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GENERAL  RULES, 

MADE  AT  DECEMBER  TBBM,   1866. 


RULE    I. 


That  the  amendment  to  the  second  rule  of  this  court,  which 
requircB  the  oath  prescribed  by  the  act  of  Congress  of  January 
24th,  1865,  to  be  taken  by  attorneys  and  counsellors,  be  and  the 
same  is  hereby  rescinded  and  annulled. 

RULE    II. 

That  all  cases  on  the  calendar,  except  cases  advanced  as  here- 
inafter provided,  shall  be  heard  when  reached  in  the  regular 
call  of  the  docket,  and  in  the  order  in  which  they  are  entered. 

Criminal  cases  may  be  advanced,  by  leave  of  the  court,  on 
motion  of  either  party. 

Bevenue  cases,  and  cases  in  which  the  United  States  are  con- 
cerned, which  also  involve  or  affect  some  matter  of  general  pub- 
lic interest,  may  also,  by  leave  of  the  court,  be  advanced  on 
motion  of  the  Attorney-General. 

Two  or  more  cases,  also,  involving  the  same  question,  may, 
by  the  leave  of  the  court,  be  heard  together,  but  they  must  be 
argued  as  one  case. 


(vii) 


PREFACE. 


The  Supreme  Court,  at  its  late  session,  met  in  the  beginning 
of  December,  and  was  engaged  in  the  discharge  of  its  duties 
till  towards  the  closing  part  of  May;  a  recess  in  the  month  of 
March  having  been  more,  perhaps,  a  suspension  of  actual  sit- 
ting than  any  remission  from  judicial  labor.  Two  hundred 
and  fourteen  cases  wore  disposed  of;  including  the  Southern 
cases,  which  had  not  till  now,  since  1860,  been  called.  It  is 
probable  that  no  so  considerable  numbefr  of  cases  has  been  dis- 
posed of  at  a^y  one  term  since  the  court  was  organized.  And 
the  importance  of  some  of  the  adjudications  was  not  less  re- 
markable than  the  number  of  decisions  given. 

The  Thirty-ninth  Congress,  in  view  of  the  facts  just  referred 
to,  provided  for  the  publication  of  two  volumes  of  reports. 
Similar  provision  had  been  made  in  1850,  1851,  1853,  1854,  and 
1860,  in  all  which  years,  as  in  1830  and  perhaps  previously,  a 
second  volume  was  found  necessary  and  was  issued. 

One  purpose  of  Congress,  in  its  enactment,  as  understood 
by  the  reporter,  was  that  the  great  constitutional  questions 
in  which  opinions  had  been  given  at  the  late  term — questions 
on  which  professional,  public,  and  even  judicial  opinion,  as  was 
known,  had  been  much  divided — should  be  reported  with  more 
than  usual  fulness.  They  are  accordingly  here  so  given.  For 
his  ability  to  present  the  argument  in  some  of  them  as  fully 
as  ho  has  done — though  substance  alone  is  what  he  has  sought 
to  offer — ho  must  acknowledge  his  great  obligation  to  D.  F. 
Murphy,  Esquire,  of  the  Senate  corps  of  reporters;  who,  unit- 
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ing  a  professional  education  to  the  highest  skill  in  phonogra- 
phy, has  given  to  him  the  means  of  enlarging  and  improving 
from  perfect  transcripts  his  own  imperfect  notes. 

The  remaining  volume  of  the  term  will  appear  so  soon  as 
the  reporter's  ability  allows  him  to  prepare  and  print  it.  But 
the  labor  of  getting  two  large  volumes  through  the  press  is 
not  a  small  one ;  and  he  must  beg  excuse  from  his  professional 
brethren  if  they  should  fancy  that  there  is  a  slight  delay. 


Philabklphia,  June  12th,  1867. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER   TERM,  1866. 


Stearns  v.  The  United  States. 

A  eertiorari  for  diminution  of  the  record  allowed  under  special  circum- 
stances,  and  where  the  cause  had  been  continued  till  the  next  term, 
although  the  motion  for  it  was  made  after  more  than  one  term  had 
passed  since  the  entry  of  the  case,  and  contrary  to  a  rule  of  the  court. 

The  fourteenth  rule  of  this  court  declares  that  no  certiorari 
for  diminution  of  the  record  shall  be  awarded  unless  the 
motion  be  made  at  the  finst  term  of  the  entiy  of  the  cause, 
and  "unless  upon  special  cause  shown  to  the  court  account- 
ing satisfactorily  for  the  delay." 

The  present  case  having  been  continued  to  the  next  term, 
Mr.  Cashing  asked  leave,  although  more  than  one  term  had 
passed  since  the  entry  of  the  cause,  to  file  a  suggestion  of 
diminution  of  the  record.  He  stated  that  the  counsel  in  the 
case  in  California  had  been  unaware  of  the  rule  requiring 
such  a  suggestion  and  motion  to  be  made  at  the  first  term ; 
for  which  reason  they  had  not  sent  on  the  papers  at  an 
earlier  day;  and  he  submitted  the  fact  as  a  sufficient  reason 
for  granting  the  motion  now,  inasmuch  as  the  cause  having 
been  already  continued  till  the  uext  term,  the  granting  of  it 
would  not  cause  any  delay  in  the  hearing. 

In  support  of  this  view,  he  cited  Clark  v.  Hackei*  and 
Morgan  v.  Curtenius.1[ 

The  court  granted  leave,  and  ordered  the  certiorari. 

♦  1  Black,  77.  t  1®  Howard,  8. 

VOL.  IV.  1  (1) 


Ex  PARTE  ailLLIQAN.  [Slip.  Ct 

Syllabas. 


Brobst  et  al.  V.  Brobst. 

This  court  cannot  take  jurisdiction  on  a  certificate  of  division  in  a  case 
where  the  question  certified  is  one  of  fact  and  can  only  be  determined 
by  an  examination  of  the  evidence  in  the  record. 

This  case  came  here  on  a  certificate  of  division  from  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania. 

The  record  showed  a  litigation  in  respect  to  an  alleged 
fraud  in  obtaining  a  deed  of  large  tracts  of  land  by  the  prin- 
cipal defendant  from  the  complainant.  The  decree  found 
the  fraud  alleged,  and  held  the  deed  null  as  to  the  principal 
defendant,  but  stated  that  the  judges  were  opposed  in  opinion 
on  the  question  whether  his  four  co-defendants,  who  claimed 
by  deeds  under  him,  were  chargeable  as  privies  to  the  fraud, 
and  this  question  was  accordingly  certified  to  this  court. 

Messrs.  Brent  and  Merrick  moved  to  dismiss  the  case  for 
want  of  jurisdiction. 

The  CHIEF  JUSTICE :  The  question  is  one  of  fact,  and 
can  only  be  determined  by  an  examination  of  the  evidence 
in  the  record ;  and  it  has  been  repeatedly  determined  that 
only  questions  of  law  upon  distinct  points  in  a  cause  can  be 
brought  to  this  court  by  certificate.* 

An  order  must  be  made,  therefore,  remanding  this  cause 
to  the  Circuit  Court,  without  answer  to  the  question  certi- 
fied, for  want  of  jurisdiction. 


Ex  PARTE  MiLLIGAN. 

1.  Circuit  Courts,  as  well  as  the  judges  thereof,  are  authorized,  by  the  four- 
teenth section  of  the  Judiciary  Act,  to  issue  the  writ  of  habeaa  corpus 
for  the  purpose  of  inquiring  into  the  cause  of  commitment,  and  they  haye 

*  Wilson  V.  Barnum,  8  Howard,  261. 


Dec.  1866.]  Ex  partb  Milligan.  3 

Syllabus. 

jurisdiction,  except  in  cases  where  the  privilege  of  the  writ  is  suspended, 
to  hear  and  determine  the  question,  whether  the  party  is  entitled  to  be 
discharged. 

2.  The  usual  course  of  proceeding  is  for  the  court,  on  the  application  of  the 

prisoner  for  a  writ  of  habeas  corpus,  to  issue  the  writ,  and  on  its  return 
to  hear  and  dispose  of  the  case ;  but  where  the  cause  of  imprisonment 
is  fully  shown  by  the  petition,  the  court  may,  without  issuing  the  writ, 
consider  and  determine  whether,  upon  the  facts  presented  in  the  pe- 
tition, the  prisoner,  if  brought  before  the  court,  would  be  discharged. 

3.  When  the  Circuit  Court  renders  a  final  judgment  refusing  to  discharge 

the  prisoner,  he  may  bring  the  case  here  by  writ  of  error ;  and  if  the 
judges  of  the  Circuit  Court,  being  opposed  in  opinion,  can  render  no 
judgment,  he  may  have  the  point  upon  which  the  disagreement  happens 
certified  to  this  tribunal. 

4.  A  petition  for  a  writ  of  habeas  corpus^  duly  presented.  Is  the  institution 

of  a  cause  on  behalf  of  the  petitioner;  and  the  allowance  or  refusal  of 
the  process,  as  well  as  the  subsequent  disposition  of  the  prisoner,  is  mat- 
ter of  law  and  not  of  discretion. 
6.  A  person  arrested  after  the  passage  of  the  act  of  March  3d,  1863,  "re- 
lating Xo^haJbeaa  corpus  and  regulating  judicial  proceedings  in  certain 
cases,*'  and  under  the  authority  of  the  said  act,  was  entitled  to  his  dis- 
charge if  not  indicted  or  presented  by  the  grand  jury  convened  at  the 
first  subsequent  term  of  the  Circuit  or  District  Court  of  the  United 
States  for  the  district. 

6.  The  omission  to  furnish  a  list  of  the  persons  arrested,  to  the  judges  of  the 

Circuit  or  District  Court  as  provided  in  the  said  act,  did  not  impair  the 
right  of  such  person,  if  not  indicted  or  presented,  to  his  discharge. 

7.  Military  commissions  organized  during  the  late  civil  war,  in  a  State  not 

invaded  and  not  engaged  in  rebellion,  in  which  the  Federal  courts 
were  open,  and  in  the  proper  and  unobstructed  exorcise  of  their  judicial 
functions,  had  no  jurisdiction  to  try,  convict,  or  sentence  for  any  crim- 
inal offence,  a  citizen  who  was  neither  a  resident  of  a  rebellious  State, 
nor  a  prisoner  of  war,  nor  a  person  in  the  military  or  naval  service. 
And  Congress  could  not  invest  them  with  any  such  power. 

8.  The  guaranty  of  trial  by  jury  contained  in  the  Constitution  was  intended 

for  a  state  of  war  as  well  as  a  state  of  peace ;  and  is  equally  binding 
upon  rulers  and  people,  at  all  times  and  under  all  circumstances. 

9.  The  Federal  authority  having  been  unopposed  in  the  State  of  Indiana, 

and  the  Federal  courts  open  for  the  trial  of  offences  and  the  redress  of 
grievances,  the  usages  of  war  could  not,  under  the  Constitution,  afford 
any  sanction  for  the  trial  there  of  a  citizen  in  civil  life,  not  connected 
with  the  military  or  naval  service,  by  a  military  tribunal,  for  any  offence 
whatever. 

10.  Cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  in  time  of 

wur  or  public  danger,  are  excepted  from  the  necessity  of  presentment 
or  indictment  by  a  grand  jury;  and  the  right  of  trial  by  jury,  in  such 
cases,  is  subject  to  the  same  exceptions. 
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11.  Neither  the  President,  nor  Congress,  nor  the  Judiciary  can  disturb  any 

one  of  the  safeguards  of  civil  liberty  incorporated  into  the  Constitu- 
tion, except  so  far  as  the  right  is  giyen  to  suspend  in  certain  cases  the 
privil^e  of  the  writ  of  habeas  corpus, 

12.  A  citizen  not  connected  with  the  military  service  and  resident  in  a  State 

where  the  courts  are  open  and  in  the  proper  exercise  of  their  jurisdic- 
tion cannot,  even  when  the  privilege  of  the  writ  of  habeas  corpus  is  sus- 
pended, be  tried,  convicted,  or  sentenced  otherwise  than  by  the  ordi- 
nary courts  of  law. 

18.  Suspension  of  the  privilege  of  the  writ  of  habeas  corpus  does  not  suspend 
the  writ  itself.  The  writ  issues  as  a  matter  of  course ;  and,  on  its  re- 
turn, the  court  decides  whether  the  applicant  is  denied  the  right  of 
proceeding  any  further. 

14.  A  person  who  is  a  resident  of  a  V>yal  State,  where  he  was  arrested ;  who 
was  never  resident  in  any  State  engaged  in  rebellion,  nor  connected 
with  the  military  or  naval  service,  cannot  be  regarded  as  a  prisoner  of 


This  case  came  before  the  court  upon  a  certificate  of 
division  from  the  judges  of  the  Circuit  Court  for  Indiana, 
on  a  petition  for  discharge  from  unlawful  imprisonment. 

The  case  was  thus : 

An  act  of  Congress — ^the  Judiciary  Act  of  1789,*  section 
14 — enacts  that  the  Circuit  Courts  of  the  United  States 

"  Shall  have  power  to  issue  writs  o^  habeas  corpus.  And  that 
either  of  the  justices  of  the  Supreme  Court,  as  well  as  judges  of 
the  District  Courts,  shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the  cause  of  commit- 
ment.   Provided,^*  &c. 

Another  act — ^that  of  March  3d,  1863,t  "relating  to  habeas 
corpus^  and  regulating  judicial  proceedings  in  certain  cases" 
— an  act  passed  in  the  midst  of  the  Rebellion — makes  various 
provisions  in  regard  to  the  subject  of  it. 

The  first  section  authorizes  the  suspension,  during  the 
Rebellion,  of  the  writ  of  Ivabeas  corpus^  throughout  the  United 
States,  by  the  President. 

Two  following  sections  limited  the  authority  in  certain 
respects. 

*  1  Stat,  at  Large,  81.  t  ^2  Id.  755. 
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The  second  section  required  that  lists  of  all  persons,  being 
citizens  of  States  in  T^hich  the  administration  of  the  laws 
had  continued  unimpaired  in  the  Federal  courts,  who  were 
then  held,  or  might  thereafter  be  held,  as  prisoners  of  the 
United  States,  under  the  authority  of  the  President,  other- 
wise than  as  prisoners  of  war,  should  be  furnished  by  the 
Secretary  of  State  and  Secretary  of  "War  to  the  judges  of 
the  Circuit  and  District  Courts.  These  lists  were  to  contain 
the  names  of  all  persons,  residing  within  their  respective 
jurisdictions,  charged  with  violation  of  national  law.  And 
it  was  required,  in  cases  where  the  grand  jury  in  attendance 
upon  any  of  these  courts  should  terminate  its  session  without 
proceeding  by  indictment  or  otherwise  against  any  prisoner 
named  in  the  list,  that  ih£  judge  of  the  court  should  forth- 
with make  an  order  that  such  prisoner,  desiring  a  discharge, 
should  be  brought  before  him  or  the  court  to  be  discharged, 
on  entering  into  recognizance,  if  required,  to  keep  tl^^  peace 
and  for  good  behavior,  or  to  appear,  as  the  court  might 
direct,  to  be  further  dealt  with  according  to  law.  Every 
officer  of  the  United  States  having  custody  of  such  prisoners 
was  required  to  obey  and  execute  the  judge^s  order,  under 
penalty,  for  refusal  or  delay,  of  fine  and  imprisonment. 

The  third  section  enacts,  in  case  lists  of  persons  other 
than  prisoners  of  war  then  held  in  confinement,  or  thereafter 
arrested,  should  not  be  furnished  within  twenty  days  after 
the  passage  of  the  act,  or,  in  cases  of  subsequent  arrest, 
within  twenty  days  after  the  time  of  arrest,  that  any  citizen, 
after  the  termination  of  a  session  of  the  grand  jury  without 
indictment  or  presentment,  might,  by  petition  alleging  the 
facts  and  verified  by  oath,  obtain  (he  judge's  order  of  dis- 
charge in  favor  of  any  person  so  imprisoned,  on  the  terms 
and  conditions  prescribed  in  the  second  section. 

This  act  made  it  the  duty  of  the  District  Attorney  of  the 
United  States  to  attend  examinations  on  petitions  for  dis- 
charge. 

By  proclamation,*  dated  the  15th  September  following, 

»  13  Stat,  at  Large,  784. 
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the  President  reciting  this  statute  suspended  the  privilege 
of  the  writ  in  the  cases  where,  by  his  authority,  military, 
naval,  and  civil  officers  of  the  United  States  "  hold  persons 
in  their  custody  either  as  prisoners  of  war,  spies,  or  aiders 
and  abettors  of  the  enemy,  ...  or  belonging  to  the  land  or 
naval  forces  of  the  United  States,  or  otherwise  amenable  to 
military  law,  or  the  rules  and  articles  of  war,  or  the  rules 
or  regulations  prescribed  for  the  military  or  naval  services, 
by  authority  of  the  President,  or  for  resisting  a  draft,  or  for 
any  other  offence  against  the  military  or  naval  service." 

With  both  these  statutes  and  this  proclamation  in  force, 
Lamdin  P.  Milligan,  a  citizen  of  the  United  States,  and  a 
resident  and  citizen  of  the  State  of  Indiana,  was  arrested  on 
the  5th  day  of  October,  1864,  at  Kis  home  in  the  said  State, 
by  the  order  of  Brevet  Major-Qeneral  Hovey,  military  com- 
mandant of  the  District  of  Indiana,  and  by  the  same  author- 
ity confined  in  a  military  prison,  at  or  near  Indianapolis,  the 
capital  of  the  State.  On  the  2l8t  day  of  the  same  month, 
he  was  placed  on  trial  before  a  "military  commission,"  con- 
vened at  Indianapolis,  by  order  of  the  said  General,  upon 
the  following  charges;  preferred  by  Major  Burnett,  Judge 
Advocate  of  the  Northwestern  Military  Department,  namely: 

1.  "  Conspiracy  against  the  Government  of  the  United 
States;" 

2.  "  Affording  aid  and  comfort  to  rebels  against  the 
authority  of  the  United  States;" 

3.  "  Inciting  insurrection ;" 

4.  "Disloyal  practices;"  and 

5.  "  Violation  of  the  laws  of  war." 

Under  each  of  these  charges  there  were  various  specifica- 
tions. The  substance  of  them  was,  joining  and  aiding,  at 
different  times,  between  October,  1863,  and  August,  1864,  a 
secret  society  known  as  the  Order  of  American  Knights  or 
Sons  of  Liberty,  for  the  purpose  of  overthrowing  the  Gov- 
ernment and  duly  constituted  authorities  of  the  United 
States;  holding  communication  with  the  enemy;  conspiring 
to  seize  munitions  of  war  stored  in  the  arsenals;  to  liberate 
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prisoners  of  war,  &c.;  resisting  the  draft,  &c.;  ...  "at  a 
period  of  war  and  armed  rebellion  against  the  authority  of 
the  United  States,  at  or  near  Indianapolis,  [and  various  other 
places  specified]  in  Indiana,  a  State  within  the  military 
lines  of  the  army  of  the  United  States,  and  the  theatre  of 
military  operations,  and  which  had  been  and  was  constantly 
threatened  to  be  invaded  by  the  enemy.'*  These  were  am- 
plified and  stated  with  various  circumstances. 

An  objection  by  him  to  the  authority  of  the  commission 
to  try  him  being  overruled,  Milligan  was  found  guilty  on  all 
the  charges,  and  sentenced  to  suffer  death  by  hanging; 
and  this  sentence,  having  been  approved,  he  was  qrdered  to 
be  executed  on  Friday,  the  19th  of  May,  1865. 

On  the  10th  of  that  same  May,  1865,  Milligan  filed  his 
petition  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  by  which,  or  by  the  documents  appended  to 
which  as  exhibits,  the  above  facts  appeared.  These  exhibits 
consisted  of  the  order  for  the  commission;  the  charges  and 
specifications;  the  findings  and  sentence  of  the  court,  with 
a  statement  of  the  fact  that  the  sentence  was  approved  by 
the  President  of  the  United  States,  who  directed  that  it 
should  "be  carried  into  execution  without  delay;"  all  "by 
order  of  the  Secretary  of  War.*' 

The  petition  set  forth  the  additional  fact,  that  while  the 
petitioner  was  held  and  detained,  as  already  mentioned,  in 
military  custody  (and  more  than  twenty  days  after  his  arrest), 
a  grand  jury  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana  was  convened  at  Indianapolis,  his  said 
place  of  confinement,  and  duly  empanelled,  charged,  and 
sworn  for  said  district,  held  its  sittings,  and  finally  adjourned 
without  having  found  any  bill  of  indictment,  or  made  any 
presentment  whatever  against  him.  That  at  no  time  had 
he  been  in  the  military  service  of  the  United  States,  or  in 
any  way  connected  with  the  land  or  naval  force,  or  the 
militia  in  actual  service;  nor  within  the  limits  of  any  State 
whose  citizens  were  engaged  in  rebellion  against  th«  United 
States,  at  anytime  during  the  war;  but  during  all  the  time 
aforesaid,  and  for  twenty  years  last  past,  he  had  been  an 
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inhabitant,  resident,  and  citizen  of  Indiana,  And  so,  that  it 
had  been  "  wholly  out  of  his  power  to  have  acquired  bellig- 
erent rights,  or  to  have  placed  himself  in  such  relation  to 
the  government  as  to  have  enabled  him  to  violate  the  laws 
of  war." 

The  record,  in  stating  who  appeared  in  the  Circuit  Court, 
ran  thus: 

"  Be  it  remembered,  that  on  the  10th  day  of  May,  A.D.  1865,  in 
the  court  aforesaid,  before  the  judges  aforesaid,  comes  Jonathan 
W.  Gorden,  Esq.,  of  counsel  for  said  Milligan,  and  files  here,  in 
open  court,  the  petition  of  said  Milligan,  to  be  discharged."  .  .  . 
"At  the  «ame  time* comes  John  Ilanna,  Esquire,  the  attorney 
prosecuting  the  pleas  of  the  United  States  in  this  behalf  And 
thereupon,  by  agreement,  this  application  is  submitted  to  the 
court,  and  day  is  given,  &c." 

The  prayer  of  the  petition  was  that  under  the  already 
mentioned  act  of  Congress  of  March  8d,  1863,  the  petitioner 
might  be  brought  before  the  court,  and  either  turned  over 
to  the  proper  civil  tribunal  to  be  proceeded  with  according 
to  the  law  of  the  land,  or  discharged  from  custody  alto- 
gether. 

At  the  hearing  of  the  petition  in  the  Circuit  Court,  the 
opinions  of  the  judges  were  opposed  upon  the  following 
questions : 

I.  On  the  facts  stated  in  the  petition  and  exhibits,  ought 
«  writ  of  habeas  corpus  to  be  issued  according  to  the  prayer 
of  said  petitioner  ? 

EL  On  the  facts  stated  in  the  petition  and  exhibits,  ought 
.the  said  Milligan  to  be  discharged  from  custody  as  in  said 
petition  prayed  ? 

III.  Whether,  upon  the  facts  stated  in  the  petition  and 
exhibits,  the  military  commission  had  jurisdiction  legally  to 
try  and  sentence  said  Milligan  in  manner  and  form,  as  in 
said  petition  and  exhibit  is  stated  ? 

And  these  questions  were  certified  to  this  court  under  the 
provisions  of  the  act  of  Congress  of  April  29th,  1802,*  an  act 

*  2  Stat  at  Large,  169. 
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which  provides  "  that  whenever  any  question  shall  occur  be- 
fore a  Circuit  Court,  upon  which  the  opinions  of  the  judges 
shall  be  opposed,  the  point  upon  which  the  disagreement 
shall  happen,  shall,  during  the  same  term,  upon  the  request 
of  either  party  or  their  counsel,  be  stated  under  the  direction 
of  the  judges,  and  certified  under  the  seal  of  the  court  to  the 
Supreme  Court,  at  their  next  session  to  be  held  thereafter; 
and  shall  by  the  said  court  be  finally  decided:  and  the  de- 
cision of  the  Supreme  Court  and  their  order  in  the  premises 
shall  be  remitted  to  the  Circuit  Court,  and  be  there  entered 
of  record,  and  shall  have  effect  according  to  the  nature  of  the 
said  judgment  and  order:  Provided,  That  nothing  herein 
contained  shall  prevent  the  caitse  from  proceeding,  if,  in  the 
opinion  of  the  court,  further  proceedings  can  be  had  without 
prejudice  to  the  merits.'* 

The  three  several  questions  above  mentioned  were  argued 
at  the  last  term.  And  along  with  them  an  additional  ques- 
tion raised  in  this  court,  namely : 

IV.  A  question  of  jurisdiction,  as — 1.  Whether  the  Circuit 
Court  had  jurisdiction  to  hear  the  case  there  presented? — 
2,  Whether  the  case  sent  up  here  by  certificate  of  division 
was  so  sent  up  in  conformity  with  the  intention  of  the  act  of 
1802?  in  other  words,  whether  this  court  had  jurisdiction 
of  the  questions  raised  by  the  certificate  ? 

Mr.  J.  E.  McDonald,  Mr.  J.  8.  Black,  Mr.  J.  H.  Garfield, 
and  Mr.  David  Dudley  Field,  for  the  petitioner.  Mr.  McDonald 
opening  the  case  fully,  and  stating  and  examining  the  pre- 
liminary proceedings. 

Mr.  Speed,  A.  G.,  Mr.  Stanbery,  and  Mr.  B.  F.  Butler,  special 
counsel  of  the  United  States,  contra.  Mr.  Stanbery  confining 
himself  to  the  question  of  jurisdiction  under  the  act  of  1802. 

On  the  Side  op  the  United  States. 
L  Jurisdiction. 

1.  As  to  the  jurisdiction  of  the  Circuit  Court. — The  record 
shows  that  the  application  was  made  to  the  court  in  open 
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session.  The  language  of  the  third  section  contemplates 
that  it  shall  be  made  to  a  "judge." 

But,  independently  of  this,  the  record  does  not  state  the 
fiicts  necessary  to  bring  the  case  within  the  act  of  1863.  It 
does  not  show  under  which  section  of  the  act  it  is  presented ; 
nor  allege  that  the  petitioners  are  state  or  political  prisoners 
otherwise  than  as  prisoners  of  war;  nor  that  a  list  has  been 
brought  in,  or  that  it  has  not  been  brought  in.  If  a  list 
had  been  brought  in  containing  the  name  of  one  of  these 
petitioners,  it  would  have  been  the  judge's  duty  to  inquire 
into  his  imprisonment;  if  no  list  had  been  brought  in,  his 
case  could  only  be  brought  before  the  court  by  some  pe- 
tition, and  the  judge,  upon  being  satisfied  that  the  allega- 
tions of  the  petition  were  true,  would  discharge  him.  But 
there  is  no  certificate  in  the  division  of  opinion  that  the 
judges  were  or  were  not  satisfied  that  the  allegations  of  these 
petitioners  were  true ;  nor  were  the  petitions  brought  under 
the  provisions  of  that  duty.  But  conceding,  for  argument's 
sake,  this  point,  a  graver  question  exists. 

2.  As  to  the  jurisdiction  of  this  court. — ^If  there  is  any  juris- 
diction over  the  case  here,  it  must  arise  under  the  acts  of 
Congress  which  give  to  this  court  jurisdiction  to  take  cog- 
nizance of  questions  arising  in  cases  pending  in  a  Circuit 
Court  of  the  United  States  and  certified  to  the  court  for  its 
decision,  and  then  to  be  remanded  to  the  Circuit  Court 
This  is  appellate  jurisdiction,  and  is  defined  and  limited  by 
the  single  section  of  the  act  of  April  29, 1802. 

The  case  is  not  within  the  provisions  of  this  section. 

First.  The  question  in  the  court  below  arose  upon  the  ap- 
plication for  a  habeas  corpus^  before  there  was  a  service  upon 
the  parties  having  the  petitioner  in  custody,  before  an  an- 
swer was  made  by  those  parties,  before  the  writ  was  ordered 
or  issued,  while  yet  there  was  no  other  party  before  the 
court,  except  the  petitioner.  The  case  was  then  an  ex  parte 
case,  and  is  so  still.  The  proceeding  had  not  yet  ripened 
into  a  "  cause.'* 

No  division  of  opinion  in  such  a  case  is  within  the  pur- 
view of  the  section.    The  division  of  opinion  on  which  this 
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court  can  act,  must  occur  in  the  progress  of  a  case  where 
the  parties  on  both  sides  are  before  the  court,  or  have  a 
status  in  the  case.  The  right  to  send  the  question  or  point 
of  division  to  this  court  can  only  arise  upon  the  motion  of 
the  parties  J  or  either  of  therriy — ^not  by  the  court  on  its  own  mo- 
tion or  for  its  own  convenience.  The  record  hardly  exhibits 
the  Attorney  of  the  United  States,  Mr.  Hanna,  as  taking 
any  part. 

The  parties  have  an  equal  right  to  be  heard  upon  the  ques- 
tion in  the  court  below.  It  must  appear  to  them  in  open 
court  that  the  judges  are  divided  in  opinion.  They  must 
have  an  equal  right  to  move  for  its  transfer  to  this  court. 
They  must  have  an  equal  opportunity  to  follow  it  here  and 
to  argue  it  here, — ^not  as  volunteers,  not  as  amid  curicBy  not 
by  permission,  but  as  parties  on  (he  record^  with  equal  rights. 

This  record  shows  no  parties,  except  the  petitioner.  Its 
title  is  Ex  parte  Milligan.  The  persons  who  are  charged  in 
the  petition  as  having  him  in  wrongful  custody  are  not  made 
parties,  and  had,  when  the  question  arose,  no  right  to  be 
heard  as  parties  in  the  court  below,  and  have  no  right  to  be 
heard  as  parties  in  this  court. 

In  such  a  case,  this  court  cannot  answer  any  one  of  the 
questions  sent  here,  especially  the  one,  "  Had  the  Military 
Commission  jurisdiction  to  try  and  condemn  Milligan  ?"  For 
if  the  court  answer  that  question  in  the  negative,  its  answer  is 
SL  final  decision,  and,  as  it  is  asserted,  settles  it  for  all  the  future 
of  the  case  below;  and  when,  hereafter,  that  case  shall,  in 
its  progress,  bring  the  parties  complained  of  before  the  court, 
silences  all  argument  upon  the  vital  point  so  decided.*  What 
becomes  of  the  whole  argument  which  will  be  made  on  the 
other  side,  of  the  right  of  every  man  before  being  condemned 
of  crime,  to  be  heard  and  tried  by  an  impartial  jury? 

Second.  This  being  an  ex  parte  application  for  a  writ  of 
habeas  corpus  made  to  a  court,  the  division  of  opinion  then 
occurring  was  in  effect  a  decision  of  the  case. 

*  United  States  v,  Daniel,  6  Wheaton,  642;  Davis  v,  Braden^  10  Peteis, 
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The  case  was  ended  when  the  court  declined  to  issue  the 
writ.  It  was  not  a  division  of  opinion  occurring  in  the  prog- 
ress of  a  case  or  the  trial  of  a  case,  and  when  it  was  an- 
nounced to  the  petitioner  that  one  judge  was  in  favor  of 
granting  the  writ,  and  that  the  other  would  not  grant  it — 
that  settled  and  ended  the  case.  The  case  had  not  arisen 
within  the  meaning  of  the  statute,  when  from  necessity  the 
case  and  the  progress  of  the  case  must  stop  until  the  ques- 
tion should  be  decided.  And  as  Milligan  was  sentenced  to 
be  hanged  on  the  19th  May,  for  aught  that  appears,  we  are 
discussing  a  question  relating  to  the  liberty  of  a  dead  man. 
Having  been  sentenced  to  be  hanged  on  the  19th,  the  pre- 
sumption is  that  he  was  hanged  on  that  day.  Any  answer 
to  the  questions  raised  will  therefore  be  answers  to  moot 
points — answers  which  courts  will  not  give.* 

Third.  If  the  parties  had  all  been  before  the  court  below, 
and  the  case  in  progress,  and  then  the  questions  certified,  and 
the  parties  were  now  here,  the  court  would  not  answer  these 
questions. 

1.  Every  question  involves  matters  of  fact  not  stated  in  an 
agreed  case,  or  admitted  on  demurrer,  but  alleged  by  one  of 
the  parties,  and  standing  alone  on  his  ex  parte  statement,  f 

2.  All  the  facts  bearing  on  the  questions  are  not  set  forth, 
so  that  even  if  the  parties  had  made  an  agreed  state  of  facts, 
yet  if  this  court  find  that  other  facts  important  to  be  known 
before  a  decision  of  the  question  do  not  appear,  the  questions 
will  not  be  answered.^ 

3.  The  main  question  certified,  the  one,  as  the  counsel  for 
the  petitioners  assert,  on  which  the  other  two  depend,  had 
not  yet  arisen  for  decision,  especially  for  final  decision,  so 
that  if  the  parties  had  both  concurred  in  sending  that  ques- 
tion here,  this  court  could  not  decide  it 

If  it  be  said  this  question  did  arise  upon  the  applica- 
tion for  the  writ,  it  did  not  then  arise  for  final  decision,  but 
only  as  showing  probable  cause,  leaving  it  open  and  unde- 

♦  6  Wheaton,  548 ;  10  Peters,  290. 

t  Wilson  t;.  Barnum,  8  Howard,  262. 

X  United  States  v.  City  Bank  of  Columbus,  19  Id.  886. 
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cided  until  the  answer  should  be  made  to  the  writ.  A  case, 
npoQ  application  for  the  writ  of  habeas  carpus^  has  no  status 
as  a  case  until  the  service  of  the  writ  on  the  party  having 
the  petitioner  in  custody,  and  his  return  and  the  production 
of  the  body  of  the  petitioner.  No  issue  arises  until  there  is 
a  return,  and  when  that  is  made  the  issue  arises  upon  it,  and 
in  the  courts  of  the  United  States  it  is  conclusive  as  to  the 
facts  contained  in  the  return.* 

4.  The  uniform  practice  in, this  court  is  against  its  juris- 
diction in  such  a  case  as  this  upon  ex  parte  proceedings. 

All  the  cases  (some  twenty  in  number)  before  this  court, 
on  certificates  of  division,  during  all  the  time  that  this  juris- 
diction has  existed,  are  cases  between  parties,  and  stated  in 
the  usual  formula  of  A.  v.  B.,  or  B.  ad  sectam  A. 

So,  too,  all  the  rules  of  this  court  as  to  the  rights  and  duties 
of  parties  in  cases  before  this  court,  exclude  the  idea  of  an 
ex  parte  case  under  the  head  of  appellate  jurisdiction. 

n.  The  merits  or  main  question. 

31r.  Speedy  A.  G.^  and  Mr,  Butler :  By  the  settled  practice 
of  the  courts  of  the  United  States,  upon  application  for  a 
writ  of  habeas  corj^is,  if  it  appear  upon  the  facts  stated  by  the 
petitioner,  all  of  which  shall  be  taken  to  be  true,  that  he 
could  not  be  discharged  upon  a  return  of  the  writ,  then  no 
writ  will  be  issued.  Therefore  the  questions  resolve  them- 
selves into  two : 

L  Had  the  military  commission  jurisdiction  to  hear  and 
determine  the  case  submitted  to  it  ? 

n.  The  jurisdiction  failing,  had  the  military  authorities 
of  the  United  States  a  right,  at  the  time  of  filing  the  petition, 
to  detain  the  petitioner  in  custody  as  a  military  prisoner,  or 
for  trial  before  a  civil  court  ? 

1.  A  military  commission  derives  its  powers  and  authority 
wholly  from  martial  law ;  and  by  that  law  and  by  military 
authority  only  are  its  proceedings  to  be  judged  or  re  vie  wed.  f 

*  Commonwealth  v.  Chandler,  11  Massachusetts,  88. 
f  Dynes  v.  Hoover,  20  Howard,  78;  Ex  parte  Yallandigham,  1  Wallacei 
248. 
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2.  Martial  law  is  the  will  of  the  commanding  officer  of 
an  armed  force,  or  of  a  geographical  military  department, 
expressed  in  time  of  war  within  the  limits  of  his  military 
jurisdiction,  as  necessity  demands  and  prudence  dictates, 
restrained  or  enlarged  by  the  orders  of  his  military  chief,  or 
supreme  executive  ruler.* 

3.  Military  law  is  the  rules  and  regulations  made  by  the 
legislative  power  of  the  State  for  the  government  of  its  land 
and  naval  forces.f 

4.  The  laws  of  war  (when  this  expression  is  not  used  as  a 
generic  term)  are  the  laws  which  govern  the  conduct  of  bel- 
ligerents towards  each  other  and  other  nsLtionSj  flagranti  bello. 

These  several  kinds  of  laws  should  not  be  confounded,  as 
their  adjudications  are  referable  to  distinct  and  different  tri- 
bunals. 

Infractions  of  the  laws  of  war  can  only  be  punished  or 
remedied  by  retaliation,  negotiation,  or  an  appeal  to  the 
opinion  of  nations. 

Offences  against  military  laws  are  determined  by  tribunals 
established  in  the  acts  of  the  legislature  which  create  these 
laws — such  as  courts  martial  and  courts  of  inquiry. 

The  officer  executing  martial  law  is  at  the  same  time 
supreme  legislator,  supreme  judge,  and  supreme  executive. 
As  necessity  makes  his  will  the  law,  he  only  can  define  and 
declare  it;  and  whether  or  not  it  is  infringed,  and  of  the  ex- 
tent of  the  infraction,  he  alone  can  judge ;  and  his  sole  order 
punishes  or  acquits  the  alleged  offender. 

But  the  necessities  and  effects  of  warlike  operations  which 
create  the  law  also  give  power  incidental  to  its  execution. 
It  would  be  impossible  for  the  commanding  general  of  an 
army  to  investigate  each  fact  which  might  be  supposed  to 
interfere  with  his  movements,  endanger  his  safety,  aid  his 
enemy,  or  bring  disorder  and  crime  into  the  community 
under  his  charge.    He,  therefore,  must  commit  to  his  offi- 


*  Hansard's  Parliamentary  Debates,  3d  series,  vol.  95,  p.  80.    Speech  of 
the  Duke  of  Wellington.    Opinions  of  Attorneys-General,  vol.  8,  p.  867. 
f  Kent's  Commentaries,  vol.  1,  p.  841,  note  A. 
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cers,  and  in  practice,  to  a  board  of  officers,  as  a  tribunal,  by 
whatever  name  it  may  be  called,  the  charge  of  examining 
the  circumstances  and  reporting  the  facts  in  each  particular 
case,  and  of  advising  him  as  to  its  disposition — ^the  whole 
matter  to  be  then  determined  and  executed  by  his  order.* 

Hence  arise  military  commissions y  to  investigate  and  deter- 
mine, not  offences  against  military  law  by  soldiers  and  sailors, 
not  breaches  of  the  common  laws  of  war  by  belligerents,  but 
the  quality  of  the  acts  which  are  the  proper  subject  of  re- 
straint by  martial  law. 

Martial  law  and  its  tribunals  have  thus  come  to  be  recog- 
nized in  the  military  operations  of  all  civilized  warfare. 
Washington,  in  the  Revolutionary  war,  had  repeated  re- 
course to  military  commissions.  General  Scott  resorted  to 
them  as  instruments  with  which  to  govern  the  people  of 
Mexico  within  his  lines.  They  are  familiarly  recognized  in 
express  terms  by  the  acts  of  Congress  of  July  17th,  1862, 
chap.  201,  sec.  6 ;  March  18th,  1863,  chap.  75,  sec.  36 ;  Reso- 
lution No.  18,  March  11th,  1862;  and  their  jurisdiction  over 
certain  offences  is  also  recognized  by  these  acts. 

But,  as  has  been  seen,  military  commissions  do  not  thus 
derive  their  authority.  Neither  is  their  jurisdiction  confined 
to  the  classes  of  offences  therein  enumerated. 

Assuming  the  jurisdiction  where  military  operations  are 
being  in  fact  carried  on,  over  classes  of  military  offences, 
Congress,  by  this  legislation,  from  considerations  of  public 
safety,  has  endeavored  to  extend  the  sphere  of  that  jurisdic- 
tion over  certain  offenders  who  were  beyond  what  might  be 
supposed  to  be  the  limit  of  actual  military  occupation. 

As  the  war  progressed,  being  a  civil  war,  not  unlikely,  as 
the  facts  in  this  record  abundantly  show,  to  break  out  in 
any  portion  of  the  Union,  in  any  form  of  insurrection,  the 
President,  as  commander-in-chief,  by  his  proclamation  of 
September  24th,  1862,  ordered : 

"  That  during  the  existing  insurrection,  and  as  a  necessary 

*  Examination  of  Major  AndrS  before  board  of  officers,  Colonial  pam- 
phleU,  vol.  18. 
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means  for  supprcssiDg  the  same,  all  rebels  and  insurgents,  their 
aiders  and  abettors,  within  the  United  States,  and  all  persons 
discouraging  volunteer  enlistments,  resisting  militia  drafts,  or 
guilty  of  any  disloyal  practice,  affording  aid  and  comfort  to 
rebels,  against  the  authority  of  the  United  States,  shall  be  sub- 
ject to  martial  law,  and  liable  to  trial  and  punishment  by  courts 
martial  or  military  commission. 

"  Second.  That  the  writ  of  habeas  corpus  is  suspended  in  re- 
spect to  all  persons  arrested,  or  who  now,  or  hereafter  during 
the  Rebellion  shall  be,  imprisoned  in  any  fort,  camp,  arsenal, 
military  prison,  or  other  place  of  confinement,  by  any  military 
authority,  or  by  the  sentence  of  any  court  martial  or  military 
commission/' 

This  was  an  exercise  of  his  sovereignty  in  carrying  on 
war,  which  is  vested  by  the  Constitution  in  the  President* 

This  proclamation,  which  by  its  terms  was  to  continue 
during  the  then  existing  insurrection,  was  in  full  force  dur- 
ing the  pendency  of  the  proceedings  complained  of,  at  the 
time  of  the  filing  of  this  petition,  and  is  still  unrevoked. 

While  we  do  not  admit  that  any  legislation  of  Congress 
was  needed  to  sustain  this  proclamation  of  the  President,  it 
being  clearly  within  his  power,  as  commander-in-chief,  to 
issue  it;  yet,  if  it  is  asserted  that  legislative  action  is  necessary 
to  give  validity  to  it.  Congress  has  seen  fit  to  expressly  ratify 
the  proclamation  by  the  act  of  March  3d,  1863,  by  declaring 
that  the  President,  whenever  in  his  judgment  the  public 
safety  may  require  it,  is  authorized  to  suspend  the  writ  of 
habeas  corpus  in  any  case  throughout  the  United  States,  and 
in  any  part  thereoif. 

The  oflTences  for  which  the  petitioner  for  the  purpose  of 
this  hearing  is  confessed  to  be  guilty,  are  the  ofifences  enu- 
merated  in  this  proclamation.  The  prison  in  which  he  is 
confined  is  a  "  military  prison"  therein  mentioned.  As  to 
him,  his  acts  and  imprisonment,  the  writ  of  habeas  corpus  is 
expressly  suspended. 

Apparently  admitting  by  his  petition  that  a  military  com- 

♦  Brown  «.  The  United  States,  8  Cranch,  163. 
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mission  might  have  jurisdiction  in  certain  cases,  the  peti- 
tioner seeks  to  except  himself  by  alleging  that  he  is  a  citizen 
of  Indiana,  and  has  never  been  in  the  naval  or  military  ser- 
vice of  the  United  States,  or  since  the  commencement  of  the 
Rebellion  a  resident  of  a  rebel  State,  and  that,  therefore,  it 
had  been  out  of  his  power  to  have  acquired  belligerent  rights 
and  to  have  placed  himself  in  such  a  relation  to  the  govern- 
ment as  to  enable  him  to  violate  the  laws  of  war. 

But  neither  residence  nor  propinquity  to  the  field  of  actual 
hostilities  is  the  test  to  determine  who  is  or  who  is  not  sub- 
ject to  martial  law,  even  in  a  time  of  foreign  war,  and  cer- 
tainly not  in  a  time  of  civil  insurrection.  The  commander- 
in-chief  has  full  power  to  make  an  effectual  use  of  his  forces. 
He  must,  therefore,  have  power  to  arrest  and  punish  one 
who  arms  men  to  join  the  enemy  in  the  field  against  him ; 
one  who  holds  correspondence  with  that  enemy ;  one  who 
is  an  officer  of  an  armed  force  organized  to  oppose  him ; 
one  who  is  preparing  to  seize  arsenals  and  release  prisoners 
of  war  taken  in  battle  and  confined  within  his  military  lines. 

These  crimes  of  the  petitioner  were  committed  within  the 
State  of  Indiana,  where  his  arrest,  trial,  and  imprisonment 
took  place ;  within  a  military  district  of  a  geographical  mil- 
itary department,  duly  established  by  the  commander-in 
chief;  within  the  military  lines  of  the  army,  and  upon  the 
theatre  of  military  operations ;  in  a  State  which  had  been 
and  was  then  threatened  with  invasion,  having  arsenals 
which  the  petitioner  plotted  to  seize,  and  prisoners  of  war 
whom  he  plotted  to  liberate ;  where  citizens  were  liable  to 
be  made  soldiers,  and  were  actually  ordered  into  the  ranks ; 
and  to  prevent  whose  becoming  soldiers  tl\e  petitioner  con- 
spired with  and  armed  others. 

Thus  far  the  discussion  has  proceeded  without  reference 
to  the  effect  of  the  Constitution  upon  war-making  powers, 
duties,  and  rights,  save  to  that  provision  which  makes  the 
President  commander-in-chief  of  the  armies  and  navies. 

Does  the  Constitution  provide  restraint  upon  the  exercise 
of  this  power  ? 

VOL.  IT.  2 
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The  people  of  every  sovereign  State  possess  all  the  rights 
and  powers  of  government.  The  people  of  these  States  in 
forming  a  "  more  perfect  Union,  to  insure  domestic  tran- 
quillity, and  to  provide  for  the  common  defence,"  have 
vested  the  power  of  making  and  carrying  on  war  in  the 
general  government,  reserving  to  the  States,  respectively, 
only  the  right  to  repel  invasion  and  suppress  insurrection 
"of  such  imminent  danger  as  will  not  admit  of  delay." 
This  right  and  power  thus  granted  to  the  general  govern- 
ment is  in  its  nature  entirely  executive^  and  in  the  absence 
of  constitutional  limitations  would  be  wholly  lodged  in  the 
President,  as  chief  executive  officer  and  commander-in-chief 
of  the  armies  and  navies. 

Lest  this  grant  of  power  should  be  so  broad  as  to  tempt 
its  exercise  in  initiating  war,  in  order  to  reap  the  fruits  of 
victory,  and,  therefore,  be  unsafe  to  be  vested  in  a  single 
branch  of  a  republican  government,  the  Constitution  has 
delegated  to  Congress  the  power  of  originating  war  by  dec- 
laration, when  such  declaration  is  necessary  to  the  com- 
mencement of  hostilities,  and  of  provoking  it  by  issuing 
letters  of  marque  and  reprisal;  consequently,  also,  the  power 
of  raising  and  supporting  armies,  maintaining  a  navy,  em- 
ploying the  militia,  and  of  making  rules  for  the  govern- 
ment of  all  armed  forces  while  in  the  service  of  the  United 
States. 

To  keep  out  of  the  hands  of  the  Executive  the  fruits  of 
victory,  Congress  is  also  invested  with  the  power  to  "  make 
rules  for  the  disposition  of  captures  by  land  or  water." 

After  war  is  originated,  whether  by  declaration,  invasion, 
or  insurrection,  the  whole  power  of  conducting  it,  as  to 
manner,  and  as  to  all  the  means  and  appliances  by  which 
war  is  carried  on  by  civilized  nations,  is  given  to  the  Presi 
dent  He  is  the  sole  judge  of  the  exigencies,  necessities, 
and  duties  of  the  occasion,  their  extent  and  duration.* 

During  the  war  his  powers  must  be  without  limit,  because, 
if  defending,  the  means  of  offence  may  be  nearly  illimitable; 

*  Luther  v.  Borden,  7  Howard,  42-46 ;  Martin  o.  Hott,  12  Wheaton,  19. 
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or,  if  acting  offensively,  his  resources  must  be  proportionate 
to  the  end  in  view, — "to  conquer  a  peace."  New  difficulties 
are  constantly  arising,  and  new  combinations  are  at  once  to 
be  thwarted,  which  the  slow  movement  of  legislative  action 
cannot  meet.* 

These  propositions  are  axiomatic  in  the  absence  of  all 
restraining  legislation  by  Congress. 

Much  of  the  argument  on  the  side  of  the  petitioner  will 
rest,  perhaps,  upon  certain  provisions — not  in  the  Consti- 
tution itself,  and  as  originally  made,  but  now  seen  in  the 
Amendments  made  in  1789:  the  fourth,  fifth,  and  sixth 
amendments.     They  may  as  well  be  here  set  out : 

4.  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  agaiost  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warraDts  shall  issue  but  upon  prob- 
able cause  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched  and  the  persons  or  things 
to  be  seized. 

5.  No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  Or  indictment  of 
a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  pubUc 
danger;  nor  shall  any  person  be  subject  for  the  same  offence  to 
be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation. 

6.  In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
State  and  district  wherein  the  crime  shall  have  been  committed, 
....  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion ;  to  be  confronted  with  the  witnesses  against  him ;  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defence. 

In  addition  to  these,  there  are  two  preceding  amendments 
*  Federalist,  No.  26,  by  Hamilton ;  No.  41,  by  Madison. 
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which  we  may  also  mention,  to  wit:  the  second  and  third. 
They  are  thus  : 

2.  A  well-regulated  militia  being  necessary  to  the  security  of 
a  free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed. 

3.  No  soldier  shall  in  time  of  peace  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war  but  in  a 
manner  to  be  prescribed  by  law. 

It  will  be  argued  that  the  fourth,  fifth,  and  sixth  articles, 
as  above  given,  are  restraints  upon  the  war-making  power ; 
but  we  deny  this.  All  these  amendments  are  in  pari  materidy 
and  if  either  is  a  restraint  upon  the  President  in  carrying  on 
war,  in  favor  of  the  citizen,  it  is  difficult  to  see  why  all  of 
them  are  not.  Yet  will  it  be  argued  that  thp  fifth  article 
would  be  violated  in  "  depriving  of  life,  liberty,  or  property, 
without  due  process  of  law,"  armed  rebels  marching  to  at- 
tack the  capital?  Or  {hat  the  fourth  would  be  violated  by 
searching  and  seizing  the  papers  and  houses  of  persona  in 
open  insurrection  and  war  against  the  government?  It  can- 
not properly  be  so  argued,  any  more  than  it  could  be  that 
it  was  intended  by  the  second  article  (declaring  that  "  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed") to  hinder  the  President  from  disarming  insurrec- 
tionists, rebels,  and  traitors  in  arms  while  he  was  carrying 
on  war  against  them. 

These,  in  truth,  are  all  peace  provisions  of  the  Constitu- 
tion, and,  like  all  other  conventional  and  legislative  laws 
and  enactments,  are  silent  amidst  arms,  and  when  the  safety 
of  the  people  becomes  the  supreme  law. 

By  the  Constitution,  as  originally  adopted,  no  limitations 
were  put  upon  the  war-making  and  war-conducting  powers 
of  Congress  and  the  President;  and  after  discussion,  and  after 
the  attention  of  the  country  was  called  to  the  subject,  no 
other  limitation  by  subsequent  amendment  has  been  made, 
except  by  the  Third  Article,  which  prescribes  that  "no 
soldier  shall  be  quartered  in  any  house  in  time  of  peace 
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without  consent  of  the  owner,  or  in  time  of  war^  except  in  a 
manner  prescribed  by  law.'* 

This,  then,  is  the  only  expressed  constitutional  restmint 
upon  the  President  as  to  the  manner  of  carrying  on  war. 
There  would  seem  to  be  no  implied  one;  on  the  contrary, 
while  carefully  providing  for  the  privilege  of  the  writ  of 
habeas  corpus  in  time  of  peace,  the  Constitution  takes  it  for 
granted  that  it  will  be  suspended  "  in  case  of  rebellion  or 
invasion  (/.  €.,  in  time  of  war),  when  the  public  safety  re- 
quires if 

The  second  and  third  sections  of  the  act  relating  to  habeas 
corpus^  of  March  8d,  1863,  apply  only  to  those  persons  who 
are  held  as  "  state  or  political  offenders,"  and  not  to  those 
who  are  held  as  prisoners  of  war.  The  petitioner  was  as 
much  a  prisoner  of  war  as  if  he  had  been  taken  in  action 
with  arms  in  his  hands. 

They  apply,  also,  only  to  those  persons,  the  causQ  of  whose 
detention  is  not  disclosed;  and  not  to  those  who,  at  the  time 
when  the  lists  by  the  provisions  of  said  sections  are  to  be 
furnished  to  the  court,  are  actually  undergoing  trial  before 
military  tribunals  upon  written  charges  made  against  them. 

The  law  was  framed  to  prevent  imprisonment  for  an  in- 
definite time  without  trial,  not  to  interfere  with  the  case  of 
prisoners  undergoing  trial.  Its  purpose  was  to  make  it 
certain  that  such  persons  should  be  tried. 

Notwithstanding,  therefore,  tbe  act  of  March  3, 1863,  the 
commission  had  jurisdiction,  and  properly  tried  the  prisoner. 

The  petitioner  does  not  complain  that  he  has  been  kept 
in  ignorance  of  the  charges  against  him,  or  that  the  investi- 
gation of  those  charges  has  been  unduly  delayed. 

Finally,  if  the  military  tribunal  has  no  jurisdiction,  the 
petitioner  may  be  held  as  a  prisoner  of  war,  aiding  with  arms 
the  enemies  of  the  United  States,  and  held,  under  the  author- 
ity of  the  United  States,  until  the  war  terminates,  then  to  be 
handed  over  by  the  military  to  the  civil  authorities,  to  be 
tried  for  his  crimes  under  the  acts  of  Congress,  and  before 
the  courts  which  he  has  selected. 
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On  the  Side  op  the  Petitioneb. 

Mr.  David  Dudley  Field: 

Certain  topics  have  been  brought  into  this  discussiou 
which  have  no  proper  place  in  it,  and  which  I  shall  endeavor 
to  keep  out  of  it. 

This  is  not  a  question  of  the  discipline  of  camps;  it  is  not 
a  question  of  the  government  of  armies  in  the  field;  it  is  not 
a  question  respecting  the  power  of  a  conqueror  over  con- 
quered armies  or  conquered  states. 

It  is  not  a  question,  how  far  the  legislative  department  of 
the  government  can  deal  with  the  question  of  martial  rule. 
Whatever  has  been  done  in  these  cases,  has  been  done  by 
the  executive  department  alone. 

Nor  is  it  a  question  of  the  patriotism,  or  the  character,  or 
the  services  of  the  late  chief  magistrate,  or  of  his  consti- 
tutional advisers. 

It  is  a  question  of  the  rights  of  the  citizen  in  time  of  war. 

Is  it  true,  that  the  moment  a  declaration  of  war  is  made, 
the  executive  department  of  this  government,  without  an 
act  of  Congress,  becomes  absolute  master  of  our  liberties 
and  our  lives  ?  Are  we,  then,  subject  to  martial  rule,  admin- 
istered by  the  President  upon  his  own  sense  of  the  exigency, 
with  nobody  to  control  him,  and  with  every  magistrate  and 
every  authority  in  the  land  subject  to  his  will  alone?  These 
are  the  considerations  which  give  to  the  case  its  greatest 
significance. 

But  we  are  met  with  the  preliminary  objection,  that  you 
cannot  consider  it  for  want  of 

Jurisdiction.  * 

The  objection  is  twofold:  first,  that  the  Circuit  Court  of 
Indiana  had  not  jurisdiction  to  hear  the  case  there  presented; 
and,  second,  that  this  court  has  not  jurisdiction  to  hear  and 
decide  the  questions  thus  certified. 

First.  As  to  (he  jurisdiction  of  the  CircuU  Oofwrt.  That  de- 
pended on  the  fourteenth  section  of  the  Judiciary  Act  of 
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1789,  and  on  the  Habeas  Corpus  Act  of  1863.  The  former 
was,  in  BoUman's  case,*  held  to  authorize  the  courts,  as  well 
as  the  judges,  to  issue  the  writ  for  the  purpose  of  inquiring 
into  the  cause  of  commitment. 

.  The  act  of  March  3d,  1863,  after  providing  that  the  Sec- 
retaries of  State  and  of  War  shall  furnish  to  the  judges  of  the 
Circuit  and  District  Courts  a  list  of  political  and  state  prison- 
ers, and  of  all  others,  except  prisoners  of  war,  goes  on  to 
declare,  that  if  a  grand  jury  has  had  a  session,  and  has  ad- 
journed without  finding  an  indictment,  thereupon  "  it  shall 
be  the  duty  of  the  judge  of  said  court  forthwith  to  make  an 
order,  that  any  such  prisoner  desiring  a  discharge  from  said 
imprisonment  be  brought  before  him  to  be  discharged." 

Upon  this  act  the  objection  is,  first,  that  the  application 
of  the  petitioner  should  have  been  made  to  one  of  the  judges 
of  the  circuit,  instead  of  the  court  itself;  and,  second,  that 
the  petition  does  not  show  whether  it  was  made  under  the 
second  or  the  third  section. 

To  the  former  objection  the  answer  is,  first,  that  the 
decision  in  Bollman's  case,  just  mentioned,  covers  this  case; 
for  the  same  re^asoning  which  gives  the  court  power  to  pro- 
ceed under  the  fourteenth  section  of  the  act  of  1789,  gives 
the  court  power  to  proceed  under  the  second  and  third  sec- 
tions of  the  act  of  1863.  The  second  answer  is  that,  by  the 
provisos  of  the  second  section,  the  court  is  expressly  men- 
tioned as  having  the  power. 

The  other  objection  to  the  jurisdiction  of  the  Circuit  Court 
is,  that  the  petition  does  not  show  under  which  section  of  the 
act  it  was  presented.  It  states  that  the  petitioner  is  held  a 
prisoner  under  the  authority  of  the  President;  that  a  term 
has  been  held,  and  that  a  grand  jury  has  been  in  attendance, 
and  has  adjourned  without  indicting.  It  does  not  state 
whether  a  list  has  been  furnished  to  the  judges  by  the  Sec- 
retary of  State  and  the  Secretary  of  War,  and,  therefore, 
argues  the  learned  counsel,  the  court  has  no  jurisdiction. 
That  is  to  say,  the  judges,  knowing  themselves  whether  the 

♦  4  Cranch,  76. 
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list  has,  or  has  not  been  furnished,  cannot  proceed,  because 
we  have  not  told  them  by  our  petition  what  they  already 
know,  and  what  we  ourselves  might  not  know,  and  perhaps 
could  not  know,  because  the  law  does  not  make  it  necessary 
that  the  list  shall  be  filed,  or  that  anybody  shall  be  informed 
of  it  but  the  judges. 

Second.  As  to  the  jurisdiction  of  this  court.  Supposing  the 
Circuit  Court  to  have  had  jurisdiction,  has  this  court  juris- 
diction to  hear  these  questions  as  they  are  certified?  There 
are  various  objections.  It  is  said  that  a  division  of  opinion 
can  be  certified  only  in  a  cause,  and  that  this  is  not  a  cause. 
•  It  was  decided  by  this  court,  in  Holmes  v.  Jennison*  that 
a  proceeding  on  habexis  corpus  is  a  suit,  and  suit  is  a  more 
comprehensive  word  than  cause.  The  argument  is,  that  it 
is  not  A  cause  until  the  adverse  party  comes  in.  Is  not  a 
suit  commenced  before  the  defendant  is  brought  into  court? 
Is  the  defendant's  appearance  the  first  proceeding  in  a  cause? 
There  have  been  three  acts  in  respect  to*  this  writ  of  habeas 
corpus.  The  first  of  1789;  then  the  act  passed  in  1833;  and, 
finally,  the  act  of  1842.  The  last  act  expressly  designates 
the  proceeding  as  a  cause. 

Another  objection  is,  that  there  must  be  parties;  that  is, 
at  least  two  parties,  and  that  here  is  only  one.  This  argu- 
ment is  derived  from  the  direction  in  the  act,  that  the  point 
must  be  stated  "  upon  the  request  of  either  party"  or  their 
counsel.  It  is  said  that  "  either  party "  imports  two,  and 
if  there  are  not  two,  there  can  be  no  certificate.  This  is  too 
literal:  "ywf  hasret  in  litera  hceret  in  cortice.^'  The  language 
is  elliptical.  What  is  meant  is,  "  any  party  or  parties,  his 
or  their  counsel."  Again :  "  either,"  if  precisely  used,  would 
exclude  all  over  two,  because  "  either"  strictly  means  "one 
of  two;"  and  if  there  are  three  parties  or  more,  as  there 
may  be,  you  cannot  have  a  certificate.  It  is  not  unusual,  in 
proceedings  in  reniy  to  have  several  intervenors  and  claim- 
ants :  what  are  we  to  do  then  ?  The  answer  must  be,  that 
"either"  is  an  equivalent  word  for  "any;"  and  that  who- 

♦  14  Peters,  666. 


Dec.  1866.]  Ex  parte  Milliqan.  25 . 

Argument  for  the  Petitioner. 

ever  may  happen  to  be  a  party,  whether  he  stand  alone  or 
with  others,  may  ask  for  the  certificate. 

The  words  "either  party"  were  introduced,  not  for  re- 
striction but  enlargement.  The  purpose  was  to  enable  any 
party  to  bring  the  case  here;  otherwise  it  might  have  been 
argued,  perhaps,  that  all  parties  must  join  in  asking  for  the 
certificate.  The  purpose  of  the  act  was  to  prevent  a  failure 
of  justice,  when  the  two  judges  of  the  Circuit  Court  were 
divided  in  opinion.  The  reason  of  the  rule  is  as  applicable 
to  a  case  with  one  party  as  if  there  were  two.  Whether  a 
question  shall  be  certified  to  this  court,  depends  upon  the 
point  in  controversy.  K  it  concerns  a  matter  of  right,  and 
not  of  discretion,  there  is  as  much  reason  for  its  being  sent 
ex  parte  as  for  its  being  sent  inter  partes.  This  very  case  is 
an  illustration.  Here  a  writ  is  applied  for,  or  an  order  is 
asked.  The  judges  do  not  agree  about  the  issue  of  the  writ, 
or  the  granting  of  the  order.  Upon  their  action  the  lives 
of  these  men  depend.  Shall  there  be  a  failure  of  justice? 
The  question  presented  to  the  Circuit  Court  was  not  merelj- 
a  formal  one;  whether  an  initial  writ  should  issue.  It  is  the 
practice,  upon  petitions  for  habeas  corpus^  to  consider  whether, 
upon  the  facts  presented,  the  prisoners,  if  brought  up,  would 
be  remanded.  The  presentation  of  the  petition  brings  be- 
fore the  court,  at  the  outset,  the  merits,  to  a  certain  extent, 
of  the  whole  case.  That  was  the  course  pursued  in  Pass- 
more  WUUamson^s  case;*  in  Hex  v.  Eanis;'\  in  the  case  of  the 
Three  Spanish  Sailors ;%  in  Hothouse's  case;§  in  Huste(Vs  case  ;|| 
and  in  Ferguson^ s  case;Tf  and  in  this  court,  in  Watkins's  case,** 
where  the  disposition  of  the  case  turned  upon  the  point 
whether,  if  the  writ  were  issued,  the  petitioner  would  be 
remanded  upon  the  facts  as  they  appeared. 

There  may,  indeed,  be  cases  where  only  one  party  cau 
appear,  that  are  at  first  and  must  always  remain  ex  parte. 


♦  26  Pennsylvania  State,  9.  \  I  Burrow,  765. 
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Here,  however,  there  were,  in  fact,  two  parties.    Who  were 
they?    The  record  telk  us : 

"Be  it  remembered,  that  on  the  10th  day  of  May,  A.I).  1865, 
in  the  court  aforesaid,  before  the  judges  aforesaid,  comes  Jona- 
than W.  Gordon,  Esq.,  of  counsel  for  said  Miiligan,  and  files  here 
in  open  court  the  petition  of  said  Miiligan  to  be  discharged.  At 
the  same  time  comes,  also,  John  Hanna,  Esq.,  the  attorney  pros- 
ecuting the  pleas  of  the  United  States  in  this  behalf.  And 
thereupon,  by  agreement,  this  application  is  submitted  to  the 
court,  and  day  is  given,"  &c. 

The  next  day  the  case  came  on  again,  and  the  certificate 
was  made. 

In  point  of  fact,  therefore,  this  cause  had  all  the  solemnity 
which  two  parties  could  give  it.  The  government  came  into 
court,  and  submitted  the  case  in  Indiana,  for  the  very  pur- 
pose of  having  it  brought  to  "Washington. 

A  still  additional  objection  made  to  the  jurisdiction  of  this 
court  is,  that  no  questions  can  be  certified  except  those  which 
arise  upon  the  trial. 

The  answer  is,  first,  that  there  has  been  a  trial,  in  its  proper 
sense,  as  applicable  to  this  case.  The  facts  are  all  before 
the  court.  A  return  could  not  vary  them.  The  case  has 
been  heard  upon  the  petition,  as  if  that  contained  all  that 
need  be  known,  or  could  be  known.  The  practice  is  not 
peculiar  to  habeas  corpus;  it  is  the  same  on  application  for 
mandarmiSy  or  for  attachments  in  cases  of  contempt;  in  both 
which  cases  the  court  sometimes  hears  the  whole  matter  on 
the  first  motion,  and  sometimes  postpones  it  till  formal  plead- 
ings are  put  in.     In  either  case,  the  result  is  the  same. 

But,  secondly,  if  it  were  not  so,  is  it  correct  to  say  that  a 
certificate  can  only  be  made  upon  a  trial?  To  sustain  this 
position,  the  counsel  refers  to  the  case  of  Davis  v.  Burden* 
But  that  case  expressly  reserves  the  question. 

It  is  admitted  that  the  question  of  jurisdiction  is  a  question 
that  may  be  certified.     The  qualification  insisted  upon  is, 

»  10  Peters,  289. 
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that  no  qoestion  can  be  certified  unless  it  arose  upon  the 
trial  of  the  cause,  or  be  a  question  of  jurisdiction.  This  is  a 
question  of  jurisdiction.  It  is  a  question  of  the  jurisdiction 
of  the  Circuit  Court  to  grant  the  writ  of  habeas  corpus^  and  to 
liberate  these  men ;  and  that  question  brings  tip  all  the  other 
questions  in  the  cause. 

Yet  another  objection  to  the  jurisdiction  of  this  court  is, 
that  the  case  must  be  one  in  which  the  answer  to  the  ques- 
tions when  given  shall  be  final ;  that  is  to  say,  the  questions 
come  here  to  be  finally  decided.  What  does  that  mean  ? 
Does  it  mean  that  the  same  thing  can  never  be  debated 
again?  Certainly  not.  It  means  that  the  decision  shall 
be  final  for  the  two  judges  who  certified  the  difference  of 
opinion,  so  that  when  the  answer  goes  down  from  this  court 
they  shall  act  according  to  its  order,  as  if  they  had  originally 
decided  in  the  same  way. 

Another  objection  to  the  jurisdiction  of  this  court  is,  that 
the  whole  case  is  certified.  The  answer  is,  that  no  question 
is  certified  except  those  which  actually  arose  before  the  court 
at  the  time,  and  without  considering  which  it  could  not 
move  at  all.  That  is  the  first  answer.  The  second  is,  that 
if  too  much  is  certified,  the  court  will  divide  the  questions, 
and  answer  only  those  which  it  finds  to  be  properly  certified, 
as  it  did  in  the  SiUiman  v.  Huds(m  River  Bridge  Company'*^ 
case. 

The  last  objection  to  the  jurisdiction  of  this  court  is,  that 
the  case  is  ended ;  because,  it  is  to  be  presumed  that  these 
unfortunate  men  have  been  hanged.  Is  it  to  be  presumed 
that  any  executive  officer  of  this  country,  though  he  arrogate 
to  himself  this  awful  power  of  military  government,  would 
venture  to  put  to  death  three  men,  who  claim  that  they  are 
unjustly  convicted,  and  whose  case  is  considered  of  such 
gravity  by  the  Circuit  Court  of  the  United  States  that  it  cer- 
tifies the  question  to  the  Supreme  Court? 

The  suggestion  is  disrespectful  to  the  executive,  and  I  am 
glad  to  believe  that  it  has  no  foundation  in  fact. 

*  1  Black,  683. 
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AH  the  objections,  then,  are  answered.  There  is  nothing, 
then,  in  the  way  of  proceeding  to 

n.  The  merits  and  main  question. 

The  argument  upon  the  questions  naturally  divides  itself 
into  two  parts : 

First  Was  the  military  commission  a  competent  tribunal 
for  the  trial  of  the  petitioners  upon  the  charges  upon  which 
they  were  convicted  and  sentenced  ? 

Second.  K  it  was  not  a  competent  tribunal,  could  the  pe- 
titioners be  released  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  upon  writs  of  habeas  corpus 
or  otherwise  ? 

The  discussion  of  the  competency  of  the  military  commis- 
sion is  first  in  order,  because,  if  the  petitioners  were  lawfully 
tried  and  convicted,  it  is  useless  to  inquire  how  they  could 
be  released  from  an  unlawful  imprisonment. 

If,  on  the  other  hand,  the  tribunal  was  incompetent,  and 
the  conviction  and  sentence  nullities,  then  the  means  of  re- 
lief become  subjects  of  inquiry,  and  involve  the  following 
considerations : 

1.  Does  the  power  of  suspending  the  privilege  of  the  writ 
of  habeas  corpus  appertain  to  all  the  great  departments  of 
government  concurrently,  or  to  some  only,  and  which  of 
them? 

2.  If  the  power  is  concurrent,  can  its  exercise  by  the  ex- 
ecutive or  judicial  department  be  restrained  or  regulated  by 
act  of  Congress  ? 

3.  If  the  power  appertains  to  Congress  alone,  or  if  Con- 
gress may  control  its  exercise  by  the  other  departments,  has 
that  body  so  exercised  its  functions  as  to  leave  to  the  pe- 
titioners the  privilege  of  the  writ,  or  to  entitle  them  to  their 
discharge  ? 

In  considering  the  first  question,  that  of  the  competency 
of  the  military  tribunal  for  the  trial  of  the  petitioners  upon 
those  charges,  let  me  first  call  attention  to  the  dates'  of  the 
transactions. 

Let  it  be  observed  next,  that  for  the  same  offences  as  those 
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set  forth  in  the  charges  and  specifications,  the  petitioners 
conld  have  been  tried  and  punished  by  the  ordinary  civil 
tribunals. 

Let  it  also  be  remembered,  that  Indiana,  at  the  tim.e  of 
this  trial,  was  a  peaceful  State ;  the  courts  were  all  open ; 
their  processes  had  not  been  interrupted ;  the  laws  had  their 
full  sway. 

.  Then  let  it  be  remembered  that  the  petitioners  were  sim- 
ple citizens,  not  belonging  to  the  army  or  navy ;  not  in  any 
official  position;  not  connected  in  any  manner  with  the  public 
service. 

The  evidence  against  them  is  not  to  be  found  in  this 
record,  and  it  is  immaterial.  Their  guilt  or  their  innocence 
does  not  afiect  the  question  of  the  competency  of  the  tribu- 
nal by  which  they  were  judged. 

Bearing  in  mind,  therefore,  the  nature  of  the  charges,  and 
the  time  of  the  trial  and  sentence ;  bearing  in  mind,  also, 
the  presence  and  undisputed  authority  of  the  civil  tribunals 
and  the  civil  condition  of  the  petitioners,  we  ask  by  what 
authority  they  were  withdrawn  from  their  natural  judges? 

What  is  a  military  commission  ?  Originally,  it  appears  to 
have  been  an  advisory  board  of  officers,  convened  for  the 
purpose  of  informing  the  conscience  of  the  commanding 
officer,  in  cases  where  he  might  act  for  himself  if  he  chose. 
General  Scott  resorted  to  it  in  Mexico  for  his  assistance  in 
governing  conquered  places.  The  first  mention  of  it  in  an 
act  of  Congress  appears  to  have  been  in  the  act  of  July  22, 
1861,  where  the  general  commanding  a  separate  department, 
or  a  detached  army,  was  authorized  to  appoint  a  military 
board,  or  commission^  of  not  less  than  three,  or  more  than 
five  officers,  to  examine  the  qualifications  and  conduct  of 
commissioned  officers  of  volunteers. 

Subsequently,  military  commissions  are  mentioned  in  four 
acts  of  Congress,  but  in  none  of  them  is  any  provision  made 
for  their  organization,  regulation,  or  jurisdiction,  further 
than  that  it  is  declared  that  in  time  of  war  or  rebellion,  spies 
may  be  tried  by  a  general  court-martial  or  military  commis- 
sion ;  and  that  "  persons  who  are  in  the  military  service  of 
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the  United  States,  and  subject  to  the  Articles  of  War/'  may 
also  be  tried  by  the  same,  for  murder,  and  certain  other  in- 
famous crimes. 

These  acts  do  not  confer  upon  military  commissions  juris- 
diction over  any  persons  other  than  those  in  the  military 
service  and  spies. 

There  being,  then,  no  act  of  Congress  for  the  establish- 
ment of  the  commission,  it  depended  entirely  upon  the  ex- 
ecutive will  for  ita  creation  and  support.  This  brings  up 
the  true  question  now  before  the  court :  Has  the  President, 
in  time  of  war,  upon  his  own  mere  will  and  judgment,  the 
power  to  bring  before  his  military  officers  any  person  in  the 
land,  and  subject  him  to  trial  and  punishment,  even  to  death  ? 
The  proposition  is  stated  in  this  form,  because  it  really 
amounts  to  this. 

If  the  President  has  this  awful  power,  whence  does  he 
derive  it?  He  can  exercise  no  authority  whatever  but  that 
which  the  Constitution  of  the  country  gives  him.  Our  sys- 
tem knows  no  authority  beyond  or  above  the  law.  We  may, 
therefore,  dismiss  from  our  minds  every  thought  of  the  Pres- 
ident's having  any  prerogative,  as  representative  of  the  peo- 
ple, or  as  interpreter  of  the  popular  will.  He  is  elected  by 
the  people  to  perform  those  functions,  and  those  only,  which 
the  Constitution  of  his  country,  and  the  laws  made  pursuant 
to  that  Constitution,  conf^. 

The  plan  of  argument  which  I  propose  is,  first  to  examine 
the  text  of  the  Constitution.  That  instrument,  framed  with 
the  greatest  deliberation,  after  thirteen  years'  experience  of 
war  and  peace,  should  be  accepted  as  the  authentic  and  final 
expression  of  the  public  judgment,  regarding  that  form  and 
scope  of  government,  and  those  guarantees  of  private  rights, 
which  legal  science,  political  philosophy,  and  the  experience 
of  previous  times  had  taught  as  the  safest  and  most  perfect 
All  attempts  to  explain  it  away,  or  to  evade  or  pervert  it, 
should  be  discountenanced  and  resisted.  Beyond  the  line 
of  such  an  argument,  everything  else  ought,  in  strictness,  to 
be  superfluous.  But,  I  shall  endeavor  to  show,  further,  that 
the  theory  of  our  government,  for  which  I  am  contending, 
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is  the  only  one  compatible  with  civil  liberty ;  and,  by  what 
I  may  call  an  historical  argument,  that  this  theory  is  as  old 
as  the  nation,  and  that  even  in  the  constitutional  monarchies 
of  England  and  France  that  notion  of  executive  power,  which 
would  uphold  military  commissions,  like  the  one  against 
which  I  am  speaking,  has  never  been  admitted. 

What  are  the  powers  and  attributes  of  the  presidential 
office  ?  They  are  written  in  the  second  article  of  the  Consti- 
tution, and,  so  far  as  they  relate  to  the  present  question, 
they  are  these :  He  is  vested  with  the  "  executive  power;"  he 
is  "commander-in-chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  States  when  called 
into  the  actual  service  of  the  United  States;"  he  is  to  "  take 
care  that  the  laws  be  faithfully  executed;"  and  he  takes  this 
oath :  "  I  do  solemnly  swear  that  I  will  faithfully  execute 
the  office  of  President  of  the  United  States,  and  will,  to  the 
best  of  my  ability,  preserve,  protect,  and  defend  the  Consti- 
tution of  the  United  States."  The  "  executive  power"  men- 
tioned in  the  Constitution  is  the  executive  power  of  the 
United  States.  The  President  is  not  clothed  with  the  ex- 
ecutive power  of  the  States.  He  is  not  clothed  with  any 
executive  power,  except  as  he  is  specifically  directed  by 
some  other  part  of  the  Constitution,  or  by  an  act  of  Con- 
gress. 

He  is  to  "  take  care  that  the  laws  be  faithfully  executed." 
He  is  to  execute  the  laws  by  the  means  and  in  the  manner 
which  the  laws  themselves  prescribe. 

The  oath  of  office  cannot  be  considered  as  a  grant  of 
power.  Its  effect  is  merely  to  superadd  a  religious  sanction 
to  what  would  otherwise  be  his  official  duty,  and  to  bind  his 
conscience  against  any  attempt  to  usurp  power  or  overthrow 
the  Constitution. 

There  remains,  then,  but  a  single  clause  to  discuss,  and 
that  is  the  one  which  makes  him  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of 
the  States  when  called  into  the  federal  service.  The  ques- 
tion, therefore,  is  narrowed  down  to  this:  Does  the  authority 
to  command  an  army  carry  with  it  authority  to  arrest  and 
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try  by  court-martial  civilians — by  which  I  mean  persons  not 
in  the  martial  forces ;  not  impressed  by  law  with  a  martial 
character?  The  question  is  easily  answered.  To  command 
an  army,  whether  in  camp,  or  on  the  march,  or  in  battle, 
requires  the  control  of  no  other  persons  than  the  officers, 
soldiers,  and  camp  followers.  It  can  hardly  be  contended 
that,  if  Congress  neglects  to  find  subsistence,  the  com- 
mander-in-chief may  lawfully  take  it  from  our  own  citizens. 
It  cannot  be  supposed  that,  if  Congress  fails  to  provide  the 
means  of  recruiting,  the  commander-in-chief  may  lawfully 
force  the  citizens  into  the  ranks.  What  is  called  the  war 
power  of  the  President,  if  indeed  there  be  any  such  thing,  is 
nothing  more  than  the  power  of  commanding  the  armies 
and  fleets  which  Congress  causes  to  be  raised.  To  com- 
mand them  is  to  direct  their  operations. 

Much  confusion  of  ideas  has  been  produced  by  mistaking 
executive  power  for  kingly  power.  Because  in  monarchial 
countries  the  kingly  office  includes  the  executive,  it  seems 
to  have  been  sometimes  inferred  that,  conversely,  the  execu- 
tive carries  with  it  the  kingly  prerogative.  Our  executive 
is  in  no  sense  a  king,  even  for  four  years. 

So  much  for  that  article  of  the  Constitution,  the  second, 
which  creates  and  regulates  the  executive  power.  If  we 
turn  to  the  other  portions  of  the  original  instrumeht  (I  do^ 
not  now  speak  of  the  amendments)  the  conclusion  already 
drawn  from  the  second  article  will  be  confirmed,  if  there 
be  room  for  confirmation.  Thus,  in  the  first  article.  Con- 
gress is  authorized  "  to  declare  war,  and  make  rules  con- 
cerning captures  on  land  and  water;"  "to  raise  and  support 
armies;"  "  to  provide  and  maintain  a  navy;"  "  to  make  rules 
for  the  government  and  regulation  of  the  land  and  naval 
forces ;"  "  to  provide  for  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  suppress  insurrections,  and  repel  in- 
vasions;" "  to  provide  for  organizing,  arming,  and  disciplin- 
ing the  militia,  and  governing  such  part  of  them  as  may  be 
in  the  service  of  the  United  States,  reserving  to  the  States 
respectively  the  appointment  of  the  officers,  and  the  author- 
ity of  training  the  militia  according  to  the  discipline  pre- 
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sciibed  by  Congress;"  "to  exercise  exclusive  legislation  in 
all  cases  whatsoever  over  ....  all  places  purchased  .... 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards;" 
"  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  ....  powers  vested  by  this 
Constitution  in  the  Q-overnment  of  the  United  States,  or  in 
any  department  or  officer  thereof." 

These  various  provisions  of  the  first  article  would  show, 
if  there  were  any  doubt  upon  the  construction  of  the  second, 
that  the  powers  of  the  President  do  not  include  the  power 
to  raise  or  support  an  army,  or  to  provide  or  maintain  a 
navy,  or  to  call  forth  the  militia,  to  repel  an  invasion,  or  to 
suppress  an  insurrection,  or  execute  the  laws,  or  even  to 
govern  such  portions  of  the  militia  as  are  called  into  the  ser- 
vice of  the  United  States,  or  to  make  law  for  any  of  the  forts, 
magazines,  arsenals,  or  dock-yards.  If  the  President  could 
not,  even  in  flagrant  war,  except  as  authorized  by  Congress, 
call  forth  the  militia  of  Indiana  to  repel  an  invasion  of  that 
State,  or,  when  called,  govern  them,  it  is  absurd  to  say  that 
he  could  nevertheless,  under  the  same  circumstances,  govern 
the  whole  State  and  every  person  in  it  by  martial  rule. 

The  jealousy  of  the  executive  power  prevailed  with  our 
forefathers.  They  carried  it  so  far  that,  in  providing  for  the 
protection  of  a  State  against  domestic  violence,  they  re»- 
quired,  as  a  condition,  that  the  legislature  of  the  State 
should  ask  for  it  if  possible  to  be  convened,* 

I  submit,  therefore,  that  upon  the  text  of  the  original  Con- 
stitution, as  it  stood  when  it  was  ratified,  there  is  no  color 
for  the  assumption  that  the  President,  without  act  of  Con- 
gress, could  create  military  commissions  for  the  trial  of  per- 
sons not  military,  for  any  cause  or  under  any  circumstances 
whatever. 

But,  as  we  well  know,  the  Constitution,  in  the  process  of 
ratification,  had  to  undergo  a  severe  ordeal. '  To  quiet  appre- 
hensions, as  well  as  to  guard  against  possible  dangers,  ten 
amendments  were  proposed  by  the  first  Congress  sitting  at 

«  Const.,  Art.  4,  }  4. 
VOL.  rr.  8 
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New  York,  in  1789,  and  were  duly  ratified  by  the  States. 
The  third  and  fifth  are  as  follows: 

"  Art.  III.  No  soldier  shall,  in  time  of  peace,  be  quartered  in 
•  any  house,  without  the  consent  of  the  owner,  nor  in  time  of  war, 
but  in  a  manner  to  be  prescribed  by  law.*' 

"  Art.  V.  No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service,  in  time  of  war  or 
public  danger;  nor  shall  any  person  be  subject,  for  the  same 
oifence,  to  be  twice  put  in  jeopardy  of  life  or  limb,  nor  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  shall  private  property  be  taken  for  public  use  with- 
out just  compensation.'^ 

If  there  could  have  been  any  doubt  whatever,  whether 
military  commissions  or  courts-martial  for  the  trial  of  per- 
sons not  "in  the  laud  or  naval  forces,  or  the  militia"  in 
actual  service,  could  ever  be  established  .by  the  President, 
or  even  by  Congress,  these  amendments  would  have  re- 
moved the  doubt.  They  were  made  for  a  state  of  war  as 
well  as  a  state  of  peace ;  they  were  aimed  at  the  military 
authority,  as  well  as  the  civil ;  and  they  were  as  explicit  as 
our  mother  tongue  could  make  them. 

The  phrase  "in  time  of  war  or  public  danger"  qualifies 
the  member  of  the  sentence  relating  to  the  militia;  as  other- 
wise, there  could  be  no  court-martial  in  the  army  or  navy 
during  peace. 

This  is  the  argument  upon  the  text  of  the  Constitution. 

I  will  now  show  that  military  tribunals  for  civilians,  or 
non-military  persons,  whether  in  war  or  peac'e,  are  incon- 
sistent with  the  liberty  of  the  citizen,  and  can  have  no  place 
in  constitutional  government  This  is  a  legitimate  argument 
even  upon  a  question  of  interpretation ;  for  if  there  be,  as  I 
think  there  is  not,  room  left  for  interpretation  of  what  seem 
to  be  the  plain  provisions  of  the  Constitution,  then  the  prin- 
ciples of  liberty,  as  they  were  understood  by  the  fathers  of 
the  Republic;  the  maxims  of  free  government,  as  they  were 
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accepted  by  the  men  who  framed  and  those  who  adopted  the 
Constitution ;  and  those  occurrences  in  the  histoiy  of  older 
states,  which  they  had  profoundly  studied,  may  be  called  in 
to  show  us  what  they  must  have  meant  by  the  words  they  used. 

The  source  and  origin  of  the  power  to  establish  military 
commissions,  if  it  exist  at  all,  is  in  the  assumed  power  to 
declare  what  is  called  martial  law.  I  say  what  is  called 
martial  law,  for  strictly  there  is  no  such  thing  as  martial 
law ;  it  is  martial  rule ;  that  is  to  say,  the  will  of  the  com- 
manding officer,  and  nothing  more,  nothing  less. 

On  this  subject,  as  on  many  others,  the  incorrect  use  of  a 
word  has  led  to  great  confusion  of  ideas  and  to  great  abuses. 
People  imagine,  when  they  hear  the  expression  martial  law, 
that  there  is  a  system  of  law  known  by  that  name,  which 
can  upon  occasion  be  substituted  for  the  ordinary  system ; 
and  there  is  a  prevalent  notion  that  under  certain  circum- 
stances a  military  commander  may,  by  issuing  a  proclama- 
tion, displace  one  system,  the  civil  law,  and  substitute  an- 
other, the  martial.  A  moment's  reflection  will  show  that 
this  is  an  error.  Law  is  a  rule  of  property  and  of  conduct, 
prescribed  by  the  sovereign  power  of  the  state.  The  Civil 
Code  of  Louisiana  defines  it  as  "  a  solemn  expression  of  legis- 
lative will."  Blackstone  calls  it  "  a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  the  state;"  .  .  .  "not  a 
transient,  sudden  order  from  a  superior  to  or  concerning  a 
particular  person,  but  something  permanent,  uniform,  and 
universal."  Demosthenes  thus  explains  it :  "  The  design 
and  object  of  laws  is  to  ascertain  what  is  just,  honorable, 
and  expedient;  and  when  that  is  discovered,  it  is  proclaimed 
as  a  general  ordinance,  equal  and  impartial  to  all." 

There  is  a  system  of  regulations  known  as  the  Rules  and 
Articles  of  War,  prescribed  by  Congress  for  the  government 
of  the  army  and  navy,  under  that  clause  of  the  Constitution 
which  empowers  Congress  "  to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces."  This  is 
generally  known  as  military  law.* 

*  See  Mills  v.  Martin,  19  Johnson,  70;  Martin  v.  Mott,  12  Wheaton,  19 
1  Kent's  Com..  870,  note. 
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There  are  also. certain  usages,  sanctioned  by  time,  for  the 
conduct  towards  each  other  of  nations  engaged  in  war,  known 
as  the  usages  of  war,  or  the  jus  belliy  accepted  as  part  of  the 
law  of  nations,  and  extended  from  national  to  all  belligerents. 
These  respect,  however,  only  the  conduct  of  belligerents  to- 
wards each  other,  and  have  no  application  to  the  present 
case. 

What  is  ordinarily  called  martial  law  is  no  law  at  all. 
Wellington,  in  one  of  his  despatches  from  Portugal,  in  1810, 
in  his  speech  on  the  Ceylon  affair,  so  describes  it. 

Let  us  call  the  thing  by  its  right  name ;  it  is  not  martial 
law,  but  martial  rule.  And  when  we  speak  of  it,  let  us  speak 
of  it  as  abolishing  all  law,  and  substituting  the  will  of  the 
military  commander,  and  we  shall  give  a  true  idea  of  the 
thing,  and  be  able  to  reason  about  it  with  a  clear  sense  of 
what  we  are  doing. 

Another  expression,  mueh  used  in  relation  to  the  same 
subject,  has  led  also  to  misapprehension ;  that  is,  the  decla- 
ration, or  proclamation,  of  martial  rule ;  as  if  a  formal  pro- 
mulgation made  any  difference.  It  makes  no  difference 
whatever. 

It  may  be  asked,  may  a  general  never  in  any  case  use  force 
but  to  compel  submission  in  the  opposite  army  and  obedi- 
ence in  his  own?  I  answer,  yes;  there  are  cases  in  which 
he  may.  There  ifl  a  maxim  of  our  law  which  gives  the  rea- 
son and  the  extent  of  the  power :  "  Necessitas  quod  cogit  de- 
fendiV^  This  is  a  maxim  not  peculiar  in  its  application  to 
military  men ;  it  applies  to  all  men  under  certain  circum- 
stances. 

Private  persons  may  lawfully  tear  down  a  house,  if  neces- 
sary, to  prevent  the  spread  of  a  fire.  Indeed,  the  maxim  is 
not  confined  in  its  application  to  the  calamities  of  war  and 
conflagration*  A  mutiny,  breaking  out  in  a  garrison,  may 
make  necessary  for  its  suppression,  and  therefore  justify, 
acts  which  would  otherwise  be  unjustifiable.  In  all  these 
cases,  however,  the  person  areting  under  the  pressure  of 
necessity,  real  or  supposed,  acts  at  his  peril.  The  correct- 
ness of  his  conclusion  must  be  judged  by  courts  and  juries, 
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whenever  the  acts  and  the  alleged  necessity  are  drawn  in 
question. 

The  creation  of  a  commission  or  board  to  decide  or  advise 
upon  the  subject  gives  no  increased  sanction  to  the  act.  As 
necessity  compels,  so  that  necessity  alone  can  justify  it.  The 
decision  or  advice  of  any  number  of  persons,  whether  desig- 
nated as  a  military  commission,  or  board  of  officers,  or  coun- 
cil of  war,  or  as  a  committee,  proves  nothing  but  greater 
deliberation ;  it  does  not  make  legal  what  would  otherwise 
be  illegal. 

Let  us  proceed  now  to  the  historical  part  of  the  argument. 

First,  As  to  our  own  country.  The  nation  began  its  life 
in  1776,  with  a  protest  against  military  usurpation.  It  was 
one  of  the  grievances  set  forth  in  the  Declaration  of  Inde- 
pendence, that  the  king  of  Great  Britain  had  "affected  to 
render  the  military  independent  of  and  superior  to  the  civil 
power."  The  attempts  of  General  Gage,  in  Boston,  and  of 
Lord  Dunmore,  in  Virginia,  to  enforce  martial  rule,  excited 
the  greatest  indignation.  Our  fathers  never  forgot  their 
principles ;  and  though  the  war  by  which  they  maintained 
their  independence  was  a  revolutionary  one,  though  their 
lives  depended  on  their  success  in  arms,  they  always  asserted 
and  enforced  the  subordination  of  the  military  to  the  civil 
arm. 

The  first  constitutions  of  the  States  were  framed  with  the 
most  jealous  care.  By  the  constitution  of  New  Hampshire, 
it  was  declared  that  "  in  all  cases,  and  at  all  times,  the  mili- 
tary ought  to  be  under  strict  subordination  to,  and  governed 
by  the  civil  power;"  by  the  constitution  of  Massachusetts  of 
1780,  that  "no  person  can  in  any  case  be  subjected  to  law 
martial,  or  to  any  penalties  or  pains  by  virtue  of  that  law, 
except  those  employed  in  the  army  or  navy,  and  except  the 
militia  in  actual  service,  but  by  the  authority  of  the  legisla- 
ture;" by  the  constitution  of  Pennsylvania  of  1776,  "that 
the  military  should  be  kept  jinder  strict  subordination  to, 
and  governed  by  the  civil  power;"  by  the  constitution  of 
Delaware  of  1776,  "  that  in  all  cases,  and  at  all  times,  the 
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military  ought  to  be  under  strict  subordination  to,  and  gov- 
erned by  the  civil  power;"  by  that  of  Maryland  of  1776, 
"  that  in  all  cases,  and  at  all  times,  the  military  ought  to  be 
under  strict  subordination  to,  and  control  of  the  civil  power;" 
by  that  of  North  Carolina,  1776,  "  that  the  military  should 
be  kept  under  strict  subordination  to,  and  governed  by  the 
civil  power;"  by  that  of  South  Carolina,  1778,  "that  the 
military  be  subordinate  to  the  civil  power  of  the  State;"  and 
by  that  of  Georgia,  1777,  that  "  the  principles  of  the  habeas 
corpus  act  shall  be  part  of  this  constitution ;  and  freedom  of 
the  press,  and  trial  by  jury,  to  remain  inviolate  forever." 

Second.  As  to  England,  the  constitutional  history  of  that 
country  is  the  history  of  a  struggle  on  the  part  of  the  crown 
to  obtain  or  to  exercise  a  similar  power  to  the  one  here  at- 
tempted to  be  set  up.  The  power  was  claimed  by  the  king 
as  much  in  virtue  of  his  xoyal  prerogative  and  of  his  feudal 
relations  to  his  people  as  lord  paramount,  as  of  his  title  as 
commander  of  the  forces.  But  it  is  enough  to  say  that,  from 
the  dliy  when  the  answer  of  the  sovereign  was  given  in  assent 
to  the  petition  of  right,  courts-martial  for  the  trial  of  civil- 
ians, upon  the  authority  of  the  crown  alone,  have  always 
been  held  illegal. 

Third.  As  to  France — as  France  was  when  she  had  a  con- 
stitutional government  I  have  shown  what  the  king  of 
England  cannot  do.  Let  me  show  what  the  constitutional 
king  of  France  could  not  do. 

On  the  continent  of  Europe,  the  legal  formula  for  putting 
a  place  under  martial  rule  is  to  declare  it  in  a  state  of  siege; 
as  if  there  were  in  the  minds  of  lawyers  everywhere  no  justi- 
fication for  such  a  measure  but  the  exigencies  of  impending 
battle.  The  charter  established  for  the  government  of 
France,  on  the  final  expulsion  of  the  first  Napoleon,  con- 
tained these  provisions : 

"Art.  The  king  is  the  supreme  chief  of  the  state;  he  com- 
mands the  forces  by  sea  and  land ;  declares  war ;  makes  treaties 
of  peace,  alliance,  and  commerce ;  appoints  to  every  office  and 
agency  of  public  administration;  and  makes  rules  and  ordinances 
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necessary  for  the  execution  of  the  laws,  without  the  power  ever 
of  suspending  them,  or  dispensing  with  their  execution." 
"Art.  The  king  alone  sanctions  and  promulgates  the  laws." 
"Art.  No  person  can  be  withdrawn  from  his  natural  judges." 
"Art.  Therefore  there  cannot  be  erected  commissions  or  ex- 
traordinary tribunals.'' 

When  Charles  the  Tenth  was  driven  from  the  kingdom 
the  last  article  was  amended,  by  adding  the  words,  ''  under 
what  name  or  denomination  soever;''  Dupin  giving  the  rea- 
son thus: 

"  In  order  to  prevent  every  possible  abuse,  we  have  added  to 
the  former  text  of  the  charter  <  under  what  name  or  denomina- 
tion soever/  for  specious  names  have  never  been  wanting  for 
bad  things,  and  without  this  precaution  the  title  of  '  ordinary 
tribunal '  might  be  conferred  on  the  most  irregular  and  extra* 
ordinary  of  courts." 

Now,  it  so  happened,  that  two  years  later  the  strength  of 
these  constitutional  provisions  was  to  be  tested.  A  formida- 
ble insurrection  broke  out  in  France.  The  king  issued  an 
order,  dated  June  6, 1832,  placing  Paris  in  a  state  of  siege, 
founded  "on  the  necessity  of  suppressing  seditious  assem- 
blages which  had  appeared  in  arms  in  the  capital,  during 
the  days  of  June  5th  and  6th;  on  attacks  upon  public  and 
private  property;  on  assassinations  of  national  guards,  troops 
of  the  line,  municipal  guards  and  officers  in  the  public  ser- 
vice; and  on  the  necessity  of  prompt  and  energetic  measures 
to  protect  public  safety  against  the  renewal  of  similar  at- 
tacks." On  the  18th  of  June,  one  Geoffroy,  designer,  of 
Paris,  was,  by  a  decision  of  the  second  military  commission 
of  Paris,  declared  "guilty  of  an  attack,  with  intent  to  sub- 
vert the  government  and  to  excite  civil  war,"  and  con- 
demned to  death. 

He  appealed  to  the  Court  of  Cassation.  Odilon  Barrot,  a 
leader  of  the  French  bar,  undertook  his  case,  and  after  a  dis- 
cussion memorable  forever  for  the  spirit  and  learning  of  the 
advocates,  and  the  dignity  and  independence  of  the  judges, 
the  court  gave  judgment,  thus: 
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"  Whereas  Geoffrey,  brought  before  the  second  military  com- 
mission of  the  first  military  division,  is  neither  in  the  army  nor 
impressed  with  a  military  character,  yet  nevertheless  said  tri- 
bunal has  implicitly  declared  itself  to  have  jurisdiction  and 
passed  upon  the  merits,  wherein  it  has  committed  an  excess  of 
power,  violated  the  limits  of  its  jurisdiction,  and  the  provisions 
of  articles  53  and  54  of  the  charter  and  those  of  the  laws  above 
cited:  On  these  grounds  the  court  reverses  and  annuls  the  pro- 
ceedings instituted  against  the  appellant  before  the  said  com- 
mission, whatsoever  has  followed  therefrom,  and  especially  the 
judgment  of  condemnation  of  the  18th  of  June,  instant;  and  in 
order  that  further  proceedings  be  had  according  to  law,  remands 
him  before  one  of  the  judges  of  instruction  of  the  court  of  first 
instance  of  Paris,"  &c. 

Thereupon  the  prisoner  was  discharged  from  military 
custody. 

This  closes  my  argument  against  the  competency  of  the 
military  commission. 

•  It  remains  to  consider  what  remedy,  if  any,  there  was 
against  this  unlawful  judgment  and  its  threatened  execu- 
tion. 

The  great  remedy  provided  by  our  legal  and  political  sys- 
tem for  unlawful  restraint,  whether  upon  pretended  judg- 
ments, decrees,  sentences,  warrants,  orders,  or  otherwise,  is 
the  writ  of  habeas  corpus. 

The  authority  to  suspend  the  privilege  of  the  habeas  corpus 
is  derived,  it  is  said,  from  two  sources:  first,  from  the  mar- 
tial power;  and,  second,  from  the  second  subdivision  of  the 
ninth  section  of  the  first  article  of  the  Federal  Constitution. 

As  to  the  martial  power,  I  have  already  discussed  it  so 
fully  that  I  need  not  discuss  it  again. 

How,  then,  stands  the  question  upon  the  text  of  the  Con- 
stitution ?  This  is  the  language :  *'  The  privilege  of  the  writ 
of  habeas  corpus  shall  not  be  suspended,  unless  when,  in  cases 
of  rebellion  or  invasion,  the  public  safety  may  require  it" 

The  clause  in  question  certainly  either  grants  the  power, 
or  implies  that  it  is  already  granted;  and  in  either  case  it 
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belongs  to  the  legislative,  executive,  and  judicial  depart- 
ments concurrently,  or  to  some  excluding  the  rest. 

There  have  been  four  theories:  one  that  it  belongs  to  all 
the  departments;  a  second,  that  it  belongs  to  the  legislature; 
a  third,  that  it  belongs  to  the  executive;  and  the  fourth,  that 
it  belongs  to  the  judiciary. 

Is  the  clause  a  grant  or  a  limitation  of  power?  Looking 
only  at  the  form  of  expression,  it  should  be  regarded  as  a 
limitation. 

As  a  grant  of  power,  it  would  be  superfluous,  for  it  is 
clearly  an  incident  of  others  which  are  granted. 

Then,  regarding  the  clause  according  to  its  place  in  the 
Constitution,  it  should  be  deemed  a  limitation;  for  it  is 
placed  with  six  other  subdivisions  in  the  same  section,  every 
one  of  wliich  is  a  limitation. 

If  the  sentence  respecting  the  habeas  corpus  be,  as  I  con- 
tend, a  limitation,  and  not  a  grant  of  power,  we  must  look 
into  other  parts  of  the  Constitution  to  find  the  grant;  and  if 
we  find  none  making  it  to  the  President,  it  follows  that  the 
power  is  in  the  legislative  or  the  judicial  department.  That 
it  lies  with  the  judiciary  will  hardly  be  contended.  That 
department  has  no  other  function  than  to  judge.  It  cannot 
refuse  or  delay  justice. 

But  if  the  clause  in  question  were  deemed  a  grant  of 
power,  the  question  would  then  be,  to  whom  is  the  grant 
made?  The  following  considerations  would  show  that  it 
was  made  to  Congress : 

First.  The  debates  in  the  convention  which  framed  the 
Constitution  seem,  at  least,  to  suppose  that  the  power  was 
given  to  Congress,  and  to  Congress  alone. 

Second,  The  debates  in  the  various  State  conventions  which 
ratified  the  Constitution  do  most  certainly  proceed  upon  that 
supposition. 

Third,  The  place  in  which  the  provision  is  left  indicates, 
if  it  does  not  absolutely  decide,  that  it  relates  only  to  the 
powers  of  Congress.  It  is  not  in  the  second  article,  which 
treats  of  the  executive  department.  It  is  not  in  the  third, 
which  treats  of  the  judicial  department    It  is  in  the  first 
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article,  which  treats  of  the  legislative  department.  There 
is  not  another  subdivision  in  all  the  seven  subdivisions  of  the 
ninth  section  which  does  not  relate  to  Congress  in  part,  at 
least,  and  most  of  them  relate  to  Congress  alone. 

Fourth.  The  constitutional  law  of  the  mother  country  had 
been  long  settled,  that  the  power  of  suspending  the  privilege 
of  the  writ,  or,  as  it  was  sometimes  called,  suspending  the 
writ  itself,  belonged  only  to  Parliament.  With  this  principle 
firmly  seated  in  the  minds  of  lawyers,  it  seems  incredible 
that  so  vast  a  change  as  conferring  the  grant  upon  the  ex- 
ecutive should  have  been  so  loosely  and  carelessly  expressed. 

Fifth.  The  prevailing  sentiment  of  the  time  when  the  Con- 
stitution was  framed,  was  a  dislike  and  dread  of  executive 
authority.  It  is  hardly  to  be  believed,  that  so  vast  and  dan- 
gerous a  power  would  have  been  conferred  upon  tne  Presi- 
dent, without  providing  some  safeguards  against  its  abuse. 

Sixth.  Every  judicial  opinion,  and  every  commentary  on 
the  Constitution,  up  to  the  period  of  the  Rebellion,  treated 
the  power  as  belonging  to  Congress,  and  to  that  department 
only. 

And  so  we  submit  to  the  court,  that  the  answers  to  the 
three  questions,  certified  by  the  court  below,  should  be,  to 
the  first,  that,  on  the  facts  stated  in  the  petition  and  exhibits, 
a  writ  of  habeas  corpus  ought  to  be  issued  according  to  the 
prayer  of  the  petition ;  to  the  second,  that,  on  the  same  facts, 
the  petitioner  ought  to  be  discharged;  and  to  the  third, 
that  the  militarj'  commission  had  not  jurisdiction  to  try  and 
sentence  the  petitioner,  in  manner  and  form  as  in  the  peti- 
tion and  exhibits  is  stated. 

Mr.  Garjieldy  on  the  same  side. 

Had  the  military  commission  jurisdiction  legally  to  try  and 
sentence  the  petitioner?    This  is  the  main  question. 

The  Constitution  establishes  the  Supreme  Court,  and 
empowers  Congress — 

"  To  constitute  tribunals  inferior  to  the  Supreme  Court." 

<<  To  make  rules  for  the  government  of  the  land  and  naval 
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forces,  and  to  provide  for  governing  such  part  of  the  militia  as 
may  be  employed  in  the  service  of  the  United  States." 

For  all  eases  not  arising  in  the  land  or  naval  forces,  Con- 
gress has  provided  in  the  Judiciary  Act  of  September  24th, 
1789,  and  the  acts  amendatory  thereof.  For  all  cases  arising 
in  the  naval  forces,  it  has  fully  provided  in  the  act  of  March 
2d,  1799,  "  for  the  government  of  the  navy  of  the  United 
States,"  and  similar  subsequent  acts. 

We  are  apt  to  regard  the  military  department  of  the 
government  as  an  organized  despotism,  in  which  all  per- 
sonal rights  are  merged  in  the  will  of  the  commander-in- 
chief.  But  that  department  has  definitely  marked  bound- 
aries, and  all  its  members  are  not  only  controlled,  but  also 
sacredly  jM-otected  by  definitely  prescribed  law.  The  first 
law  of  the  Revolutionary  Congress,  passed  September  20th, 
1776,  touching  the  organization  of  the  army,  provided  that 
no  officer  or  soldier  should  be  kept  in  arrest  more  than  eight 
days  without  being  furnished  with  the  written  charges  and 
specifications  against  him ;  that  he  should  be  tried,  at  as  early 
a  day  as  possible,  by  a  regular  military  court,  whose  proceed- 
ings were  regulated  by  law,  and  that  no  sentence  should  be 
carried  into  execution  till  the  full  record  of  the  trial  had 
been  submitted  to  Congress  or  to  the  commander-in-chief, 
and  his  or  their  direction  be  signified  thereon.  From  year 
to  year  Congress  has  added  new  safeguards  to  protect  the 
rights  of  its  soldiers,  and  the  rules  and  articles  of  war  are 
as  really  a  part  of  the  laws  of  the  land  as  the  Judiciary  Act 
or  the  act  establishing  the  treasury  department.  The  main 
boundary  line  between  the  civil  and  military  jurisdictions  is 
the  muster  into  service.  In  Mills  v.  Martin^*  a  militiaman, 
called  out  by  the  Governor  of  the  State  of  New  York,  and 
ordered  by  him  to  enter  the  service  of  the  United  States,  on 
a  requisition  of  the  President^  for  troops,  refused  to  obey  the 
summons,  and  was  tried  by  a  Federal  court-martial  for  dis- 
obedience of  orders.  The  Supreme  Court  of  the  State  of 
New  York  decided,  that  until  he  had  gone  to  the  place  of 

«  19  Johnson,  7. 
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general  rendezvous,  and  had  been  regularly  enrolled,  and 
mustered  into  the  national  militia,  he  was  not  amenable  to 
the  action  of  a  court-martial  composed  of  officers  of  the 
United  States.* 

By  the  sixtieth  article  of  war,  the  military  jurisdiction  is 
so  extended  as  to  cover  those  persons  not  mustered  into  the 
service,  but  necessarily  connected  with  the  army.  It  pro- 
vides that : 

"  All  sutlers  and  retainers  to  the  camp,  and  all  persons  what- 
soever, serving  with  the  armies  of  the  United  States  in  the  field, 
though  not  enlisted  soldiers,  are  to  be  subject  to  orders  accord- 
ing to  the  rules  and  articles  of  war.'' 

That  the  question  of  jurisdiction  might  not  be  doubtful, 
it  was  thought  necessary  to  provide  by  law  of  Congress  that 
spies  should  be  subject  to  trial  by  court-martial.  As  the 
law  stood  for  eighty-five  years,  spies  were  described  as 
"persons  not  citizens  of,  or  owing  allegiance  to,  the  United 
States,  who  shall  be  found  lurking,"  &c.  Not  until  after  the 
Great  Rebellion  began,  was  this  law  so  amended  as  to  allow 
the  punishment  by  court-martial  o{  citizens  of  the  United  Slates 
who  should  be  found  lurking  about  the  lines  of  our  army  to 
betray  it  to  the  enemy. 

It  is  evident,  therefore,  that  by  no  loose  and  general  con- 
struction of  the  law  can  citizens  be  held  amenable  to  mili- 
tary tribunals,  whose  jurisdiction  extends  only  to  persons 
mustered  into  the  military  service,  and  such  other  classes  of 
persons  as  are,  by  express  provisions  of  law,  made  subject 
to  the  rules  and  articles  of  war.  But  even  within  their 
proper  jurisdiction,  military  courts  are,  in  many  important 
particulars,  subordinate  to  the  civil  courts.  This  is  acknowl- 
edged by  the  leading  authorities  on  the  subject,!  and  also 
by  precedents,  to  some  of  which  I  refer : 

1.  A  Lieutenant  Frye,  serving  in  the  West  Indies,  in 
1743,  on  a  British  man-of-war,  was  ordered  by  his  superior 

*  And  Bee  Houston  v,  Moore,  6  Wheaton,  1. 
t  O'Brien's  Military  Law,  pp.  222-225. 
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officer  to  assist  in  arresting  another  officer.  The  lieutenant 
demanded,  what  he  had,  according  to  the  customs  of  the 
naval  service,  a  right  to  demand,  a  written  order  hefore  he 
would  ohey  the  command.  For  this  he  was.  put  under  ar- 
rest,  tried  by  a  naval  court-martial,  and  sentenced  to  fifteen 
years'  imprisonment.  In  1746  he  brought  an  action  before 
a  civil  court  against  the  president  of  the  court-martial,  and 
damages  of  £1000  were  awarded  him  for  his  illegal  detention 
and  sentence;  and  the  judge  informed  him  that  he  might 
also  bring  his  action  against  any  member  of  the  court-mar- 
tial. Rear  Admiral  Mayne  and  Captain  Eentone,  who  were 
members  of  the  court  that  tried  him,  were  at  the  time,  when 
damages  were  awarded  to  Lieutenant  Frye,  sitting,  on  a 
naval  court-martial.  The  lieutenant  proceeded  against  them, 
and  they  were  arrested  by  a  writ  from  the  Common  Pleas. 
The  order  of  arrest  was  served  upon  them  one  afternoon,  just 
as  the  court-martial  adjourned.  Its  members,  fifteen  in  num- 
ber, immediately  reassembled  and  passed  resolutions  declar- 
ing it  a  great  insult  to  the  dignity  of  the  naval  service  that 
any  person,  however  high  in  civil  authority,  should  order 
the  arrest  of  a  naval  officer  for  any  of  his  official  acts.  Lord 
Chief  Justice  "Willes  immediately  ordered  the  arrest  of  all 
the  members  of  the  court  who  signed  the  resolutions,  and 
they  were  arrested.  They  appealed  to  the  king,  who  was 
very  indignant  at  the  arrest.  The  judge,  however,  perse- 
vered in  his  determination  to  maintain  the  supremacy  of 
civil  law,  and  after  two  months'  examination  and  investiga- 
tion of  the  cause,  all  the  members  of  the  court-martial  signed 
an  humble  and  submissive  letter  of  apology,  begging  leave 
to  withdraw  their  resolutions,  in  order  to  put  an  end  to  fur- 
ther proceedings.  "When  the  Lord  Chief  Justice  had  heard 
the  letter  read  in  open  court,  he  directed  that  it  be  recorded 
in  the  Remembrance  Office,  "to  the  end,"  as  he  said,  "  that 
the  present  and  future  ages  may  know  that  whosoever  set 
themselves  up  in  opposition  to  the  law,  or  think  themselves 
above  the  law,  will  in  the  end  find  themselves  mistaken."^ 

*  McArthur  on  Courts-Martial,  vol.  i,  pp.  268-271.    See  also  London 
Gazette  for  1745-6,  Library  of  Congress. 
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2.  In  Wilson  v.  McKenzk*  it  was  proved  that  a  mutiny  of 
very  threatening  aspect  had  broken  out;  and  that  the  lives 
of  the  captain  and  his  officers  were  threatened  by  the  muti- 
neers. Among  the  persons  arrested  was  the  plaintiff,  Wil- 
son, an  enlisted  sailor,  who  being  supposed  to  be  in  the  con- 
spiracy, was  knocked  down  by  the  captain,  ironed,  and  held 
in  confinement  for  a  number  of  days.  When  the  cruise  was 
ended,  Wilson  brought  suit  against  the  captain  for  illegal 
arrest  and  imprisonment.  The  cause  was  tried  before  the 
Supreme  Court  of  New  York ;  Chief  Justice  Nelson  de- 
livered the  judgment  of  the  court,  giving  judgment  in  favor 
of  Wilson. 

A  clear  and  complete  statement  of  the  relation  between 
civil  and  military  courts  may  be  found  in  Dynes  v.  Hoover,'\ 
in  this  court : 

"  If  a  court-martial  has  no  jurisdiction  over  the  subject-matter 
of  the  charge  it  has  been  convened  to  try,  or  shall  inflict  a  pun- 
ishment forbidden  by  the  law,  though  its  sentence  shall  be  ap- 
proved by  the  officers  having  a  revisory  power  of  it,  civil  courts 
may,  on  an  action  by  a  party  aggrieved  by  it,  inquire  into  the 
want  of  the  court's  jurisdiction  and  give  him  redress." 

"The  courts  of  common  law  will  examine  whether  courts- 
martial  have  exceeded  the  jurisdiction  given  them,  though  it  is 
said,  '  not,  however,  after  the  sentence  has  been  ratified  and  car- 
ried into  execution.' " 

It  is  clear,  then,  that  the  Supreme  Court  of  the  United 
States  may  inquire  into  the  question  of  jurisdiction  of  a  mil- 
itary court ;  may  take  cognizance  of  extraordinary  punish- 
ment infllicted  by  such  a  court  not  warranted  by  law ;  and 
may  issue  writs  of  prohibition  or  give  such  other  redress  as 
the  case  may  require.  It  is  also  clear  that  the  Constitution 
and  laws  of  the  United  States  have  carefully  provided  for 
the  protection  of  individual  liberty  and  the  right  of  acctwed 
persons  to  a  speedy  trial  before  a  tribunal  established  and 
regulated  by  law. 

«  7  Hill,  96.  t  20  Howard,  82. 
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To  maintain  the  legality  of  the  sentence  here,  opposite 
counsel  are  compelled  not  only  to  ignore  the  Constitution, 
but  to  declare  it  suspended — ^its  voice  lost  in  war — to  hold 
that  from  the  6th  of  October,  1864,  to  the  9th  of  May,  1865, 
martial  law  alone  existed  in  Indiana ;  that  it  silenced  not 
only  the  civil  courts,  but  all  the  laws  of  the  land,  and  even 
the  Constitution  itself;  and  that  during  this  silence  the  ex- 
ecutor of  martial  law  could  lay  his  hand  upon  every  citizen ; 
could  not  only  suspend  the  writ  of  habeas  corpus^  but  could 
create  a  court  which  should  have  the  exclusive  jurisdiction 
over  the  citizen  to  try  him,  sentence  him,  and  put  him  to 
death. 

Sir  Matthew  Hale,  in  his  History  of  the  Common  Law,* 
says: 

"Touching  the  business  of  martial  law,  these  things  are  to  be 
observed,  viz. : 

"  First.  That  in  truth  and  reality  it  is  not  a  law,  but  some- 
thing indulged  rather  than  allowed  as  a  law;  the  necessity  of 
government,  order,  and  discipline  in  an  army,  is  that  only  which 
can  give  those  laws  a  countenance :  quod  enim  necessitas  cogit  de- 
fendit 

"  Secondly.  This  indulged  law  was  only  to  extend  to  members 
of  the  army,  or  to  those  of  the  opposed  army,  and  never  was  so 
much  indulged  as  intended  to  be  executed  or  exercised  upon 
others,  for  others  who  had  not  listed  under  the  army  had  no 
color  or  reason  to  be  bound  by  military  constitutions  applicable 
only  to  the  army,  whereof  they  were  not  parts,  but  they  were 
to  be  ordered  and  governed  according  to  the  laws  to  which  they 
were  subject,  though  it  were  a  time  of  war. 

"  Thirdly.  That  the  exercises  of  martial  law,  whereby  any 
person  should  lose  his  life,  or  member,  or  liberty,  may  not  be 
permitted  in  time  of  peace,  when  the  king's  courts  are  open  for 
all  persons  to  receive  justice  according  to  the  laws  of  the  land. 
This  is  declared  in  the  Petition  of  Eight  (3  Car.  I),  whereby 
such  commissions  and  martial  law  were  rejpealed  and  declared 
to  be  contrary  to  law." 

*  Bannington*8  edition,  London,  1820,  pp.  42-8 ;  and  see  1  Blackatone's 
Com.  418-14. 
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In  order  to  trace  the  history  and  exhibit  the  character  of 
martial  law,  reference  may  be  made  to  several  leading  pre- 
cedents in  English  and  American  history. 

1.  The  Earl  of  Lancaster.  In  the  year  1322,  the  Earl  of 
Lancaster  and  the  Earl  of  Hereford  rebelled  against  the  au- 
thority of  Edward  11.  They  collected  an  army  so  large  that 
Edward  was  compelled  to  raise  forty  thousand  men  to  with- 
stand them.  The  rebellious  earls  posted  their  forces  on  the 
Trent,  and  the  armies  of  the  king  confronted  them.  They 
fought  at  Boroughbridge ;  the  insurgent  forces  were  over- 
thrown ;  Hereford  was  slain  and  Lancaster  taken  in  arms  at 
the  head  of  his  army,  and  amid  the  noise  of  battle  was  tried 
by  a  court-martial,  sentenced  to  death,  and  executed.  When 
Edward  IH  came  into  power,  eight  years  later,  on  a  formal 
petition  presented  to  Parliament  by  Lancaster's  son,  setting 
forth  the  facts,  the  case  was  examined  and  a  law  was  en- 
acted reversing  the  attainder,  and  declaring :  "  1.  That  in 
time  of  peace  no  man  ought  to  be  adjudged  to  death  for 
treason  or  any  other  offence  without  being  arraigned  and 
held  to  answer.  2.  That  regularly  when  the  king's  courts 
are  open  it  is  a  time  of  peace  in  judgment  of  law;  and  3. 
That  no  man  ought  to  be  sentenced  to  death,  by  the  record 
of  the  king,  without  his  legal  trial  per  pares J^* 

So  carefully  was  the  line  drawn  between  civil  and  martial 
law  five  hundred  years  ago. 

2.  Sir  Thomas  Darnell.  He  was  arrested  in  1625  by  order 
of  the  king,  for  refusing  to  pay  a  tax  which  he  regarded  as 
illegal.  He  was  arrested  and  imprisoned.  A  writ  of  habeas 
corpus  was  prayed  for,  but  answer  was  returned  by  the  court 
that  he  had  been  arrested  by  special  order  of  the  king,  and 
that  was  held  to  be  a  sufficient  answer  to  the  petition.  Then 
the  great  cause  came  up  to  be  tried  in  Parliament,  whether 
the  order  of  the  king  was  sufficient  to  override  the  writ  of 
habeas  corpus^  and  after  a  long  and  stormy  debate,  in  which 
the  ablest  minds  in  England  were  engaged,  the  Petition  of 
Right,  of  1628,  received  the  sanction  of  the  king.    In  that 

*  Hale's  Pleas  of  the  Crown,  pp.  499,  600;  Hume,  vol.  1,  p.  169. 
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statute  it  was  decreed  that  the  king  should  never  again  sus- 
pend the  writ  of  habeas  corpus;  that  he  should  never  again 
try  a  subject  by  military  commission;  and  since  that  day  no 
king  of  England  has  presumed  to  usurp  that  high  preroga- 
tive, which  belongs  to  Parliament  alone. 

8.  The  BUI  of  Eights  0/I688.  The  house  of  Stuart  had 
been  expelled  and  William  had  succeeded  to  the  British 
throne.  Great  disturbances  had  arisen  in  the  realm  in  con- 
sequence of  the  change  of  dynasty.  The  king's  person  was 
unsafe  in  London.  He  informed  the  Lords  and  Commons 
of  the  great  dangers  that  threatened  the  kingdom,  and  re- 
minded them  that  he  had  no  right  to  declare  martial  law, 
to  suspend  the  writ  of  habeas  corpus^  or  to  seize  and  ii^iprison 
his  subjects  on  suspicion  of  treason  or  intended  outbreak 
against  the  peace  of  the  realm.  He  laid  the  case  before 
them  and  asked  their  advice  and  assistance.  In  answer, 
Parliament  passed  the  celebrated  habeas  corpus  act.  Since 
that  day,  no  king  of  England  has  dared  to  suspend  the  writ. 
It  is  only  done  by  Parliament. 

4.  Governor  Wall.  In  the  year  1782,  Joseph  Wall,  gov- 
ernor of  the  British  colony  at  Goree,  in  Africa,  had  under 
his  command  about  five  hundred  British  soldiers.  Suspect- 
ing a  mutiny  about  to  break  out  in  the  garrison,  he  assem- 
bled them  on  the  parade-ground,  held  a  hasty  consultation 
with  his  officers,  and  immediately  ordered  Benjamin  Arm- 
strong, a  private,  and  supposed  ringleader,  to  be  seized, 
stripped,  tied  to  the  wheel  of  an  artillery-carriage,  and  with 
a  rope  one  inch  in  diameter,  to  receive  eight  hundred  lashes. 
The  order  was  carried  into  execution,  and  Armstrong  died 
of  his  injuries.  Twenty  years  afterward  Governor  Wall  was 
brought  before  the  most  august  civil  tribunal  of  England 
to  answer  for  the  murder  of  Armstrong.  Sir  Archibald 
McDonald,  Lord  Chief  Baron  of  the  Court  of  Exchequer,. 
Sir  Soulden  Lawrence,  of  the  King's  Bench,  Sir  Giles  Eooke, 
of  the  Common  Pleas,  constituted  the  court.  Wall's  coun- 
sel claimed  that  he  had  the  power  of  life  and  death  in  his 
hands  in  time  of  mutiny ;  that  the  necessity  of  the  case  au- 
thorized him  to  suspend  the  usual  forms  of  law;  that  as  gov- 
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ernor  and  military  coramander-in-chief  of  the  forces  at  Goree, 
he  was  the  «ole  judge  of  the  necessities  of  the  case.  After  a 
patient  hearing  before  that  high  court,  he  was  found  guilty 
of  murder,  was  sentenced  and  executed.* 

I  now  ask  attention  to  precedents  in  our  own  colonial 
history. 

6.  On  the  12th  of  June,  1776,  General  Gage,  the  com- 
mander of  the  British  forces,  declared  martial  law  in  Boston, 
The  battles  of  Concord  and  Lexington  had  been  fought  two 
months  before.  The  colonial  army  was  besieging  the  city 
and  its  British  garrison.  It  was  but  five  days  before  the 
battle  of  Bunker  Hill.  Parliament  had,  in  the  previous 
February,  declared  the  colonies  in  a  atate  of  rebellion.  Yet, 
by  the  common  consent  of  English  jurists,  General  Gage  vio- 
lated the  laws  of  England,  and  laid  himself  liable  to  its  pen- 
alty, when  he  declared  martial  law.  This  position  is  sus- 
tained  in  the  opinion  of  Woodbury,  J.,  in  Luther  v.  Borden.-^ 

6.  On  the  7th  of  November,  1775,  Lord  Dunmore  de- 
clared martial  law  throughout  the  commonwealth  of  Vir- 
ginia. •  This  was  long  after  the  battle  of  Bunker  Hill,  and 
when  war  was  flaming  throughout  the  colonies ;  yet  he  was 
denounced  by  the  Virginia  Assembly  for  having  assumed  a 
power  which  the  king  himself  dared  not  exercise,  as  it  "an- 
nuls the  law  of  the  land,  and  introduces  the  most  execrable 
of  all  systems,  martial  law."  Woodbury,  J., J  declares  the 
Act  of  Lord  Dunmore  unwarranted  by  British  law. 

7.  The  practice  of  our  Revolutionary  fathers  on  this  sub- 
ject is  instructive.  Their  conduct  throughout  the  great 
struggle  for  independence  was  equally  marked  by  respect 
for  civil  law,  and  jealousy  of  martial  law.§  Though  Wash- 
ington was  clothed  with  almost  dictatorial  powers,  he  did 
not  presume  to  override  the  civil  law,  or  disregard  the  orders 
of  the  courts,  except  by  express  authority  of  Congress  or  the 
States.     In  his  file  of  general  orders,  covering  a  period  of 

♦  28  State  Trials,  p.  51 ;  see  also  Hough's  Military  Law,  pp.  687-640. 
t  7  Howard,  p.  65.    See  also  Annual  Register  for  1776,  p.  188. 
X  In  his  dissenting  opinion. 
{  See  argument  of  Mr.  Field.    Supra^  p.  87-8. — Rep. 
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five  years,  there  are  but  four  instances  in  which  civilians 
appear  to  have  been  tried  by  a  military  court,  and  all  these 
trials  were  expressly  authorized  by  resolutions  of  Congress. 
In  the  autumn  of  1777,  the  gloomiest  period  of  the  war,  a 
powerful  hostile  army  landed  at  Chesapeake  Bay,  for  the 
purpose  of  invading  Maryland  and  Pennsylvania.  It  was 
feared  that  the  disloyal  inhabitants  along  his  line  of  march 
would  give  such  aid  and  information  to  the  British  com- 
mander as  to  imperil  the  safety  of  our  cause.  Congress 
resolved  "That  the  executive  authorities  of  Pennsylvania 
and  Maryland  be  requested  to  cause  all  persons  within  their 
respective  States,  notoriously  disaffected,  to  be  forthwith 
apprehended,  disarmed,  and  secured  till  such  time  as  the 
respective  States  think  they  can  be  released  without  injury 
to  the  common  cause."  The  governor  authorized  the  ar- 
rests, and  many  disloyal  citizens  were  taken  into  custody 
by  Washington's  officers,  who  refused  to  answer  the  writ  of 
habeas  corpus  which  a  civil  court  issued  for  the  release  of  the 
prisoners.  Very  soon  afterwards  the  Pennsylvania  legisla- 
ture passed  a  law  indemnifying  the  governor  and  the  mili- 
tary authorities,  and  allowing  a  similar  course  to  be  pursued 
thereafter  on  recommendation  of  Congress  or  the  command- 
ing officer  of  the  army.  But  this  law  gave  authority  only 
to  arrest  and  hold — not  to  try;  and  the  act  was  to  remain  in 
force  only  till  the  end  of  the  next  session  of  the  General 
Assembly.  So  careful  were  our  fathers  to  recognize  the 
supremacy  of  civil  law,  and  to  resist  all  pretensions  of  the 
authority  of  martial  law ! 

8.  Shay^s  Rebellion  in  1787.  That  rebellion,  which  was  be- 
fore the  Constitution  was  adopted,  was  mentioned  by  Ham- 
ilton in  the  Federalist  as  a  proof  that  we  needed  a  strong 
central  government  to  preserve  our  liberties.  During  all 
that  disturbance  there  was  no  declaration  of  martial  law,  and 
the  habeas  ccrpus  was  only  suspended  for  a  limited  time  and 
with  very  careful  restrictions.  Governor  Bowdoin's  order 
to  General  Lincoln,  on  the  19th  of  January,  1787,  was  in 
these  words :  "  Consider  yourself  in  all  your  military  offen- 
sive operations  constantly  as  under  the  direction  of  the  civil 
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officer,  save  where  any  armed  force  shall  appear  to  oppose 
you  marching  to  execute  these  orders." 

9.  I  refer  too  to  a  case  under  the  Constitution,  the  Rebel- 
lion of  1793,  in  Western  Pennsylvania.  President  Wash- 
ington did  not  march  with  his  troops  until  the  judge  of  the 
United  States  District  Court  had  certified  that  the  marshal 
was  unable  to  execute  his  warrants.  Though  the  parties 
were  tried  for  treason,  all  the  arrests  were  made  by  the  au- 
thority of  the  civil  officers.  The  orders  of  the  Secretary  of 
War  stated  that  "the  object  of  the  expedition  was  to  assist 
the  marshal  of  the  district  to  make  prisoners."  Every  move- 
ment was  made  under  the  direction  of  the  civil  authorities. 
So  anxious  was  Washington  on  this  subject  that  he  issued 
orders  declaring  that  "the  army  should  not  consider  them- 
selves as  judges  or  executioners  of  the  laws,  but  only  as  em- 
ployed to  support  the  proper  authorities  in  the  execution  of 
the  laws." 

10.  I  call  the  attention  of  the  court  also  to  the  case  of 
General  Jackson,  in  1815,  at  New  Orleans.  In  1815,  at 
New  Orleans,  General  Jackson  took  upon  himself  the  com- 
mand of  every  person  in  the  city,  suspended  the  functions 
of  all  the  civil  authorities,  and  made  his  own  will  for  a  time 
the  only  rule  of  conduct.  It  was  believed  to  be  absolutely 
necessary.  Judges,  officers  of  the  city  corporation,  and 
members  of  the  State  legislature  insisted  on  it  as  the  only 
way  to  save  the  citizens  and  property  of  the  place  from  the 
unspeakable  outrages  committed  at  Badajos  and  St.  Sebas- 
tian by  the  very  same  troops  then  marching  to  the  attack. 
Jackson  used  the  power  thus  taken  by  him  moderately, 
sparingly,  benignly,  and  only  for  the  purpose  of  preventing 
mutiny  in  his  camp.  A  single  mutineer  was  restrained  by 
a  short  confinement,  and  another  was  sent  four  miles  up  the 
river.  But  after  he  had  saved  the  city,  and  the  danger  was 
all  over,  he  stood  before  the  court  to  be  tried  by  the  law ; 
his  conduct  was  decided  to  be  illegal,  and  he  paid  the  penalty 
without  a  murmur.  The  Supreme  Court  of  Louisiana,  in 
Johnson  v.  Duncan^^  decided  that  everything  done  during  the 

*  See  3  Martin's  Louisiana  Kep.,  O.  S.,  620. 
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siege  in  parsuanee  of  martial  rule,  but  in  conflict  with  the 
law  of  the  land,  was  void  and  of  none  effect,  without  refer- 
ence to  the  circumstances  which  made  it  necessary.  In 
1842,  a  bill  was  introduced  into  Congress  to  reimburse  Gen- 
eral Jackson  for  the  fine.  The  debate  was  able  and  thorough. 
Mr.  Buchanan,  then  a  member  of  Congress,  spoke  in  its 
favor,  and  no  one  will  doubt  his  willingness  to  put  the  con- 
duct of  Jackson  on  the  most  favorable  ground  possible.* 
Yet  he  did  not  attempt  to  justify,  but  only  sought  to  pal- 
liate and  excuse  the  conduct  of  Jackson.  All  the  leading 
members  took  the  same  ground. 

11.  I  may  fortify  my  argument  by  the  authority  of  two 
great  British  jurists,  and  call  attention  to  the  trial  of  the 
Rev.  John  Smith,  missionary  at  Demerara,  in  British  Guiana. 
In  the  year  1823,  a  rebellion  broke  out  in  Demerara,  ex- 
tending over  some  fifty  plantations.  The  governor  of  the 
district  immediately  declared  martial  law.  A  number  of  the 
insurgents  were  killed,  and  the  rebellion  was  crushed.  It 
was  alleged  that  the  Rev.  John  Smith,  a  missionary,  sent 
out  by  the  London  Missionary  Society,  had  been  an  aider 
and  abettor  of  the  rebellion.  A  court-martial  was  appointed, 
and  in  order  to  give  it  the  semblance  of  civil  law,  the  gov- 
ernor-general appointed  the  chief  justice  of  the  district  as 
a  staff  officer,  and  then  detailed  him  as  president  of  the  court 
to  try  the  accused.  All  the  other  members  of  the  court  were 
military  men,  and  he  was  made  a  military  officer  for  the 
special  occasion.  Missionary  Smith  was  tried,  found  guilty, 
and  sentenced  to  be  hung.  The  proceedings  came  to  the 
notice  of  Parliament,  and  were  made  the  subject  of  inquiry 
and  debate.  Smith  died  in  prison  before  the  day  of  execu- 
tion; but  the  trial  gave  rise  to  one  of  the  ablest  debates  of 
the  century,  in  which  the  principles  involved  in  the  cause 
now  before  this  court  were  fully  discussed.  Lord  Brougham 
and  Sir  James  Mackintosh  were  among  the  speakers.  In 
the  course  of  his  speech  Lord  Brougham  said : 

"  No  such  thing  as  martial  law  is  recognized  in  Great  Britain, 
*  Benton's  Abridgment  of  Dcbatesi  vol.  14,  page  628. 
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and  courts  founded  on  proclamations  of  martial  law  are  wholly 
unknown.  Suppose  1  am  ready  to  admit  that,  on  the  pressui'e 
of  a  great  necessity,  such  as  invasion  or  rebellion,  when  there 
is  no  time  for  the  slow  and  cumbrous  proceedings  of  the  civil 
law,  a  proclamation  may  justifiably  be  issued  for  excluding  tho 
ordinary  tribunals,  and  directing  that  offences  should  be  tried 
by  a  military  court,  such  a  proceeding  might  be  justified  by 
necessity,  but  it  could  rest  on  that  alone.  Created  by  neces- 
sity, necessity  must  limit  its  continuance.  It  would  be  the 
worst  of  all  conceivable  grievances,  it  would  be  a  calamity  un- 
speakable, if  the  whole  law  and  constitution  of  England  were 
suspended  one  hour  longer  than  the  most  imperious  necessity 
demanded.  I  know  that  the  proclamation  of  martial  law  ren- 
ders every  man  liable  to  be  treated  as  a  soldier.  But  the  instant 
the  necessity  ceases,  that  instant  the  state  of  soldiership  ought 
to  cease,  and  the  rights,  with  the  relations  of  civil  life,  to  be 
restored." 

Sir  James  Mackintosh  says  :* 

"  The  only  principle  on  which  the  law  of  England  tolerates 
what  is  called  ^  martial  law,'  is  necessity.  Its  introduction  can 
be  justified  only  by  necessity;  its  continuance  requires  precisely 
the  same  justification  of  necessity;  and  if  it  survives  the  neces- 
sity, in  which  alone  it  rests,  for  a  single  minute,  it  becomes  in- 
stantly a  mere  exercise  of  lawless  violence.  When  foreign 
invasion  or  civil  war  renders  it  impossible  for  courts  of  law  to 
sit,  or  to  enforce  the  execution  of  their  judgments,  it  becomes 
necessary  to  find  some  rude  substitute  for  them,  and  to  employ 
for  that  purpose  the  military,  which  is  the  only  remaining  force 
in  the  community." 

The  next  paragraph  lays  down  the  chief  condition  that 
can  justify  martial  law,  and  also  marks  the  boundary  between 
martial  and  civil  law : 

"  While  the  laws  are  silenced  by  the  noise  of  arms,  the  rulers 
of  the  armed  force  must  punish,  as  equitably  as  they  can,  those 
crimes  which  threaten  their  own  safety  and  that  of  society,  but 
no  longer;  every  moment  beyond  is  usurpation.     As  soon  as 

*  Mackintosh's  Miscellaneous  Works,  p.  784,  London  edition,  1851 
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the  laws  can  act,  every  other  mode  of  punishing  supposed 
crimes  is  itself  an  enormous  crime.  If  argument  be  not  enough 
on  this  subject — if,  indeed,  the  mere  statement  be  not  the  evi- 
dence of  its  own  trath — I  appeal  to  the  highest  and  most  vener- 
able authority  known  to  our  law." 

He  proceeds  to  quote  Sir  Matthew  Hale  on  Martial  Law, 
and  cites  the  case  of  the  Earl  of  Lancaster,  to  which  I  have 
already  referred,  and  then  declares : 

"  No  other  doctrine  has  ever  been  maintained  in  this  country 
since  the  solemn  parliamentary  condemnation  of  the  usurpa- 
tions of  Charles  I,  which  he  was  himself  compelled  to  sanction 
in  the  Petition  of  Bight.  In  none  of  the  revolutions  or  rebel- 
liona  which  have  since  occurred  has  martial  law  been  exercised, 
hewever  much,  in  some  of  them,  the  necessity  might  seem  to 
exist.  Even  in  those  most  deplorable  of  all  commotions  which 
tore  Ireland  in  pieces  in  the  last  years  of  the  eighteenth  cen- 
tury, in  the  midst  of  ferocious  revolt  and  cruel  punishment,  at 
the  very  moment  of  legalizing  these  martial  jurisdictions  in 
1799,  the  very  Irish  statute,  which  was  passed  for  that  purpose, 
did  homage  to  the  ancient  and  fundamental  principles  of  the  law 
in  the  very  act  of  departing  from  them.  The  Irish  statute  (39 
George  III,  chap.  3),  after  reciting  '  that  martial  law  had  been 
successfully  exercised  to  the  restoration  of  peace,  so  far  as  to 
permit  the  course  of  the  common  law  partially  to  take  place, 
but  that  the  rebellion  continued  to  rage  in  considerable  parts 
of  the  kingdom,  whereby  it  has  become  necessary  for  Parlia- 
ment to  interpose,*  goes  on  to  enable  the  Lord  Lieutenant  *  to 
punish  rebels  by  courts-martial.'  This  statute  is  the  most  posi- 
tive declaration,  that  where  the  common  law  can  be  exercised 
in  some  parts  of  the  country,  martial  law  cannot  be  established 
in  others,  though  rebellion  actually  prevails  in  those  others, 
without  an  extraordinary  interposition  of  the  supreme  legisla- 
tive authority  itself." 

After  presenting  arguments  to  show  that  a  declaration  of 
martial  law  was  not  necessary,  the  learned  jurist  continues: 

"  For  six  weeks,  then,  before  the  court-martial  was  assembled, 
and  for  twelve  weeks  before  that  court  pronounced  sentence  of 
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death  on  Mr.  Smith,  all  hostility  bad  ceased,  do  necessity  for 
their  existence  can  be  pretended,  and  every  act  which  they  did 
was  an  open  and  deliberate  defiance  of  the  law  of  England. 
Where,  then,  are  we  to  look  for  any  color  of  law  in  these  pro- 
ceedings? Do  tbey  derive  it  from  the  Dutch  law?  I  have 
diKgently  examined  the  Eoman  law,  which  is  the  foundation 
of  that  system,  and  the  writings  of  those  most  eminent  jurists 
who  have  contributed  so  much  to  the  reputation  of  Holland.  I 
can  find  in  them  no  trace  of  any  such  principle  as  martial  law. 
Military  law,  indeed,  is  clearly  defined;  and  provision  is  made 
for  the  punishment,  by  military  judges,  of  the  purely  military 
offences  of  soldiers.  But  to  any  power  of  extending  military 
jurisdiction  over  those  who  are  not  soldiers,  there  is  not  an 
allusion." 

Many  more  such  precedents  as  I  have  already  cited  might 
be  added  to  the  list;  but  it  is  unnecessary.  They  all  teach 
the  same  lesson.  They  enable  us  to  trace,  from  its  far-off 
source,  the  progress  and  development  of  Anglo-Saxon  lib- 
erty; its  conflicts  with  irresponsible  power;  its  victories, 
dearly  bought,  but  always  won — victories  which  have 
crowned  with  immortal  honors  the  institutions  of  England, 
and  left  their  indelible  impress  upon  the  Anglo-Saxon  mind. 
These  principles  our  fathers  brought  with  them  to  the  New 
World,  and  guarded  with  vigilance  and  devotion.  During 
the  late  Rebellion,  the  Republic  did  not  forget  them.  So 
completely  have  they  been  impressed  on  the  minds  of  Amer- 
ican lawyers,  so  thoroughly  ingrained  into  the  fibre  of  Amer- 
ican character,  that  notwithstanding  the  citizens  of  eleven 
States  went  off  into  rebellion,  broke  their  oaths  of  allegiance 
to  the  Constitution,  and  levied  war  against  their  country,  yet 
with  all  their  crimes  upon  them,  there  was  still  in  the  minds 
of  those  men,  during  all  the  struggle,  so  deep  an  impression 
on  this  great  subject,  that,  even  during  their  rebellion,  the 
courts  of  the  Southern  States  adjudicated  causes,  like  the 
one  now  before  you,  in  favor  of  the  civil  law,  and  against 
courts-martial  established  under  military  authority  for  the 
trial  of  citizens.  In  Texas,  Mississippi,  Virginia,  and  other 
insurgent  States,  by  the  order  of  the  rebel  President,  the 
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writ  of  habeas  corpus  was  supended,  martial  law  was  declared, 
and  provost  marshals  were  appointed  to  administer  military 
authority.  But  when  civilians,  arrested  by  military  author- 
ity, petitioned  for  release  by  writ  of  habeas  corpus^  in  every 
case,  save  one,  the  writ  was  granted,  and  it  was  decided  that 
there  could  be  no  suspension  of  the  writ  or  declaration  of 
martial  law  by  the  executive,  or  by  any  other  than  the  su- 
preme legislative  authority. 

The  military  commission,  under  our  government,  is  of 
recent  origin.  It  was  instituted,  as  has  been  frequently 
said,  by  General  Scott,  in  Mexico,  to  enable  him,  in  the 
absence  of  any  civil  authority,  to  punish  Mexican  and 
American  citizens  for  offences  not  provided  for  in  the  rules 
and  articles  of  war.  The  purpose  and  character  of  a  military 
commission  may  be  seen  from  his  celebrated  order.  No.  20, 
published  at  Tampico.  It  was  no  tribunal  with  authority  to 
punish,  but  merely  a  committee  appointed  to  examine  an 
offender,  and  advise  the  commanding  general  what  punish- 
ment to  inflict.  It  is  a  rude  substitute  for  a  court  of  justice, 
in  the  absence  of  civil,  law.  Even  our  own  military  author- 
ities, who  have  given  so  much  prominence  to  these  commis- 
sions, do  not  claim  for  them  the  character  of  tribunals  estab- 
lished by  law.  In  his  "  Digest  of  Opinions"  for  1866,*  the 
Judge  Advocate  General  says: 

"Militaiy  commissions  have  grown  out  of  the  necessities  of 
the  service,  but  their  powers  have  not  been  defined  nor  their 
mode  of  proceeding  regulated  by  any  statute  law." 

Again: 

"  In  a  military  department  the  military  commission  is  a  sub- 
stitute for  the  ordinary  State  or  United  States  Court,  when  the 
latter  is  closed  by  the  exigencies  of  war  or  is  without  the  juris- 
diction of  the  offence  committed." 

The  plea  set  up  by  the  Attorney-General  for  this  military 
tribunal  is  that  of  the  necessity  of  this  case.    But  there  was 

*  Pages  181, 138. 
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in  fact  no  necessity.  From  the  beginning  of  the  Eehellion  to 
its  close,  Congress,  by  its  legislation,  kept  pace  with  the  ne- 
cessities of  the  nation.  In  sixteen  carefully  considered  laws, 
the  national  legislature  undertook  to  provide  for  every  con- 
tingency, and  arm  the  executive  at  every  point  with  the 
solemn  sanction  of  law.  ,  Observe  how  the  case  of  the  pe- 
titioner was  covered  by  the  |)rovi8ion8  of  law. 

The  first  charge  against  him  was  "  conspiracy  against  the 
government  of  the  United  States."  In  the  act  approved 
July  31st,  1861,  that  crime  was  defined,  and  placed  within  the 
jurisdiction  of  the  District  and  Circuit  Courts  of  the  United 
States. 

Charge  2.  "Affording  aid  and  comfort  to  the  rebels  against 
the  authority  of  the  United  States."  In  the  act  approved 
July  17th,  1862,  this  crime  is  set  forth  in  the  very  words  of  the 
charge,  and  it  is  provided  that "  on  conviction  before  any 
court  of  the  United  States,  having  jurisdiction  thereof,  the 
offender  shall  be  punished  by  a  fine  not  exceeding  ten  thou- 
sand dollars,  and  by  imprisonment  not  less  than  six  months, 
nor  exceeding  five  years." 

Charge  3.  "  Inciting  insurrection."  In  Brightly's  Digest,* 
there  is  compiled  from  ten  separate  acts,  a  chapter  of  sixty- 
four  sections  on  insurrection,  setting  forth  in  the  fullest 
manner  possible,  every  mode  by  which  citizens  may  aid  in 
insurrection,  and  providing  for  their  trial  and  punishment 
by  the  regularly  ordained  courts  of  the  United  States. 

Charge  4.  "Disloyal  practices."  The  meaning  of  this 
charge  can  only  be  found  in  the  specifications  under  it,  which 
consists  in  discouraging  enlistments  and  making  prepara- 
tions to  resist  a  draft  designed  to  increase  the  army  of  the 
United  States.  These  oflfences  are  fully  defined  in  the  thirty- 
third  section  of  the  act  of  March  3d,  1863,  "  for  enrolling 
and  calling  out  the  national  forces,"  and  in  the  twelfth  sec- 
tion of  the  act  of  February  24th,  1864,  amendatory  thereof. 
The  provost  marshal  is  authorized  to  arrest  such  offenders, 
but  he  must  deliver  them  over  for  trial  to  the  civil  authori- 

*  Vol.  2,  pp.  191-202. 
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ties.  Their  trial  and  punishment  are  expressly  placed  in  the 
jurisdiction  of  the  District  and  Circuit  Courts  of  the  United 
States. 

Charffe  5.  "Violation  of  the  laws  of  war;"  which,  accord- 
ing to  the  specifications,  consisted  of  an  attempt,  through  a 
secret  organization,  to  give  aid  and  comfort  to  rebels.  This 
crime  is  amply  provided  for  in  the  laws  referred  to  in  rela- 
tion to  the  second  charge. 

But  Congress  did  far  more  than  to  provide  for  a  case  like 
this.  Throughout  the  eleven  rebellious  States,  it  clothed 
the  military  department  with  supreme  power  and  authority. 
State  constitutions  and  laws,  the  decrees  and  edicts  of  courts, 
were  all  superseded  by  the  laws  of  war.  Even  in  States  not 
in  rebellion,  but  where  treason  had  a  foothold,  and  hostile 
collisions  were  likely  to  occur,  Congress  authorized  the  sus- 
pension of  the  writ  of  habeas  corpus^  and  directed  the  army 
to  keep  the  peace.  But  Congress  went  further  still,  and 
authorized  the  President,  during  the  Rebellion,  whenever, 
in  his  judgment,  the  public  safety  should  require  it,  to  sus- 
pend the  privilege  of  the  writ  in  any  State  or  Territory  of 
the  United  States,  and  order  the  arrest  of  any  persons  whom 
he  might  believe  dangerous  to  the  safety  of  the  Republic, 
and  hold  them  till  the  civil  authorities  could  examine  into 
the  nature  of  their  crimes.  But  this  act  of  March  3d,  1863, 
gave  no  authority  to  try  the  person  by  any  military  tribunal, 
and  it  commanded  judges  of  the  Circuit  and  District  Courts 
of  the  United  States,  whenever  the  grand  jury  had  adjourned 
its  sessions,  and  found  no  indictment  against  such  persons, 
to  order  their  immediate  discharge  from  arrest  All  these 
capacious  powers  were  conferred  upon  the  military  depart- 
ment, but  there  is  no  law  on  the  statute  book,  in  which  the 
tribunal  that  tried  the  petitioner  can  find  the  least  recogni- 
tion. 

What  have  our  Representatives  in  Congress  thought  on 
this  subject? 

Near  the  close  of  the  Thirty-Eighth  Congress,  when  the 
miscellaneous  appropriation  bill,  which  authorized  the  dis- 
bursement of  several  millions  of  dollars  for  the  civil  expendi- 
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tures  of  the  government,  was  under  discussion,  the  House  of 
Representatives,  having  observed  with  alarm  the  growing 
tendency  to  break  down  the  barriers  of  law,  and  desiring  to 
protect  the  rights  of  citizens  as  well  as  to  preserve  the  Union, 
added  to  the  appropriation  bill  the  following  section : 

"  And  be  it  further  enacted.  That  no  person  shall  be  tried  by 
court-martial  or  military  commission  in  any  State  or  Territory 
where  the  courts  of  the  United  States  are  open,  except  persons 
actually  mustered  or  commissioned  or  appointed  in  the  military 
or  naval  service  of  the  United  States,  or  rebel  enemies  charged 
with  being  spies." 

It  was  debated  at  length  in  the  Senate,  and  almost  every 
Senator  acknowledged  its  justice,  yet,  as  the  nation  was  then 
in  the  very  midst  of  the  war,  it  was  feared  that  the  Execu- 
tive might  thereby  be  crippled,  and  the  section  was  stricken 
out.  The  bill  came  back  to  the  House;  conferences  were 
held  upon  it,  and  finally,  in  the  last  hour  of  the  session,  the 
House  deliberately  determined  that,  important  as  the  bill 
was  to  the  interests  of  the  country,  they  preferred  it  should 
not  become  a  law  if  that  section  were  stricken  out. 

The  bill  failed;  and  the  record  of  its  failure  is  an  emphatic 
declaration  that  the  House  of  Representatives  have  never 
consented  to  the  establishment  of  any  tribunals  except  those 
authorized  by  the  Constitution  of  the  United  States  and  the 
laws  of  Congress. 

A  point  is  suggested  by  the  opposing  counsel,  that  if  the 
militaiy  tribunal  had  no  jurisdiction,  the  petitioners  may  be 
held  as  prisoner  captured  in  war,  and  handed  over  by  the 
military  to  the  civil  authorities,  to  be  tried  for  their  crimes 
under  the  acts  of  Congress  and  before  the  courts  of  the 
United  States.  The  answer  to  this  is  that  the  petitioners 
were  never  enlisted,  commissioned,  or  mustered  into  the 
service  of  the  Confederacy;  nor  had  they  been  within  the 
rebel  lines,  or  within  any  theatre  of  active  military  opera- 
tions; nor  had  they  been  in  any  way  recognized  by  the  rebel 
authorities  as  in  their  service.  They  could  not  have  been 
exchanged  as  prisoners  of  war ;  nor,  if  all  the  charges  against 
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them  were  true,  could  they  be  brought  under  the  legal  defi- 
nition of  spies.  The  suggestion  that  they  should  be  handed 
over  to  the  civil  authorities  for  trial  is  precisely  what  they 
petitioned  for,  and  what,  according  to  the  laws  of  Congress, 
should  have  been  done. 

Mr.  Blacky  on  the  same  side : 

Had  the  commissioners  jurisdiction  ?  Were  they  invested 
with  legal  authority  to  try  the  petitioner  and  put  him  to 
death  for  the  offence  of  which  he  was  accused  ?  This  is  the 
main  question  in  the  controversy,  and  the  main  one  upon 
which  the  court  divided.  We  answer,  that  they  were  not ; 
and,  therefore,  that  the  whole  proceeding  from  beginning  to 
end  was  null  and  void. 

On  the  other  hand,  it  is  necessary  for  those  who  oppose 
us  to  assert,  and  they  do  assert,  that  the  commissioners  had 
complete  legal  jurisdiction  both  of  the  subject-matter  and  of 
the  party,  so  that  their  judgment  upon  the  law  and  the  facts 
is  absolutely  conclusive  and  binding,  not  subject  to  correc- 
tion nor  open  to  inquiry  in  any  court  whatever.  Of  these 
two  opposite  views,  the  court  must  adopt  one  or  the  other. 
There  is  no  middle  ground  on  which  to  stand. 

The  men  whose  acts  we  complain  of  erected  themselves, 
it  will  be  remembered,  into  a  tribunal  for  the  trial  and  pun- 
ishment of  citizens  who  were  connected  in  no  way  what- 
ever with  the  army  or  navy.  And  this  they  did  In  the  midst 
of  a  community  whose  social  and  legal  organization  had 
never  been  disturbed  by  any  war  or  insurrection,  where  the 
courts  were  wide  open,  where  judicial  process  was  executed 
every  day  without  interruption,  and  where  all  the  civil  au- 
thorities, both  state  and  national,  were  in  the  full  exercise 
of  their  functions. 

It  is  unimportant  whether  the  petitioner  was  intended  to 
be  charged  with  treason  or  conspiracy,  or  with  some  offence 
of  which  the  law  takes  no  notice.  Either  or  any  way,  the 
men  who  undertook  to  try  him  had  no  jurisdiction  of  the 
subject-matter. 

Nor  had  they  jurisdiction  of  the  party.    The  case,  not 
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having  been  one  of  impeachment,  or  a  case  arising  in  the 
land  or  naval  forces,  is  either  nothing  at  all  or  else  it  is  a 
simple  crime  against  the  United  States,  committed  by  private 
individuals  not  in  the  public  service,  civil  or  military.  Per- 
sons standing  in  that  relation  to  the  government  are  answer- 
able for  the  offences  which  they  may  commit  only  to  the 
civil  courts  of  the  country.  So  says  the  Constitution,  as  we 
read  it;  and  the  act  of  Congress  of  March  8d,  1863,  which 
was  passed  with  reference  to  persons  in  the  exact  situation 
of  this  man,  declares  that  they  shall  be  delivered  up  for  trial 
to  the  proper  civil  authorities. 

There  being  no  jurisdiction  of  the  subject-matter  or  of  the 
party,  you  are  bound  to  relieve  the  petitioner.  It  is  as  much 
the  duty  of  a  judge  to  protect  the  innocent  as  it  is  to  punish 
the  guilty. 

We  submit  that  a  person  not  in  the  military  or  naval  ser- 
vice cannot  be  punished  at  all  until  he  has  had  a  fair,  open, 
public  trial  before  an  impartial  jury,  in  an  ordained  and  es- 
tablished court,  to  which  the  jurisdiction  has  been  given  by 
law  to  try  him  for  that  specific  offence. 

Our  proposition  ought  to  be  received  as  true  without  any 
argument  to  support  it;  because,  if  that,  or  something  pre- 
cisely equivalent  to  it,  be  not  a  part  of  our  law,  then  the 
country  is  not  a  free  country.  Nevertheless,  we  take  upon 
ourselves  the  burden  of  showing  affirmatively  not  only  that 
it  is  true,  but  that  it  is  immovably  fixed  in  the  very  frame- 
work of  the  government,  so  that  it  is  impossible  to  detach 
it  without  destroying  the  whole  political  structure  under 
which  we  live. 

In  the  first  place,  the  self-evident  truth  will  not  be  denied 
that  the  trial  and  punishment  of  an  offender  against  the  gov- 
ernment is  the  exercise  of  judicial  authority.  That  is  a  kind 
of  authority  which  would  be  lost  by  being  diffused  among 
the  masses  of  the  people.  A  judge  would  be  no  judge  if 
everybody  else  were  a  judge  as  well  as  he.  Therefore,  in 
every  society,  however  rude  or  however  perfect  its  organiza- 
tion, the  judicial  authority  is  always  committed  to  the  hands 
of  particular  persons,  who  are  trusted  to  use  it  wisely  and 
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well ;  and  their  authority  is  exclusive ;  they  cannot  share  it 
with  others  to  whom  it  has  not  been  committed.  Where, 
then,  is  the  judicial  power  in  this  country  ?  Who  are  the  de- 
positaries of  it  here  ?  The  Federal  Constitution  answers  that 
question  in  very  plain  words,  by  declaring  that  "  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  Congress  may  from  time 
to  time  ordain  and  establish."  Congress  has^  from  time  to 
time,  ordained  and  established  certain  inferior  courts ;  and, 
in  them,  together  with  the  one  Supreme  Court  to  which 
they  are  subordinate,  is  vested  all  the  judicial  power,  prop- 
erly so  called,  which  the  United  States  can  lawfully  exercise. 
At  the  time  the  General  Government  was  created,  the  States 
and  the  people  bestowed  upon  that  government  a  certain 
portion  of  the  judicial  power  which  otherwise  would  have 
remained  in  their  own  hands,  but  they  gave  it  on  a  solemn 
trust,  and  coupled  the  grant  of  it  with  this  express  condition, 
that  it  should  never  be  used  in  any  way  but  one ;  that  is,  by 
means  of  ordained  and  established  courts.  Any  person, 
therefore,  who  undertakes  to  exercise  judicial  power  in  any 
other  way,  not  only  violates  the  law  of  the  land,  but  he  tram- 
ples upon  the  most  important  part  of  that  Constitution  which 
holds  these  States  together. 

We  all  know  that  it  was  the  intention  of  the  men  who 
founded  this  Republic  to  put  the  life,  liberty,  and  property 
of  every  person  in  it  under  the  protection  of  a  regular  and 
permanent  judiciary,  separate,  apart,  distinct,  from  all  other 
branches  of  the  government,  whose  sole  and  exclusive  busi- 
ness it  should  be  to  distribute  justice  among  the  people  ac- 
cording to  the  wants  and  needs  of  each  individual.  It  was 
to  consist  of  courts,  always  open  to  the  complaint  of  the  in- 
jured, and  always  ready  to  hear  criminal  accusations  when 
founded  upon  probable  cause ;  surrounded  with  all  the  ma- 
chinery necessary  for  the  investigation  of  truth,  and  clothed 
with  sufficient  power  to  carry  their  decrees  into  execution. 
In  these  courts  it  was  expected  that  judges  would  sit  who 
would  be  upright,  honest,  and  sober  men,  learned  in  the 
laws  of  their  country,  and  lovers  of  justice  from  the  habitual 
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practice  of  that  virtue ;  independent,  because  their  salaries 
could  not  be  reduced,  and  free  from  party  passion,  because 
their  tenure  of  office  was  for  life.  Although  this  would 
place  them  above  the  clamors  of  the  mere  mob  and  beyond 
the  reach  of  executive  influence,  it  was  not  intended  that 
they  should  be  wholly  irresponsible.  For  any  wilful  or  cor- 
rupt violation  of  their  duty,  they  are  liable  to  be  impeached; 
and  they  cannot  escape  the  control  of  an  enlightened  public 
opinion,  for  they  must  sit  with  open  doors,  listen  to  full  dis- 
cussion, and  give  satisfactory  reasons  for  the  judgments  they 
pronounce.  In  ordinary  tranquil  times  the  citizen  might 
feel  himself  safe  under  a  judicial  system  so  organized. 

But  our  wise  forefathers  knew  that  tranquillity  was  not  to 
be  always  anticipated  in  a  republic;  the  spirit  of  a  free  peo- 
ple is  often  turbulent.  They  expected  that  etrife  would  rise 
between  classes  and  sections,  and  even  civil  war  might  come, 
and  they  supposed,  that  in  such  times,  judges  themselves 
might  not  be  safely  trusted  in  criminal  cases — especially  in 
prosecutions  for  political  offences,  where  the  whole  power 
of  the  executive  is  arrayed  against  the  accused  party.  All 
history  proves  that  public  officers  of  any  government  when 
they  are  engaged  in  a  severe  struggle  to  retain  their  places, 
become  bitter  and  ferocious,  and  hate  those  who  oppose 
them,  even  in  the  most  legitimate  way,  with  a  rancor  which 
they  never  exhibit  towards  actual  crime.  This  kind  of  ma- 
lignity vents  itself  in  prosecutions  for  political  offences,  se- 
dition, conspiracy,  libel,  and  treason,  and  the  charges  are 
generally  founded  upon  the  information  of  spies  and  dela- 
tors, who  make  merchandise  of  their  oaths,  and  trade  in  the 
blood  of  their  fellow  men.  During  the  civil  commotions  in 
England,  which  lasted  from  the  beginning  of  the  reign  of 
Charles  I  to  the  Revolution  of  1688,  the  best  men,  and  the 
purest  patriots  that  ever  lived,  fell  by  the  hand  of  the  public 
executioner.  Judges  were  made  the  instruments  for  inflict- 
ing the  most  merciless  sentences  on  men,  the  latchet  of 
whose  shoes  the  ministers  that  prosecuted  them  were  not 
worthy  to  stoop  down  and  unloose.  Nothing  has  occurred, 
indeed,  in  the  history  of  this  country  to  justify  the  doubt  of 
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judicial  integrity  which  our  forefathers  seem  to  have  felt. 
On  the  contrary,  the  highest  compliment  that  has  ever  been 
paid  to  the  American  bench,  is  embodied  in  this  simple  fact, 
that  if  the  executive  officers  of  this  government  have  ever 
desired  to  take  away  the  life  or  the  liberty  of  a  citizen  con- 
trary to  law,  they  have  not  come  into  the  courts  to  get  it 
done,  they  have  gone  outside  of  the  courts,  and  stepped  over 
the  Constitution,  and  created  their  own  tribunals.  But  the 
framers  of  the  Constitution  could  act  only  upon  the  experi- 
ence of  that  country  whose  history  they  knew  most  about, 
and  there  they  saw  the  ferocity  of  Jeffreys  and  Scroggs,  the 
timidity  of  Guilford,  and  the  venality  of  such  men  as  Saun- 
ders and  Wright.  It  seems  necessary,  therefore,  not  only  to 
make  the  judiciary  as  perfect  as  possible,  but  to  give  the 
citizen  yet  another  shield  against  his  government.  To  that 
end  they  could  think  of  no  better  provision  than  a  public 
trial  before  an  impartial  jury. 

We  do  not  assert  that  the  jury  trial  is  an  infallible  mode 
of  ascertaining  truth.  Like  everything  human,  it  has  its 
imperfections.  We  only  say  that  it  is  the  best  protection 
for  innocence  and  the  surest  mode  of  punishing  guilt  that 
has  yet  been  discovered.  It  has  borne  the  test  of  a  longer 
experience,  and  borne  it  better  than  any  other  legal  institu- 
tion that  ever  existed  among  men.  England  owes  more  of 
her  freedom,  her  grandeur,  and  her  prosperity  to  that,  than 
to  all  other  causes  put  together.  It  has  had  the  approbation 
not  only  of  those  who  lived  under  it,  but  of  great  thinkers 
who  looked  at  it  calmly  from  a  distance,  and  judged  it  im- 
partially:  Montesqtiieu  and  DeTocqueville  speak  of  it  with 
an  admiration  as  rapturous  as  Coke  and  Blackstone.  Within 
the  present  century,  the  most  enlightened  states  of  conti- 
nental  Europe  have  transplanted  it  into  their  countries ;  and 
no  people  ever  adopted  it  once  and  were  afterwards  willing 
to  part  with  it.  It  was  only  in  1880  that  an  interference 
with  it  in  Belgium  provoked  a  successful  insurrection  which 
permanently  divided  one  kingdom  into  two.  In  the  same 
year,  the  Revolution  of  the  Barricades  gave  the  right  of  trial 
by  jury  to  every  Frenchman. 

VOL.  IV.  6 
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Those  colonists  of  this  country  who  came  from  the  British 
Islands  brought  this  institution  with  them,  and  they  re- 
garded it  as  the  most  precious  part  of  their  inheritance. 
The  immigrants  from  other  places  where  trial  by  jury  did 
not  exist  became  equally  attached  to  it  ^  soon  as  they  un- 
derstood what  it  was.  There  was  no  subject  upon  which  all 
the  inhabitants  of  the  country  were  more  perfectly  unani- 
mous than  they  were  in  their  determination  to  maintain  this 
great  right  unimpaired.  An  attempt  was  made  to  set  it 
aside  and  substitute  military  trials  in  its  place,  by  Lord  Dun- 
more,  in  Virginia,  and  General  Gage,  in  Massachusetts,  ac- 
companied with  the  excuse  which  has  been  repeated  so  often 
in  late  days,  namely,  that  rebellion  had  made  it  necessary; 
but  it  excited  intense  popular  anger,  and  every  colony,  from 
New  Hampshire  to  Georgia,  made  common  cause  with  the 
two  whose  rights  had  been  especially  invaded.  Subsequently 
the  Continental  Congress  thundered  it  into  the  ear  of  the 
world,  as  an  unendurable  outrage,  sufficient  to  justify  uni- 
versal insurrection  against  the  authority  of  the  government 
which  had  allowed  it  to  be  done. 

If  the  men  who  fought  out  our  Revolutionary  contest,  when 
they  came  to  frame  a  government  for  themselves  and  their 
posterity,  had  failed  to  insert  a  provision  making  the  trial 
by  jury  perpetual  and  universal,  they  would  have  proved 
themselves  recreant  to  the  principles  of  that  liberty  of  which 
they  professed  to  be  the  special  champions.  But  they  were 
guilty  of  no  such  thing.  They  not  only  took  care  of  the 
trial  by  jury,  but  they  regulated  every  step  to  be  taken  in  a 
criminal  trial.  They  knew  very  well  that  no  people  could 
be  free  under  a  government  which  had  the  power  to  punish 
without  restraint.  Hamilton  expressed,  in  the  Federalist, 
the  universal  senfiment  of  his  time,  when  he  said,  that  the 
arbitrary  power  of  conviction  and  punishment  for  pretended 
offences,  had  been  the  great  engine  of  despotism  in  all  ages 
and  all  countries.  The  existence  of  such  a  power  is  incom- 
patible with  freedom. 

But  our  fathers  were  not  absurd  enough  to  put  unlimited 
power  in  the  hands  of  the  ruler  and  take  away  the  protec- 
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tion  of  law  from  the  rights  of  individuals.  It  was  not  thus 
that  they  meant  "  to  secure  the  blessings  of  liberty  to  them- 
selves and  their  posterity.^'  They  determined  that  not  one 
drop  of  the  blood  which  had  been  shed  on  the  other  side  of 
the  Atlantic,  during  seven  centuries  of  contest  with  arbi- 
trary power,  should  sink  into  the  ground;  but  the  fruits  of 
every  popular  victory  should  be  garnered  up  in  this  new 
government.  Of  all  the  great  rights  already  won  they  threw 
not  an  atom  away.  They  went  over  Magna  Charia^  the  Pe- 
titUm  of  Righty  the  Bill  of  Rights^  and  the  rules  of  the  common 
law  J  and  whatever  was  found  there  to  favor  individual  lib- 
erty they  carefully  inserted  in  their  own  system,  improved 
by  clearer  expression,  strengthened  by  heavier  sanctions, 
and  extended  by  a  more  universal  application.  They  put 
all  those  provisions  into  the  organic  law,  so  that  neither 
tyranny  in  the  executive,  nor  party  rage  in  the  legislature, 
could  change  them  without  destroying  the  government 
itself. 

Look  at  the  particulars  and  see  how  carefully  everything 
connected  with  the  administration  of  punitive  justice  is 
guarded. 

1.  No  ex  post  facto  law  shall  be  passed.  No  man  shall  be 
answerable  criminally  for  any  act  which  was  not  defined  and 
made  punishable  as  a  crime  by  some  law  in  force  at  the  time 
when  the  act  was  done. 

2.  For  an  act  which  is  criminal  he  cannot  be  arrested 
without  a  judicial  warrant  founded  on  proof  of  probable 
cause.  He  shall  not  be  kidnapped  and  shut  up  on  the  mere 
report  of  some  base  spy  who  gathers  the  materials  of  a  false 
accusation  by  crawling  into  his  house  and  listeiling  at  the 
keyhole  of  his  chamber  door. 

8.  He  shall  not  be  compelled  to  testify  against  himself. 
He  may  be  examined  before  he  is  committed,  and  tell  his 
own  story  if  he  pleases;  but  the  rack  shall  be  put  out  of  sight, 
and  even  his  conscience  shall  not  be  tortured;  nor  shall  his 
unpublished  papers  be  used  against  him,  as  was  done  most 
wrongfully  in  the  case  of  Algernon  Sydney. 

4.  He  shall  be  entitled  to  a  speedy  trial;  not  kept  in  prison 
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for  an  indefinite  time  without  the  opportunity  of  vindicating 
his  innocence. 

6.  He  shall  be  informed  of  the  accusation,  its  nature,  and 
grounds.  The  public  accuser  must  put  the  charge  into  the 
form  of  a  legal  indictment,  so  that  the  party  can  meet  it  full 
in  the  face. 

6.  Even  to  the  indictment  he  need  not  answer  unless  a 
grand  jury,  after  hearing  the  evidence,  shall  say  upon  their 
oaths  that  they  believe  it  to  be  true. 

7.  Then  comes  the  trial,  and  it  must  be  before  a  regular 
court,  of  competent  jurisdiction,  ordained  and  established 
for  the  State  and  district  in  which  the  crime  was  committed; 
and  this  shall  not  be  evaded  by  a  legislative  change  in  the 
district  after  the  crime  is  alleged  to  be  done. 

8.  His  guilt  or  innocence  shall  be  determined  by  an  im- 
partial jury.  These  English  words  are  to  be  understood  in 
their  English  sense,  and  they  mean  that  the  jurors  shall  be 
fairly  selected  by  a  sworn  officer  from  among  the  peers  of 
the  party,  residing  within  the  local  jurisdiction  of  the  court. 
Wheti  they  are  called  into  the  box  he  can  purge  the  panel 
of  all  dishonesty,  prejudice,  personal  enmity,  and  ignorance, 
by  a  certain  number  of  peremptory  challenges,  and  as  many 
more  challenges  as  he  can  sustain  by  showing  reasonable 
cause. 

9.  The  trial  shall  be  public  and  open,  that  no  underhand 
advantage  may  be  taken.  The  party  shall  be  confronted 
with  the  witnesses  against  him,  have  compulsory  process  for 
his  own  witnesses,  and  be  entitled  to  the  assistance  of  coun- 
sel  in  his  defence. 

10.  After  the  evidence  is  heard  and  discussed,  unless  the 
jury  shall,  upon  their  oaths,  unanimously  agree  to  surrender 
him  up  into  the  hands  of  the  court  as  a  guilty  man,  not  a 
hair  of  his  head  can  be  touched  by  way  of  punishment. 

11.  After  a  verdict  of  guilty  he  is  still  protected.  No 
cruel  or  unusual  punishment  shall  be  inflicted,  nor  any  pun- 
ishment at  all,  except  what  is  annexed  by  the  law  to  his  of- 
fence. It  cannot  be  doubted  for  a  moment  that  if  a  person 
convicted  of  an  offence  not  capital  were  to  be  hung  on  the 
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order  of  a  judge,  such  judge  would  be  guilty  of  murder  as 
plainly  as  if  he  should  come  down  from  the  bench,  turn  up 
the  sleeves  of  his  gown,  and  let  out  the  prisoner's  blood 
with  his  own  hand. 

12.  After  all  is  over,  the  law  continues  to  spread  its  guar- 
dianship around  him.  Whether  he  is  acquitted  or  con- 
demned he  shall  never  again  be  molested  for  that  offence. 
15'o  man  shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the 
same  cause. 

These  rules  apply  to  all  criminal  prosecutions.  But  in 
addition  to  t-hese,  certain  special  regulations  were  required 
for  treason^ — the  one  great  political  charge  under  which  more 
innocent  men  have  fallen  than  any  other.  A  tyrannical  gov- 
ernment calls  everybody  a  traitor  who  shows  the  least  un- 
willingness to  be  a  slave.  In  the  absence  of  a  constitutional 
provision  it  was  justly  feared  that  statutes  might  be  passed 
which  would  put  the  lives  of  the  most  patriotic  citizens  at 
the  mercy  of  minions  that  skulk  about  under  the  pay  of  an 
executive.  Therefore  a  definition  of  treason  was  given  in 
the  fundamental  law,  and  the  legislative  auAority  could  not 
enlarge  it  to  serve  the  purpose  of  partisan  malice.  The  na- 
ture and  amount  of  evidence  required  to  prove  the  crime 
was  also  prescribed,  so  that  prejudice  and  enmity  might  have 
no  share  in  the  conviction.  And  lastly,  the  punishment  was 
so  limited  that  the  property  of  the  party  could  not  be  con- 
fiscated and  used  to  reward  the  agents  of  his  prosecutors,  or 
strip  his  family  of  their  subsistence. 

If  these  provisions  exist  in  full  force,  unchangeable  and 
irrepealable,  then  we  are  not  hereditary  bondsmen.  Every 
citizen  may  safely  pursue  his  lawful  calling  in  the  open  day; 
and  at  night,  if  he  is  conscious  of  innocence,  he  may  lie 
down  in  security,  and  sleep  the  sound  sleep  of  a  freeman. 

They  are  in  force,  and  they  will  remain  in  force.  We  have 
not  surrendered  them,  and  we  never  will.  The  great  race 
to  which  we  belong  has  not  degenerated. 

But  how  am  I  to  prove  the  existence  of  these  rights  ?  I 
do  not  propose  to  do  it  by  a  long  chain  of  legal  argumenta- 
tion, nor  by  the  production  of  numerous  books  with  the 
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leaves  turned  down  and  the  pages  marked.  If  it  depended 
upon  judicial  precedents,  I  think  I  could  produce  as  many 
as  might  be  necessary.  If  I  claimed  this  freedom,  under 
any  kind  of  prescription,  I  could  prove  a  good  long  posses- 
sion in  ourselves  and  those  under  whom  we  claim  it  I 
might  begin  with  Tacitus,  and  show  how  the  contest  arose 
in  the  forests  of  Germany  more  than  two  thousand  years 
ago;  how  the  rough  virtues  and  sound  common  sense  of  that 
people  established  the  right  of  trial  by  jury,  and  thus  started 
on  a  career  which  has  made  their  posterity  the  foremost  race 
that  ever  lived  in  all  the  tide  of  time.  The  Saxons  carried 
it  to  England,  and  were  ever  ready  to  defend  it  with  their 
blood.  It  was  crushed  out  by  the  Danish  invasion ;  and  all 
that  they  suffered  of  tyranny  and  oppression,  during  the 
period  of  their  subjugation,  resulted  from  the  want  of  trial 
by  jury.  If  that  had  been  conceded  to  them,  the  reaction 
would  not  have  taken  place  which  drove  back  the  Danes  to 
their  frozen  homes  in  the  North.  But  those  ruifian  sea- 
kings  could  not  understand  that,  and  the  reaction  came. 
Alfred,  the  greatest  of  revolutionary  heroes  and  the  wisest 
monarch  that  ever  sat  on  a  throne,  made  the  first  use  of  his 
power,  after  the  Saxons  restored  it,  to  re-establish  their 
ancient  laws.  He  had  promised  them  that  he  would,  and 
he  was  true  to  them  because  they  had  been  true  to  him. 
But  it  was  not  easily  done;  the  courts  were  opposed  to  it, 
for  it  limited  their  power — a  kind  of  power  that  everybody 
covets — the  power  to  punish  without  regard  to  law.  He 
was  obliged  to  hang  forty-four  judges  in  one  year  for  refus- 
ing to  give  his  subjects  a  trial  by  jury.  When  the  historian 
says  that  he  hung  them,  it  is  not  meant  that  he  put  them  to 
death  without  a  trial.  He  had  them  impeached  before  the 
grand  council  of  the  nation,  the  Wittenagemote,  the  Parlia- 
ment of  that  time.  During  the  subsequent  period  of  Saxon 
domination,  no  man  on  English  soil  was  powerful  enough 
to  refuse  a  legal  trial  to  the  meanest  peasant.  If  any  min- 
ister or  any  king,  in  war  or  in  peace,  had  dared  to  punish 
a  freeman  by  a  tribunal  of  his  own  appointment,  he  would 
have  roused  the  wrath  of  the  whole  population;  all  orders 
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of  society  would  have  resisted  it;  lord  and  vassal,  knight 
and  squire,  priest  and  penitent,  bocman  and  socman,  master 
and  thrall,  copyholder  and  villein,  would  have  risen  in  one 
mass  and  burnt  the  offender  to  death  in  his  castle,  or  fol- 
lowed him  in  his  flight  and  torn  him  to  atoms.  It  was  again 
trampled  down  by  the  Norman  conquerors;  but  the  evils 
resulting  from  the  want  of  it  united  all  classes  in  the  effort 
which  compelled  King  John  to  restore  it  by  the  Great 
Charter.  Everybody  is  familiar  with  the  struggles  which 
the  English  people,  during  many  generations,  made  for 
their  rights  with  the  Plantagenets,  the  Tudors,  and  the 
Stuarts,  and  which  ended  finally  in  the  Revolution  of  1688, 
when  the  liberties  of  England  were  placed  upon  an  impreg- 
nable basis  by  the  Bill  of  Rights. 

Many  times  the  attempt  was  made  to  stretch  the  royal 
authority  far  enough  to  justify  military  trials;  but  it  never 
had  more  than  temporary  success.  Five  hundred  years  ago 
Edward  II  closed  up  a  great  rebellion  by  taking  the  life  of 
its  leader,  the  Earl  of  Lancaster,  after  trying  him  before  a 
military  court  Eight  years  later  that  same  king,  together 
with  his  lords  and  commons  in  Parliament  assembled,  ac- 
knowledged with  shame  and  sorrow  that  the  execution  of 
Lancaster  was  a  mere  murder,  because  the  courts  were  open, 
and  he  might  have  had  a  legal  trial.  Queen  Elizabeth,  for 
sundry  reasons  affecting  the  safety  of  the  state,  ordered  that 
certain  offenders  not  of  her  army  should  be  tried  according 
to  the  law  martial.  But  she  heard  the  storm  of  popular 
vengeance  rising,  and,  haughty,  imperious,  self-willed  as  she 
was,  she  yielded  the  point;  for  she  knew  that  upon  that  sub- 
ject the  English  people  would  never  consent  to  be  trifled 
with.  Strafford,  as  Lord  Lieutenant  of  Ireland,  tried  the 
Viscount  Stormont  before  a  military  commission,  and  exe- 
cuted him.  When  impeached,  he  pleaded  in  vain  that  Ire- 
land was  in  a  state  of  insurrection,  that  Stormont  was  a 
traitor,  and  the  army  would  be  undone  if  it  coujd  not  defend 
itself  without  appealing  to  the  civil  courts.  The  Parliament 
was  deaf;  the  king  himself  could  not  save  him;  he  was  con- 
demned to  suffer  death  as  a  traitor  and  a  murderer.   Charles  I 
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issued  commissions  to  div.ers  officers  for  the  trial  of  his  en- 
emies according  to  the  course  of  military  law.  I£  rebellion 
ever  was  an  excuse  for  such  an  act,  he  could  surely  have 
pleaded  it;  for  there  was  scarcely  a  spot  in  his  kingdom, 
from  sea  to  sea,  where  the  royal  authority  was  not  disputed 
by  somebody.  Yet  the  Parliament  demanded,  in  their  pe- 
tition of  right,  and  the  king  was  obliged  to  concede,  that  all 
his  commissions  were  illegal.  James  11  claimed  the  right 
to  suspend  the  operation  of  the  penal  laws — a  power  which 
the  courts  denied — but  the  experience  of  his  predecessors 
taught  him  that  he  could  not  suspend  any  man's  right  to  a 
trial.  He  could  easily  have  convicted  the  seven  bishops  of 
any  offence  he  saw  fit  to  charge  them  with,  if  he  could  have 
selected  their  judges  from  among  the  mercenary  creatures 
to  whom  he  had  given  commands  in  his  army.  But  this  he 
dared  not  do.  He  was  obliged  to  send  the  bishops  to  a  jury, 
and  endure  the  mortification  of  seeing  them  acquitted.  He, 
too,  might  have  had  rebellion  for  an  excuse,  if  rebellion  be 
an  excuse.  The  conspiracy  was  already  ripe  which,  a  few 
months  afterwards,  made  him  an  exile  and  an  outcast;  he 
had  reason  to  believe  that  the  Prince  of  Orange  was  making 
his  preparations,  on  the  other  side  of  the  Channel,  to  invade 
the  kingdom,  where  thousands  burned  to  join  him;  nay,  he 
pronounced  the  bishops  guilty  of  rebellion  by  the  very  act 
for  which  he  arrested  them.  He  had  raised  an  army  to  meet 
the  rebellion,  and  he  was  on  Hounslow  Heath  reviewing  the 
troops  organized  for  that  purpose,  when  he  heard  the  great 
shout  of  joy  that  went  up  from  Westminster  Hall,  was  echoed 
back  from  Temple  Bar,  spread  down  the  city  and  over  the 
Thames,  and  rose  from  every  vessel  on  the  river — the  simul- 
taneous shout  of  two  hundred  thousand  men  for  the  triumph 
of  justice  and  law. 

The  truth  is,  that  no  authority  exists  anywhere  in  the  world 
for  the  doctrine  of  the  Attorney-General.  No  judge  or  jurist, 
no  statesman  or  parliamentary  orator,  on  this  or  the  other 
side  of  the  water,  sustains  him.  Every  elementary  writer 
is  against  him.  All  military  authors  who  profess  to  know 
the  duties  of  their  profession  admit  themselves  to  be  under. 
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not  above  the  laws.  No  book  can  be  found  in  any  library 
to  justify  the  assertion  that  military  tribunals  may  try  a  citi- 
zen at  a  place  where  the  courts  are  open.  When  I  say  no 
book,  I  mean,  of  course,  no  book  of  acknowledged  authority. 
I  do  not  deny  that  hireling  clergymen  have  often  been  found 
to  dishonor  the  pulpit  by  trying  to  prove  the-  divine  right 
of  kings  and  other  rulers  to  govern  as  they  please.  Court 
sycophants  and  party  hacks  have  many  times  written  pam- 
phlets, and  perhaps  large  volumes,  to  show  that  those  whom 
they  serve  should  be  allowed  to  work  out  their  bloody  will 
npon  the  people.  No  abuse  of  power  is  too  flagrant  to  find 
its  defenders. 

But  this  case  does  not  depend  on  authority.  It  is  rather 
a  question  of  fact  than  of  law. 

I  prove  my  right  to  a  trial  by  jury  just  as  I  would  prove 
my  title  to  an  estate,  if  I  held  in  my  hand  a  solemn  deed 
conveying  it  to  me,  coupled  with  undeniable  evidence  of 
long  and  undisturbed  possession  under  and  according  to  the 
deed.  There  is  the  charter  by  which  we  claim  to  hold  it 
It  is  called  the  Constitution  of  the  United  States.  It  is 
signed  with  the  sacred  name  of  George  Washington,  and 
with  thirty-nine  other  names,  only  less  illustrious  than  his. 
They  represented  every  independent  State  then  upon  this 
continent,  and  each  State  afterwards  ratified  their  work  by 
a  separate  convention  of  its  own  people.  Every  State  that 
subsequently  came  in  acknowledged  that  this  was  the  great 
standard  by  which  their  rights  were  to  be  measured.  Every 
man  that  has  ever  held  office  in  the  country,  from  that  time 
to  this,  has  taken  an  oath  that  he  would  support  and  sustain 
it  through  good  report  and  through  evil.  The  Attorney- 
General  himself  became  a  party  to  the  instrument  when  he 
laid  his  hand  upon  the  holy  gospels,  and  swore  that  he  would 
give  to  me  and  every  other  citizen  the  full  benefit  of  all  it 
contains. 

What  does  it  contain  ?    This  among  other  things  : 

''  The  trial  of  all  crimes  except  in  cases  of  impeachment  shall 
be  by  jury." 
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Again : 

"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in 
the  militia  when  in  actual  service  in  time  of  war  or  public 
danger;  nor  shall  any  person  be  subject  for  the  same  offence  to 
be  twice  put  in  jeopardy  of  life  or  limb,  nor  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself,  nor  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use  without  just  compensa- 
tion." 

This  is  not  all ;  another  article  declares  that, 

"  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law;  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  the  witnesses  in  his  favor;  and  to  have  the  assistance 
of  counsel  for  his  defence." 

Is  there  any  ambiguity  there  ?  If  that  does  not  signify 
that  a  jury  trial  shall  be  the  exclusive  and  only  means  of 
ascertaining  guilt  in  criminal  cases,  then  I  demand  to  know 
what  words,  or  what  collocation  of  words  in  the  English 
language  would  have  that  effect?  Does  this  mean  that  a 
fair,  open,  speedy,  public  trial  by  an  impartial  jury  shall  be 
given  only  to  those  persons  against  whom  no  special  grudge 
is  felt  by  the  Attorney-General,  or  the  judge-advocate,  or  the 
head  of  a  department?  Shall  this  inestimable  privilege  be 
extended  only  to  men  whom  the  administration  does  not 
care  to  convict?  Is  it  confined. to  vulgar  criminals,  who 
commit  ordinary  crimes  against  society,  and  shall  it  bo  de- 
nied to  men  who  are  accused  of  such  offences  as  those  for 
which  Sydney  and  Russell  were  beheaded,  and  Alice  Lisle 
was  hung,  and  Elizabeth  Gaunt  was  burnt  alive,  and  John 
Bunyan  was  imprisoned  fourteen  years,  and  Baxter  was 
whipped  at  the  cart's  tail,  and  Prynn  had  his  ears  cut  off? 
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No ;  the  words  of  the  Constitution  are  all-embracing,  "  as 
broad  and  general  as  the  casing  air."  The  trial  of  all 
crimes  shall  be  by  jury.  All  persons  accused  shall  enjoy 
that  privilege — ^and  no  person  shall  be  held  to  answer  in 
any  other  way. 

That  would  be  sufficient  without  more.  But  there  is  an- 
other consideration  which  gives  it  tenfold  power.  It  is  a 
universal  rule  of  construction,  that  general  words  in  any 
instrument,  though  they  may  be  weakened  by  enumeration, 
are  always  strengthened  by  exceptions.  Here  is  no  attempt 
to  enumerate  the  particular  cases  in  which  men  charged  with 
criminal  offences  shall  be  entitled  to  a  jury  trial.  It  is  simply 
declared  that  all  shall  have  it.  But  that  is  coupled  with  a 
statement  of  two  specific  exceptions:  cases  of  impeachment; 
and  cases  arising  in  the  land  or  naval  forces.  These  excep- 
tions strengthen  the  application  of  the  general  rule  to  all 
other  cases.  "Where  the  lawgiver  himself  has  declared  when 
and  in  what  circumstances  you  may  depart  from  the  general 
rule,  you  shall  not  presume  to  leave  that  onward  path  for 
other  reasons,  and  make  different  exceptions.  To  exceptions 
the  maxim  is  always  applicable,  that  expressio  unius  exclusio 
est  alierius. 

But  wo  shall  be  answered  that  the  judgment  under  con- 
sideration was  pronounced  in  time  of  war,  and  it  is,  there- 
fore, at  least,  morally  excusable.  There  may,  or  there  may 
not,  be  something  in  that.  I  admit  that  the  merits  or  de- 
merits of  any  particular  act,  whether  it  involve  a  violation 
of  the  Constitution  or  not,  depend  upon  the  motives  that 
prompted  it,  the  time,  the  occasion,  and  all  the  attending 
circumstances.  When  the  people  of  this  country  come  to 
decide  upon  the  acts  of  their  rulers,  they  will  take  all  these 
things  into  consideration.  But  that  presents  the  political 
aspect  of  the  case,  with  which  we  have  nothing  to  do  here. 
I  would  only  say,  in  order  to  prevent  misapprehension,  that 
I  think  it  is  precisely  in  a  time  of  war  and  civil  commotion 
that  we  should  double  the  guards  upon  the  Constitution. 
In  peaceable  and  quiet  times,  our  legal  rights  are  in  little 
danger  of  being  overborne;  but  when  the  wave  of  power 
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lashes  itself  into  violence  and  rage,  and  goes  surging  up 
against  the  barriers  which  were  made  to  confine  it,  then  we 
need  the  whole  strength  of  an  unbroken  Constitution  to 
save  us  from  destruction. 

There  has  been  aud  will  be  another  quasi  political  argu- 
ment,— ^necessity.  If  the  law  was  violated  because  it  could 
not  be  obeyed,  that  might  be  an  excuse.  But  no  absolute 
compulsion  is  pretended  here.  These  commissioners  acted, 
at  most,  under  what  they  regarded  as  a  moral  necessity. 
The  choice  was  left  them  to  obey  the  law  or  disobey  it.  The 
disobedience  was  only  necessary  as  means  to  an  end  which 
they  thought  desirable ;  and  now  they  assert  that  though 
these  means  are  unlawful  and  wrong,  they  are  made  right, 
because  without  them  the  object  could  not  be  accomplished; 
in  other  words,  the  end  justifies  the  means.  There  you  have 
a  rule  of  conduct  denounced  by  all  law,  human  and  divine, 
as  being  pernicious  in  policy  and  false  in  morals. 

Nothing  that  the  worst  men  ever  propounded  has  pro- 
duced so  much  oppression,  misgovernment,  and  sufiering,  as 
this  pretence  of  state,  necessity.  A  gceat  authority  calls  it 
the  tyrant's  plea;  and  the  common  honesty  of  all  mankind 
has  branded  it  with  infamy. 

Of  course,  it  is  mere  absurdity  to  say  that  the  petitioner 
was  necessarily  deprived  of  his  right  to  a  fair  and  legal  trial. 
But  concede  for  the  argument's  sake  that  a  trial  by  jury 
was  wholly  impossible ;  admit  that  there  was  an  absolute, 
overwhelming,  imperious  necessity  operating  so  as  literally 
to  compel  every  act  which  the  commissioners  did,  would 
that  give  their  sentence  of  death  the  validity  and  force  of 
a  legal  judgment  pronounced  by  an  ordained  and  established 
court?  The  question  answers  itself.  This  trial  was  a  vio- 
lation of  law,  and  no  necessity  could  be  more  than  a  mere 
excuse  for  those  who  committed  it.  If  the  commissioners 
were  on  trial  for  murder  or  conspiracy  to  murder,  they 
might  plead  necessity  if  the  fact  were  true,  just  as  they 
would  plead  insanity  or  anything  else  to  show  that  their 
guilt  was  not  wilful.  But  we  are  now  considering  the  legal 
effect  of  their  decision,  and  that  depends  on  their  legal  au- 
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thority  to  make  it.  They  had  no  such  authority;  they 
usurped  a  jurisdiction  which  the  law  not  only  did  not  give 
them,  hut  expressly  forhade  them  to  exercise,  and  it  follows 
that  their  act  is  void,  whatever  may  have  been  the  real  or 
supposed  excuse  for  it. 

If  these  commissioners,  instead  of  aiming  at  the  life  and 
liberty  of  the  petitioner,  had  attempted  to  deprive  him  of 
his  property  by  a  sentence  of  confiscation,  would  any  court  in 
Christendom  declare  that  such  a  sentence  divested  the  title? 
Or  would  a  person  claiming  under  the  sentence  make  his 
right  any  better  by  showing  that  the  illegal  assumption  of 
jurisdiction  was  accompanied  by  some  excuse  which  might 
save  the  commissioners  from  a  criminal  prosecution  ? 

That  a  necessity  for  violating  the  law  is  nothing  more 
than  a  merfe  excuse  to  the  perpetrator,  and  does  not  in  any 
legal  sense  change  the  quality  of  the  act  itself  in  its  opera- 
tion upon  other  parties,  is  a  proposition  too  plain  on  original 
principles  to  need  the  aid  of  authority.  I  do  not  see  how 
any  man  is  to  stand  up  and  dispute  it.  But  there  is  decisive 
authority  upon  the  point.* 

The  counsel  on  the  other  side  will  not  assert  that  there 
was  war  at  Indianapolis  in  1864,  for  they  have  read  Coke*8 
Institute^  and  the  opinion  of  Mr.  Justice  Grier,  in  the  Prize 
OaseSy  and  they  know  it  to  be  a  settled  rule  that  war  cannot 
be  said  to  exist  where  the  civil  courts  are  open.  They  will 
not  set  up  the  plea  of  necessity,  for  they  are  well  aware  that 
it  would  not  be  true  in  point  of  fact.  They  will  hardlytake 
the  ground  that  any  kind  of  necessity  could  give  legal  valid- 
ity to  that  which  the  law  forbids. 

This,  therefore,  must  be  their  position:  that  although 
there  was  no  war  at  the  place  where  this  commission  sat, 
and  no  actual  necessity  for  it,  yet  if  there  was  a  war  any- 
where else,  to  which  the  United  States  were  a  party,  the 
technical  effect  of  such  war  was  to  take  the  jurisdiction  away 
from  the  civil  courts  and  transfer  it  to  army  officers.    Noth- 

*  See  Johnson  v,  Duncan,  in  the  Supreme  Court  of  Louisiana,  already 
referred  to  by  General  Gurfiold,  m^a,  p.  62;  the  case  of  General  Jackson's 
fine. 
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ing  else  is  left  them.  They  may  not  state  their  proposition 
precisely  as  I  state  it ;  that  is  too  plain  a  way  of  putting  it 
But,  in  substance,  it  is  their  doctrine.  What  else  can  they 
say?  They  will  admit  that.the  Constitution  is  not  alto- 
gether without  a  meaning;  that  at  a  time  of  universal  peace 
it  imposes  some  kind  of  obligation  upon  those  who  swear  to 
support  it  If  no  war  existed  they  would  not  deny  the  ex- 
clusive jurisdiction  of  the  civil  courts  in  criminal  cases. 
How  then  did  the  military  get  jurisdiction  in  Indiana? 

They  must  answer  the  question  by  saying  that  military 
jurisdiction  comes  from  the  mere  existence  of  war;  atid  it 
comes  in  Indiana  only  as  the  legal  result  of  a  war  which  is 
going  on  in  Mississippi,  Tennessee,  or  South  Carolina.  The 
Constitution  is  repealed,  or  its  operation  suspended  in  one 
state  because  there  is  war  in  another.  The  courts  are  open, 
the  organization  of  society  is  intact,  the  judges  are  on  the 
bench,  and  their  process  is  not  impeded;  but  their  jurisdic- 
tion is  gone.  Why?  For  no  reason,  if  not  because  war 
exists,  and  the  silent,  legal,  technical  operation  of  that  fact 
is  to  deprive  all  American  citizens  of  their  right  to  a  fair 
trial. 

That  class  of  jurists  and  statesmen  who  hold  that  the  trial 
by  jury  is  lost  to  the  citizen  during  the  existence  of  war, 
must  carry  out  their  doctrine  theoretically  and  practically  to 
its  ultimate  consequences.  The  right  of  trial  by  jury  being 
gone,  all  other  rights  are  gone  with  it;  therefore  a  man  may 
be  arrested  without  an  accusation  and  kept  in  prison  during 
the  pleasure  of  his  captors;  his  papers  may  be  searched  with- 
out a  warrant;  his  property  may  be  confiscated  behind  his 
back,  and  he  has  no  earthly  means  of  redress.  Nay,  an  at- 
tempt to  get  a  just  remedy  is  construed  as  a  new  crime.  He 
dare  not  even  complain,  for  the  right  of  free  speech  is  gone  * 
with  the  rest  of  his  rights.  If  you  sanction  that  doctrine, 
what  is  to  be  the  consequence  ?  I  do  not  speak  of  what  is 
past  and  gone ;  but  in  case  of  a  future  war  what  results  will 
follow  from  your  decision  indorsing  the  Attorney-General's 
views  ?  They  are  very  obvious.  At  the  instant  when  the 
war  begins,  our  whole  system  of  legal  government  will  tum- 
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ble  into  ruin,  and  if  we  are  left  in  the  enjoyment  of  any  priv- 
ileges at  all  we  will  owe  it  not  to  the  Constitution  and  laws, 
but  to  the  mercy  or  policy  of  those  persons  who  may  then 
happen  to  control  the  organized  physical  force  of  the  coun- 
try. 

This  puts  us  in  a  most  precarious  condition ;  we  must  have 
war  often,  do  what  we  may  to  avoid  it.  The  President  or 
the  Congress  can  provoke  it,  and  they  can  keep  it  going 
even  after  the  actual  conflict  of  arms  is  over.  They  could 
make  war  a  chronic  condition  of  the  country,  and  the  slavery 
of  the  people  perpetual.  Nay,  we  are  at  the  mercy  of  any 
foreign  potentate  who  may  envy  us  the  possession  of  those 
liberties  which  we  boast  of  so  much;  he  can  shatter  our  Con- 
stitution without  striking  a  single  blow  or  bringing  a  gun 
to  bear  upon  us.  A  simple  declaration  of  hostilities  is  more 
terrible  to  us  than  an  army  with  banners. 

To  me  the  argument  set  up  by  the  other  side  seems  a  delu- 
sion simply.  In  a  time  of  war,  more  than  at  any  other  time, 
Public  Liberty  is  in  the  hands  of  the  public  officers.  And 
she  is  there  in  double  trust;  first,  as  they  are  citizens,  and 
therefore  bound  to  defend  her,  by  the  common  obligation  of 
all  citizens;  and  next,  as  they  are  her  special  guardians.  The 
opposing  argument,  when  turned  into  its  true  sense,  means 
this,  and  this  only:  that  when  the  Constitution  is  attacked 
upon  one  side,  its  official  guardians  may  assail  it  upon  the 
other;  when  rebellion  strikes  it  in  the  face,  they  may  take 
advantage  of  the  blindness  produced  by  the  blow,  to  stab  it 
in  the  back. 

The  Convention  when  it  framed  the  Constitution,  and  the 
people  when  they  adopted  it,  could  have  had  no  thought 
like  that.  If  they  had  supposed  that  it  would  operate  only 
while  perfect  peace  continued,  they  certainly  would  have 
given  us  some  other  rule  to  go  by  in  time  of  war;  they  would 
not  have  left  us  to  wander  about  in  a  wilderness  of  anarchy, 
without  a  lamp  to  our  feet,  or  a  guide  to  our  path.  Another 
thing  proves  their  actual  intent  still  more  strikingly.  They 
required  that  every  man  in  any  kind  of  public  employment, 
state  or  national,  civil  or  military,  should  swear,  without 
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reserve  or  qualification,  that  he  would  support  the  Consti- 
tution. Surely  our  ancestors  had  too  much  regard  for  the 
moral  and  religious  welfare  of  their  posterity,  to  impose 
upon  them  an  oath  like  that,  if  they  intended  and  expected 
it  to  he  broken  half  the  time. 

These  statesmen  who  settled  our  institutions,  had  no  such 
notions  in  their  minds.  Washington  deserved  the  lofty 
praise  bestowed  upon  him  by  the  president  of  Congress 
when  he  resigned  his  commission, — that  he  had  always  re- 
garded the  rights  of  the  civil  authority  through  all  changes 
and  through  all  disasters.  When  his  duty  as  President  after- 
wards required  him  to  arm  the  public  force  to  suppress  a 
rebellion  in  Western  Pennsylvania,  he  never  thought  that 
the  Constitution  was  abolished,  by  virtue  of  that  fact,  in  New 
Jersey,  or  Maryland,  or  Virginia. 

Opposite  counsel  must  be  conscious  that  when  they  deny 
the  binding  obligation  of  the  Constitution  they  must  put 
some  other  system  of  law  in  its  place.  They  do  so;  and 
argue  that,  while  the  Constitution,  and  the  acts  of  Congress, 
and  Magna  Charta^  and  the  common  law,  and  all  the  rules 
of  natural  justice  remain  under  foot,  they  will  try  American 
citizens  according  to  whflft;  they  call  the  laws  of  war. 

But  what  do  they  mean  by  this  ?  Do  they  mean  that  code 
of  public  law  which  defines  the  duties  of  two  belligerent 
parties  to  one  another,  and  regulates  the  intercourse  of  neu- 
trals with  both  ?  If  yes,  then  it  is  simply  a  recurrence  to 
the  law  of  nations,  which  has  nothing  to  do  with  the  subject. 
Do  they  mean  that  portion  of  our  municipal  code  which  de- 
fines our  duties  to  the  government  in  war  as  well  as  in  peace? 
Then  they  are  speaking  of  the  Constitution  and  laws,  which 
declare  in  plain  words  that  the  government  owes  every  citi- 
zen a  fair  legal  trial,  as  much  as  the  citizen  owes  obedience 
to  the  government.  When  they  appeal  to  international  law, 
it  is  silent ;  and  when  they  interrogate  the  law  of  the  land, 
the  answer  is  a  contradiction  of  their  whole  theory. 

The  Attorney-General  conceives  that  all  persons  whom  he 
and  his  associates  choose  to  denounce  for  giving  aid  to  the 
Rebellion,  are  to  be  treated  as  being  themselves  a  part  of 
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the  Rebellion, — ^they  are  public  enemies,  and  therefore  they 
may  be  punished  without  being  found  guilty  by  a  competent 
court  or  a  jury.  This  convenient  rule  would  outlaw  every 
citizen  the  moment  he  is  charged  with  a  political  offence. 
But  political  offenders  are  precisely  the  class  of  persons  who 
most  need' the  protection  of  a  court  and  jury,  for  the  prose- 
cutions against  them  are  most  likely  to  be  unfounded  both 
in  fact  and  in  law.  Whether  innocent  or  guilty,  to  accuse 
is  to  convict  them  before  the  men  who  generally  sit  in  mili- 
tary courts.  But  this  court  decided  in  the  Prize  Cases  that 
all  who  live  in  the  enemy's  territory  are  public  enemies, 
without  regard  to  their  personal  sentiments  or  conduct;  and 
the  converse  of  the  proposition  is  equally  true, — that  all  who 
reside  inside  of  our  own  territory  are  to  be  treated  as  under 
the  protection  of  the  law.  If  they  help  the  enemy  they  are 
criminals,  but  they  cannot  be  punished  without  legal  con- 
viction. 

You  have  heard  much,  and  you  will  hear  more,  concern- 
ing the  natural  and  inherent  right  of  the  government  to  de- 
fend itself  without  regard  to  law.  This  is  fallacious.  In  a 
despotism  the  autocrat  is  unrestricted  in  the  means  he  may 
use  for  the  defence  of  his  authority  against  the  opposition 
of  his  own  subjects  or  others ;  and  that  is  what  makes  him 
a  despot.  But  in  a  limited  monarchy  the  prince  must  con- 
fine himself  to  a  legal  defence  of  his  government.  If  he 
goes  beyond  that,  and  commits  aggressions  on  the  rights  of 
the  people,  he  breaks  the  social  compact,  releases  his  sub- 
jects from  all  their  obligations  to  him,  renders  himself  liable 
to  be  dragged  to  the  block  or  driven  into  exile.  A  violation 
of  law  on  pretence  of  saving  such  a  government  as  ours  is 
not  self-preservation,  but  suicide. 

Salus  populi  suprema  Uz.  This  is  true ;  but  it  is  the  safety 
of  the  peopUy  not  the  safety  of  the  ruler^  which  is  the  supreme 
law.  The  maxim  is  revolutionary  and  expresses  simply  the 
right  to  resist  tyranny  without  regard  to  prescribed  forms. 
It  can  never  be  used  to  stretch  the  powers  of  government 
against  the  people. 

But  this  government  of  ours  has  power  to  defend  itself 
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without  violating  its  own  laws ;  it  does  not  carry  the  seeds 
of  destruction  in  its  own  bosom.  It  is  clothed  from  head  to 
foot  in  a  panoply  of  defensive  armor.  What  are  the  perils 
which  may  threaten  its  existence  ?  I  am  not  able  at  this 
moment  to  think  of  more  than  these,  which  I  am  about  to 
mention  :  foreign  invasion,  domestic  insurrectioif,  mutiny  in 
the  array  and  navy,  corruption  in  the  civil  administration, 
and  last,  but  not  least,  criminal  violations  of  its  laws  com- 
mitted by  individuals  among  the  body  of  the  people.  Have 
we  not  a  legal  mode  of  defence  against  all  these  ?  Military 
force  repels  invasion  and  suppresses  insurrection ;  you  pre- 
serve discipline  in  the  army  and  navy  by  means  of  courts- 
martial  ;  you  preserve  the  purity  of  the  civil  administration 
by  impeaching  dishonest  magistrates ;  and  crimes  are  pre- 
vented and  punished  by  the  regular  judicial  authorities. 
You  are  not  compelled  to  use  these  weapons  against  your 
enemies,  merely  because  they  and  they  only  are  justified  by 
the  law;  you  ought  to  use  them  because  they  are  more 
efficient  than  any  other,  and  less  liable  to  be  abused. 

There  is  another  view  of  the  subject  which  settles  all  con- 
troversy about  it.  No  human  being  in  this  country  can  ex- 
ercise any  kind  of  public  authority  which  is  not  conferred 
by  law ;  and  under  the  United  States  it  must  be  given  by 
the  express  words  of  a  written  statute.  Whatever  is  not  so 
given  is  withheld,  and  the  exercise  of  it  is  positively  pro- 
hibited. Courts-martial  in  the  army  and  navy  are  author- 
ized ;  they  are  legal  institutions ;  their  jurisdiction  is  limited, 
and  their  whole  code  of  procedure  is  regulated  by  act  of 
'Congress.  Upon  the  civil  courts  all  the  jurisdiction  they 
have  or  can  have  is  bestowed  by  law,  and  if  one  of  them 
goes  beyond  what  Is  written  its  action  is  ultra  vires  and  void. 
But  a  military  commission  is  not  a  court-martial,  and  it  is 
not  a  civil  court.  It  is  not  governed  by  the  law  which  is 
•made  for  either,  and  it  has  no  law  of  its  own.  Its  terrible 
authority  is  undefined,  and  its  exercise  is  without  any  legal 
control.  Undelegated  power  is  always  unlimited.  The  field 
that  lies  outside  of  the  Constitution  and  laws  has  no  boun- 
^aiy.    So  these  commissions  have  no  legal  origin  and  no 
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legal  name  by  which  they  are  known  among  the  children  of 
men ;  no  law  applies  to  them ;  and  they  exercise  all  power 
for  the  paradoxical  reason  that  none  belongs  to  them  right- 
ftUy. 

How  is  a  military  commission  organized  ?  What  shall  be 
the  number  and  rank  of  its  members  ?  What  offences  come 
within  its  jurisdiction  ?  What  is  its  code  of  procedure?  How 
shall  witnesses  be  compelled  to  attend  it  ?  Is  it  perjury  for 
a  witness  to  swear  falsely?  What  is  the  function  of  the 
judge-advocate  ?  Does  he  tell  the  members  how  they  must 
find,  or  does  he  only  persuade  them  to  convict  ?  Is  he  the 
agent  of  the  government,  to  command  them  what  evidence 
they  shall  admit  and  what  sentence  they  shall  pronounce ; 
or  does  he  always  carry  his  point,  right  or  wrong,  by  the 
mere  force  of  eloquence  and  ingenuity  ?  What  is  the  nature 
of  their  punishments?  May  they  confiscate  property  and 
levy  fines  as  well  as  imprison  and  kill?  In  addition  to 
strangling  their  victim,  may  they  also  deny  him  the  last 
consolations  of  religion,  and  refuse  his  family  the  melan- 
choly privilege  of  giving  him  a  decent  grave? 

To  none  of  these  questions  can  the  Attorney-Oeneral  or 
any  one  make  a  reply,  for  there  is  no  law  on  the  subject 

The  power  exercised  through  these  military  commissions 
is  not  only  unregulated  by  law  but  it  is  incapable  of  being 
so  regulated.  It  asserts  the  right  of  the  executive  govern- 
ment, without  the  intervention  of  the  judiciary,  to  capture, 
imprison,  and  kill  any  person  to  whom  that  government  or 
its  paid  dependents  may  choose  to  impute  an  offence.  This, 
in  its  very  essence,  is  despotic  and  lawless.  It  is  never 
claimed  or  tolerated  except  by  those  governments  which 
deny  the  restraints  of  all  law.  It  operates  in  different  ways ; 
the  instruments  which  it  uses  are  not  always  the  same ;  it 
hides  its  hideous  features  under  many  disguises;  it  assumes 
every  variety  of  form.  But  in  all  its  mutations  of  outward 
appearance  it  is  still  identical  in  principle,  object,  and  origin. 
It  is  always  the  same  great  engine  of  despotism  which  Ham- 
ilton described  it  to  be. 

We  cannot  help  but  see  that  military  commissions,  if 
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suffered  to  go  on,  will  be  used  for  pernicious  purposes.  I 
have  made  no  illusion  to  their  history  in  the  last  five  years. 
But  what  can  be  the  meaning  of  an  effort  to  maintain  them 
among  us  ?  Certainly  not  to  punish  actual  guilt.  All  the 
ends  of  true  justice  are  attained  by  the  prompt,  speedy,  im- 
partial trial  which  the  courts  are  bound  to  give.  Is  there 
any  danger  that  crime  will  be  winked  upon  by  the  judges? 
Does  anybody  pretend  that  courts  and  juries  have  less  ability 
to  decide  upon  facts  and  law  than  the  men  who  sit  in  mili- 
tary tribunals?  What  just  purpose,  then,  can  they  serve? 
None. 

But  wbile  they  are  powerless  to  do  good,  they  may  be- 
come omnipotent  to  trample  upon  innocence,  to  gag  the 
truth,  to  silence  patriotism,  and  crush  the  liberties  of  the 
country.  They  would  be  organized  to  convict,  and  the  con- 
viction would  follow  the  accusation  as  surely  as  night  follows 
the  day.  A  government,  of  course,  will  accuse  none  before 
such  a  commission  except  those  whom  it  predetermines  to 
destroy.  The  accuser  can  choose  the  judges,  and  will  select 
those  who  are  known  to  be  ignorant,  unprincipled,  and  the 
most  ready  to  do  whatever  may  please  the  power  which  gives 
them  pay  and  promotion.  The  willing  witness  could  be 
found  as  easily  as  the  superserviceable  judge.  The  treacher- 
ous spy  and  the  base  informer  would  stock  such  a  market 
with  abundant  peijury;  for  the  authorities  that  employ  them 
will  be  bound  to  protect  as  well  as  reward  them.  A  corrupt 
and  tyrannical  government,  with  such  an  engine  at  its  com- 
mand, would  shock  the  world  with  the  enormity  of  its  crimes. 

On  the  sidb  op  the  TTnitbd  States.    Reply. 

Mr.  BuiUr: 

What  are  the  exact  facts  set  forth  in  the  record,  and  what 
the  exact  question  raised  by  it? 

The  facts  of  the  case  are  all  in  the  relator's  petition  and 
the  exhibits  thereto  attached,  and  must,  for  the  purposes  of 
this  hearing,  be  taken  to  be  indisputably  true;  at  least  as 
against  him.  He  is  estopped  to  deny  his  own  showing. 
Now,  every  specification  upon  which  the  petitioner  was  tried 
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by  the  military  commission  concludes  with  this  averment: 
"This,  on  or  about,"  &c., — ^the  different  timfe  and  place  as 
applied  to  the  different  parties — "  at  or  near  Indianapolis, 
Indiana,"  or  wherever  else  it  may  be,  "  a  State  within  the 
military  lines  of  the  army  of  the  United  States,  and  the 
theatre  of  military  operations,  and  which  had  been  and  was 
constantly  threatened  to  be  invaded  by  the  enemy." 

It  may  be  said  that  these  specifications  are  only  the  aver- 
ments of  the  government  against  the  relator.  But  they,  in 
fiact,  are  a  part  of  the  exhibits  of  the  relator,  upon  which 
he  seeks  relief;  are  an  integral  part  of  the  case  presented 
by  him,  and  cannot  be  controlled  by  the  pretence  set  up  on 
the  other  side,  that  the  court  should  take  judicial  notice  of 
the  contrary.  Judicial  cognizance  of  a  fact,  by  the  court, 
as  a  matter  of  public  notoriety,  or  of  history,  is  only  a  mode 
of  proof  of  the  fact;  but  no  proof  can  be  heard,  in  behalf 
of  the  relator,  in  contradiction  of  the  record. 

Therefore,  what  we  at  the  bar  must  discuss,  and  what  the 
court  must  decide,  is,  what  law  is  applicable  to  a  theatre  of 
military  operations,  within  the  lines  of  an  army,  in  a  State 
which  has  been  and  constantly  is  threatened  with  invasion. 

Yet  a  large  portion  of  the  argument  on  the  other  side  has 
proceeded  on  an  assumption  which  is  itself  a  denial  of  the 
facts  stated  upon  the  record.  The  fact  that  military  opera- 
tions were  being  carried  on  in  Indiana,  at  the  places  where 
these  occurrences  are  said  to  have  taken  place,  is  a  question 
that  opposite  counsel  desire  to  argue,  and  desire  farther  that 
the  court  should  take  judicial  notice  that  the  fact  was  not  as 
stated  by  the  record. 

Is  the  question,  then,  before  this  court,  one  of  law  or  of 
fact  ?  The  matter  becomes  exceedingly  important.  We  do 
freely  agree,  that  if  at  the  time  of  these  occurrences  there 
were  no  military  operations  in  Indiana,  if  there  was  no  army 
there,  if  there  was  no  necessity  of  armed  forces  there,  if 
there  was  no  need  of  a  military  commission  there,  if  there 
was  nothing  there  on  which  the  war  power  of  the  United 
States  could  attach  itself,  then  this  commission  had  no  juris- 
diction to  deal  with  the  relator,  and  the  question  proposed 
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may  as  well  at  once.be  answered  in  the  negative.  What, 
then,  is  the  state  of  facts  brought  here  by  the  record  ?  For, 
whatever  question  may  have  divided  the  learned  judges  in 
the  court  below,  we  here  at  the  bar  are  divided  toto  ccelo 
upon  a  vital  question  of  fact.  If  the  facts  are  to  be  assumed 
as  the  record  presents  them,  then  much  of  the  argument  of 
the  other  side  has  been  misapplied. 

The  facts  of  record  should  have  been  questioned,  if  at  all, 
in  the  court  below.  If  the  fact,  stated  in  the  record,  of  war 
on  the  theatre  of  these  events — which  in  our  judgment  is  a 
fact  conclusive  upon  the  jurisdiction  of  the  militaiy  commis- 
sion— is  not  admitted,  then  it  is  of  the  greatest  importance 
to  the  cause  that  it  be  ascertained.  If  that  fact  was  ques- 
tioned below,  some  measures  should  have  been  taken  to  as- 
certain it,  before  the  certificate  of  division  of  opinion  was 
sent  up.  Otherwise  the  Circuit.Court,  in  defiance  of  settled 
practice,  and  also  of  the  act  of  1802,  has  sent  up  a  case  in 
which  material  facts  are  not  stated,  and  there  is  no  jurisdic- 
tion under  the  act  to  hear.*  Certainly  we  at  the  bar  seem 
to  be  arguing  upon  diflferent  cases;  the  one  side  on  the  as- 
sumption that  the  acts  of  Milligan  and  his  trial  took  place 
in  the  midst  of  a  community  whose  social  and  legal  organi- 
zation had  never  been  disturbed  by  any  war  at  all,  the  other 
on  the  assumption  that  they  took  place  in  a  theatre  of  mili- 
tary operations,  within  the  lines  of  the  army,  in  a  State 
which  had  been  and  then  was  threatened  with  invasion. 

But  the  very  form  of  question  submitted,  "  whether  upon 
iiie  facts  stated  in  tfie  petition  and  exhibits^  the  military  commis^ 
sion  had  jurisdiction  to  try  the  several  relators  in  manner 
and  form  as  set  forth ;" — not  upon  any  other  facts  of  which 
the  court  or  anybody  else  will  take  notice,  or  which  can  be 
brought  to  the  court  in  any  other  way  than  upon  the  peti- 
tion and  exhibits, — is  conclusive  as  to  the  facts  or  case  upon 
which  the  argument  arises.  The  question,  we  therefore  re- 
peat— and  we  pray  the  court  to  keep  it  always  in  mind — is 
whether  upon  the  facts  stated  in  the  petition  and  exhibit,  the 

*  See  remarks  of  Mr.  Stanbery,  supra^  p.  12. 
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commission  had  jurisdiction ;  and  the  great  and  determining 
fact  stated,  and  without  which  we  have  no  standing  in  court, 
18  that  these  acts  of  Milligan  and  his  felonious  associates, 
took  place  in  the  theatre  of  military  operations,  within  the 
lines  of  the  army,  in  a  State  which  had  been  and  then  was 
constantly  threatened  with  invasion.  Certainly  the  learned 
judges  in  the  court  below,  being  on  the  ground,  were  bound 
to  take  notice  of  the  facts  which  then  existed  in  Indiana,  and 
if  they  were  not  as  alleged  in  the  petition  and  exhibits,  ought 
to  have  spread  them  as  they  truly  were  upon  the  record. 
Then  they  would  have  certified  the  question  to  be,  whether 
under  that  state  of  facts  so  known  by  them,  and  spread  upon 
the  record,  the  military  commission  had  jurisdiction,  and 
not  as  they  have  certified,  that  the  question  was  whether 
they  had  jurisdiction  on  the  state  of  facts  set  forth  in  the 
relator's  petition  and  exhibits. 

The  strength  of  the  opposing  argument  is,  that  this  court 
is  bound  to  know  that  the  courts  of  justice  in  Indiana  were 
open  at  the  time  when  these  occurrences  are  alleged  to  have 
happened.  Where  is  the  proper  allegation  to  this  effect 
upon  the  record,  upon  which  this  court  is  to  judge  ?  If  the 
court  takes  judicial  notice  that  the  courts  were  open,  must  it 
not  also  take  judicial  notice  how,  and  by  whose  protection, 
and  by  whose  permissipn  they  were  so  open?  that  they 
were  open  because  the  strong  arm  of  the  military  upheld 
them ;  because  by  that  power  these  Sons  of  Liberty  and 
Knights  of  the  American  Circle,  who  would  have  driven 
them  away,  were  arrested,  staid,  and  punished.  If  judicial 
notice  is  to  be  taken  of  the  one  fact,  judicial  notice  must  be 
taken  of  the  other  also ; — of  the  fact,  namely,  that  if  the 
soldiers  of  the  United  States,  by  their  arms,  had  not  held 
the  State  from  intestine  domestic  foes  within,  and  the  at- 
tacks of  traitors  leagued  with  such  without ;  had  not  kept 
the  ten  thousand  rebel  prisoners  of  war  confined  in  the 
neighborhood  from  being  released  by  these  knights  and  men 
of  the  Order  of  the  Rons  of  Liberty;  there  would  have  been 
no  courts  in  Indiana,  no  place  in  which  the  Circuit  Judge 
of  the  United  States  could  sit  in  peace  to  administer  the  law. 
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If,  however,  this  court  will  take  notice  that  justice  could 
only  be  administered  in  Indiana  because  of  the  immediate 
protection  of  the  bayonet,  and  therefore  by  the  permission 
of  the  commander  of  her  armed  forces,  to  which  the  safety 
of  the  State,  its  citizens,  courts,  and  homes  were  committed, 
then  the  court  will  have  taken  notice  of  the  precise  state  of 
facts  as  to  the  existence  of  warlike  operations  in  Indiana, 
which  is  spread  upon  the  record,  and  we  are  content  with 
the  necessary  inferences. 

As  respects  precedents,  I  admit  that  there  is  a  dearth  of 
precedents  bearing  on  the  exact  point  raised  here.  Why  is 
this?  It  is  because  the  facts  are  unprecedented;  because 
the  war  out  of  which  they  grew  is  unprecedented  also;  be- 
cause the  clemency  that  did  not  at  once  strike  down  armed 
traitors,  who  in  peaceful  communities  were  seeking  to  over- 
turn all  authority,  is  equally  unprecedented;  because  the 
necessity  which  called  forth  this  exertion  of  the  reserved 
powers  of  the  government  is  unprecedented,  as  well  as  all 
the  rest.  Let  opposing  counsel  show  the  instance  in  an  en- 
lightened age,  in  a  civilized  and  Christian  country,  where 
almost  one-half  its  citizens  undertook,  without  cause,  to  over- 
throw the  government,  and  where  coward  sympathizers,  not 
daring  to  join  them,  plotted  in  thp  security  given  by  the 
protecting  arms  of  the  other  half  to  aid  such  rebellion  and 
treason,  and  we  will  perhaps  show  a  precedent  for  hanging 
such  trftitors  by  military  commissions. 

This  is  the  value  of  this  case :  whenever  we  are  thrown 
into  a  war  again ;  whenever,  hereafter,  we  have  to  defend 
the  life  of  the  nation  from  dangers  which  invade  it,  we  shall 
have  set  precedents  how  a  nation  may  preserve  itself  from 
self-destruction.  In  the  conduct  of  the  war,  and  in  dealing 
with  the  troubles  which  preceded  it,  we  have  been  obliged 
to  learn  up  to  these  questions ;  to  approach  the  result  8(fcep 
by  step. 

Opposite  counsel  (Mr.  Black)  has  admitted  that  there 
were  dangers  which  might  threaten  the  life  of  the  nation, 
and  in  that  case  it  would  be  the  duty  of  the  nation,  and  it 
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would  be  its  right,  to  defend  itself.  He  classed  those  dan- 
gers thus:  first,  foreign  invasion;  second,  domestic  insurrec- 
tion; third,  mutiny  in  the  army  and  navy;  fourth,  corruption 
in  civil  administration;  and  last,  crimes  committed  by  indi- 
viduals; and  he  says  further,  there  were  within  the  Consti- 
tution powers  suflScient  to  enable  the  country  to  defend 
itself  from  each  and  all  these  dangers.  But  there  is  yet  an- 
other, a  more  perilous  danger,  one  from  which  this  country 
came  nearer  ruin  than  it  ever  came  by  any  or  by  all  others. 
That  danger  is  imbecility  of  administration ;  such  an  admin- 
istration as  should  say  that  there  is  no  constitutional  right  in 
a  State  to  go  out  of  the  Union,  but  that  there  is  no  power 
in  the  Constitution  to  coerce  a  State  or  her  people,  if  she 
choose  to  go  out.  It  is  in  getting  rid  of  that  danger,  un- 
enumerated,  that  we  have  had  to  use  military  power,  mili- 
tary orders,  martial  law,  and  military  commissions. 

The  same  counsel  was  pleased  to  put  certain  questions, 
difficult  as  he  thinks  to  be  answered,  as  to  the  method  of - 
proceeding  before  military  commissions;  but  no  sugges- 
tion is  made  upon  the  record  or  upon  the  briefs,  that  all 
the  proceedings  were  not  regular  according  to  the  custom 
and  usages  of  war.  They  have  all  the  indicia  of  regularity. 
There  being  then  nothing  alleged  why  the  proceedings  are 
not  regular,  we  are  brought  back  to  the  main  question. 

A  portion  of  the  argument  on  the  other  side  has  pro- 
ceeded upon  the  mistake,  that  a  military  commission  is  a 
courts  either  under,  by  virtue  of,  or  without  the  Constitution. 
It  is  not  a  court,  and  that  question  was  decided  not  long 
ago.  •  A  military  commission,  whatever  it  may  be,  derives  its 
power  and  authority  wholly  from  martial  law,  and  by  that 
law,  and  by  military  authority  only,  are  its  proceedings  to 
be  adjudged  and  reviewed.  In  Dynes  v.  Hoover*  this  was 
decided  by  this  tribunal  in  regard  to  a  court-martial.  The 
conclusion  was  sustained  in  Ex  parte  Vallaiidigham.^ 

The  last  quoted  case  is  like  the  present.  Vallandigham 
was  tried  by  a  military  commission,  and  he  invoked  the  aid 

♦  20  Howard,  781.  f  1  WaUace,  248. 
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of  the  court  to  get  away  from  it  Why  did  not  this  court 
then  decide,  as  opposing  counsel  assert  the  law  to  he,  that 
under  no  possible  circumstances  can  a  military  commission 
have  any  right,  power,  authority,  or  jurisdiction?  No  efuch 
decision  was  made.  It  was  decided  that  a  military  commis- 
sion "is  not  a  court  within  the  meaning  of  the  14th  section 
of  the  act  of  1789:"  that  this  court  has  no  power  to  issue  a 
writ  of  certiorari^  or  to  review  or  pronounce  any  opinion 
upon  the  proceedings  of  a  military  commission;  that  affirma- 
tive words  in  the  Constitution,  giving  this  court  original 
jurisdiction  in  certain  cases  must  be  construed  negatively 
as  to  all  others.  Mr.  Justice  Wayne,  in  delivering  the  opin- 
ion of  the  court,  saj^s: 

In  Ex  parte  Metzger*  it  was  "  determined  that  a  writ  of  cer- 
tiorari could  not  be  allowed  to  examine  a  commitment  by  a  dis- 
trict judge,  under  the  treaty  between  the  United  States  and 
France,  for  the  reason  that  the  judge  exercised  a  special  author- 
ity, and  that  no  provision  had  been  made  for  the  revision  of  his 
judgment.  So  does  a  court  of  military  commission  exercise  a 
special  authority.  In  the  case  before  us,  it  was  urged  that  the 
decision  in  Metzger's  case  had  been  made  upon  the  ground  that 
the  proceeding  of  the  district  judge  was  not  judicial  in  its  char- 
acter, but  that  the  proceedings  of  the  military  commission  were  so ; 
and  further,  it  was  said  that  the  ruling  in  that  case  had  been 
overruled  by  a  majority  of  the  judges  in  Raine's  case.  There  is 
a  misapprehension  of  the  report  of  the  latter  case,  and  as  to  the 
judicial  character  of  the  proceedings  of  the  military  commission, 
we  cite  what  was  said  by  this  court  in  the  case  of  The  United 
States  V.  Ferreira.'f 

"The  powers  conferred  by  Congress  upon  the  district  judge 
and  the  secretary  are  judicial  in  their  nature,  for  judgment  and 
discretion  must  be  exercised  by  both  of  them ;  but  it  is  not  judi- 
cial in  either  case,  in  the  sense  in  which  judicial  power  is  granted 
to  the  courts  of  the  United  States.  Nor  can  it  be  said  that  the 
authority  to  be  exercised  by  a  military  commission  is  judicial  in 
that  sense.  It  involves  discretion  to  examine,  to  decide,  and 
sentence,  but  there  is  no  original  jurisdiction  in  the  Supreme 

♦  6  Howard,  176.  f  18  Id.  48. 
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Court  to  issae  a  writ  of  habeas  corpus  ad  subjiciendumj  to  review 
or  reverse  its  proceedings,  or  the  writ  of  certiorari  to  revise  the 
procoedings  of  a  military  commission." 

Uuder  such  language  there  is  an  end  of  this  case. 

We  have  already  stated  that  military  commissions  ohtain 
their  jurisdiction  from  martial  law.  What,  then,  is  martial 
law  ?  We  have  also  already  defined  it.*  But  our  definition 
has  not  been  observed.  Counsel  treat  it  as  if  we  would  set 
up  the  absolutely  unregulated,  arbitrary,  and  unjust  caprice 
of  a  commanding  gnd  despotic  officer.  Let  us  restate  and 
analyze  it.  "  Martial  law  is  the  will  of  the  commanding  offi- 
cer of  an  armed  force,  or  of  a  geographical  military  depart- 
ment, expressed  in  time  of  war,  within  the  limits  of  his  mil- 
itary jurisdiction,  as  necessity  demands  and  prudence  dic- 
tates, restrained  or  enlarged  by  the  orders  of  his  military  or 
supreme  executive  chief."  This  definition  is  substantially 
taken  from  the  despatches  of  the  Duke  of  Wellington. 
When  he  was  called  upon  to  answer  a  complaint  in  Parlia- 
ment for  this  exercise  of  military  jurisdiction  and  martial 
law  in  Spain,  he  thus  defined  itf  On  another  occasion,  when 
speaking  of  Viscount  Torrington's  administration  as  military 
governor  of  Ceylon,  he  said  thus: 

"  The  general  who  declared  martial  law,  and  commanded  that 
it  should  be  carried  into  execution,  was  bound  to  lay  down  dis- 
tinctly the  nUes,  and  regulations,  and  limits  according  to  which 
his  will  was  to  be  carried  out.  Now  he  had,  in  another  country, 
carried  on  martial  law ;  that  was  to  say,  he  had  governed  a  large 
proportion  of  the  population  of  a  country,  by  his  own  will.  But, 
then,  what  did  he  do?  He  declared  that  the  country  should  be 
governed  according  to  its  own  national  laws,  and  he  carried  into 
execution  that  will.  He  governed  the  country  strictly  by  the 
laws  of  the  country;  and  he  governed  it  with  such  moderation, 
he  must  say,  that  political  servants  and  jadges,  who  at  first  had 
fled  or  had  been  expelled,  afterwards  consented  to  act  under  his 

*  Supra,  p.  14. 

f  Hansard's  Parliamentary  Debates,  8d  Series,  vol.  14,  p.  879;  and  see, 
also.  Opinions  of  the  Attorneys-General,  vol.  8,  p.  866. 
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direction.     The  judges  sat  in  the  courts  of  law,  conducting  their 
judicial  business  and  administering  the  law  under  his  direction" 

It  is  the  will  of  the  commanding  officer.  Being  to  be  exercised 
upon  the  instant,  it  can  have  no  other  source.  The  com- 
manding officer  of  an  armed  force,  is  another  element  of  the 
definition. 

Martial  law  must  have  another  distinguishing  quality.  It 
must  be  the  will  of  the  commander,  exercised  under  the 
limitations  mentioned  in  time  of  war,  and  that  is  a  portion 
of  the  definition  which  is  fatal  to  the  authorities  read  by  my 
brother  Garfield,  as  1  shall  show. 

When  is  it  to  be  exercised f  "When  necessity  demands  and 
prudence  dictates."  That  is  to  say,  in  carrying  on  war, 
when  in  the  judgment  of  him  to  whom  the  country  has  in- 
trusted its  welfare — whose  single  word,  as  commander  of 
the  army,  can  devote  to  death  thousands  of  its  bravest  and 
best  sons — we  give  to  him,  when  necessity  demands,  the 
discretion  to  govern,  outside  of  the  ordinary  forms  and  con- 
stitutional limits  of  law,  the  wicked  and  disloyal  within  the 
military  lines. 

In  time  of  war,  to  save  the  country's  life,  you  send  forth 
your  brothers,  your  sons,  and  put  them  under  the  command, 
under  the  arbitrary  will  of  a  general  to  dispose  of  their  per- 
sons and  lives  as  he  pleases;  but  if,  for  the  same  purpose, 
he  touches  a  Milligan,  a  Son  of  Liberty,  the  Constitution  is 
invoked  in  his  behalf — and  we  are  told  that  the  fabric  of  civil 
government  is  about  to  fall !  We  submit  that  if  he  is  in- 
trusted with  the  power,  the  will,  the  authority  to  act  in  the 
one  case,  he  ought  to  have  sufficient  discretion  to  deal  with 
the  other;  and  that  the  country  will  not  be  so  much  endan- 
gered from  the  use  of  both,  as  it  would  be  if  he  used  the 
first  and  not  the  last. 

Martial  law  is  known  to  our  laws;  it  is  constitutional,  and 
was  derived  from  our  mother  country.     De  Lolme  says  :* 

"In  general,  it  may  be  laid  down  as  a  maxim,  that,  where  the 
sovereign  looks  to  his  army  for  the  security  of  his  person  and 

*  De  Lolme,  Stephenfi'  ed.  of  1838,  p.  972. 


Dec.  1866.]  Ex  pabtb  Milligan.  98 

Beply  for  the  United  States. 

aathority,  the  same  military  laws  by  which  this  army  is  kept 
together,  must  be  extended  over  the  whole  nation ;  not  in  re- 
gard to  military  duties  and  exercises,  but  certainly  in  regard 
to  all  that  relates  to  the  respect  dae  to  the  sovereign  and  to  his 
orders." 

"  The  martial  law,  concerning  these  tender  points,  must  be 
universal.  The  jealous  regulations,  concerning  mutiny  and  con- 
tempt of  orders,  cannot  be  severely  enforced  on  that  part  of  the 
nation  which  secures  the  subjection  of  the  rest,  and  enforced, 
too,  through  the  whole  scale  of  military  subordination,  from  the 
soldier  to  the  officer,  up  to  the  very  head  of  the  military  system, 
while  the  more  numerous  and  inferior  part  of  the  people  are  left 
to  enjoy  an  unrestrained  freedom ; — that  secret  disposition  which 
prompts  mankind  to  resist  and  counteract  their  superiors,  can- 
not be  surrounded  by  such  formidable  checks  on  one  side,  and 
be  left  to  be  indulged  to  a  degree  of  licentiousness  and  wanton- 
ness on  the  other." 

Passing  from  one  of  the  most  learned  commentators  upon 
England's  Constitution,  to  one  who  may  be  said  to  have 
lived  our  Constitution;  who  came  into  life  almost  as^the 
Constitution  came  into  life ;  whose  father  was  the  second 
chief  executive  officer  of  the  nation;  conversant  with  public 
affairs  and  executing  constitutional  law  in  every  department 
of  the  government  from  earliest  youth,  wielding  himself 
chief  executive  power,  and  admitted  to  be  one  of  the  ablest 
constitutional  lawyers  of  his  time — what  principles  do  we 
find  asserted? 

Mr.  John  Quincy  Adams,  speaking  of  the  effect  of  war 
upon  the  municipal  institutions  of  a  country,  said  :* 

'<  Slavery  was  abolished  in  Columbia,  first,  by  the  Spanish 
Greneral  Morillo,  and,  secondly,  by  the  American  General  Boli- 
var. It  was  abolished  by  virtue  of  a  military  command  given 
at  the  head  of  the  army,  and  the  abolition  continues  to  be  law 
to  this  day.  It  was  abolished  by  the  laws  of  war,  and  not  by 
municipal  enactments;  the  power  was  exercised  by  military 
commanders,  under  instructions,  of  course,  from  their  respective 

*  A.D.  1842.    Beoords  and  SpeecheB,  p.  84. 
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governments.  And  here  I  recur  agai  n  to  the  exampi  es  of  General 
Jackson.  What  are  you  now  about  in  Congress  ?  You  are  about 
passing  a  grant  to  refund  to'  General  Jackson  the  amount  of  a 
certain  fine  imposed  upon  him  by  a  judge,  under  the  laws  of  the 
State  of  Louisiana.  You  are  going  to  refund  him  the  money, 
with  interest ;  and  this  you  are  going  to  do  because  the  impo- 
sition of  the  fine  was  unjust.  Because  General  Jackson  was 
acting  under  the  laws  of  war,  and  because  the  moment  you 
place  a  military  commander  in  a  district  which  is  the  theatre  of 
war,  the  laws  of  war  apply  to  that  district"    ' 

....**  I  might  furnish  a  thousand  proofs  to  show  that  the 
pretensions  of  gentlemen  to  the  sanctity  of  their  municipal  in- 
stitutions under  a  state  of  actual  invasion  and  of  actual  war, 
whether  servile,  civil,  or  foreign,  is  wholly  unfounded,  and  that 
the  laws  of  war  do,  in  all  such  cases,  take  the  precedence." 

"  I  lay  this  down  as  the  law  of  nations.  I  say  that  the  mili- 
tary authority  takes  for  the  time  the  place  of  all  municipal  in- 
stitutions, and  slavery  among  the  rest;  and*that,  under  that 
state  of  things,  so  far  from  its  being  true  that  the  States  where 
slavery  exists  have  the  exclusive  management  of  the  subject, 
not  only  the  President  of  the  United  States,  but  the  commander 
of  the  army  has  power  to  order  the  universal  emancipation  of 
the  slaves.  I  have  given  here  more  in  detail  a  principle,  whi^h 
I  have  asserted  on  this  floor  before  now,  and  of  which  I  have 
no  more  doubt,  than  that  you,  sir,  occupy  that  chair.  I  give  it 
in  its  development,  in  order  that  any  gentleman,  from  any  part 
of  the  Union,  may,  if  he  thinks  proper,  deny  the  truth  of  the 
position,  and  may  maintain  his  denial ;  not  by  indignation,  not 
by  passion  and  fury,  but  by  sound  and  sober  reasoning  from  the 
laws  of  nations  and  laws  of  war.  And  if  my  position  can  be 
answered  and  refuted,  I  shall  receive  the  refutation  with  pleas- 
ure; I  shall  be  glad  to  listen  to  reason,  aside,  as  I  say,  from  in- 
dignation and  passion.  And  if,  by  force  of  reasoning,  my  un- 
derstanding can  be  convinced,  I  here  pledge  myself  to  recant 
what  I  have  asserted." 


The  case  of  General  Jackson's  fine  was  the  test  case  of 
martial  law  in  this  country.  What  were  the  facts  ?  On  the 
15th  of  December,  1814,  General  Jackson  declared  martial 
law  within  his  camp,  extending  four  miles  above  and  four 
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miles  below  the  city.  The  press  murmured,  but  did  not 
speak  out  until  after  there  came  unofficial  news  of  peace. 
Then  it  was  said  that  the  declaration  of  peace,  ipsofacto^  dis- 
solved martial  law;  that  the  General  had  no  right  to  main- 
tain martial  law  any  longer;  and  murmurs  loudly  increased. 
But,  the  General  said,  that  he  had  not  received  any  official 
news  of  the  establishment  of  peace;  and,  until  it  came  offi- 
cially, he  should  not  cease  his  military  operations  for  safety  of 
the  city.  Thereupon  what  happened  ?  One  Louallier  was 
arrested  by  the  military,  for  alleged  seditious  language,  and 
Judge  Hall  interposed  with  his  writ  of  habeas  corpus.  This 
was  on  the  5th  of  March,  1815.  The  battle  of  New  Orleans, 
which  substantially  removed  all  danger,  was  fought  on  the 
8th  of  January.  General  Jackson  sent  his  aide-de-camp  and 
arrested  Judge  Hall.  The  cry  then  as  now  was  that  the  ne- 
cessity for  martial  law  had  ceased ;  why  hold  Judge  Hall, 
after  the  news  of  peace  had  come  ?  Why  not  turn  him  over 
to  the  civil  authorities  ?  "What  next  took  place  ?  Peace  was 
declared  in  an  official  manner ;  the  proclamation  of  martial 
law  was  withdrawn ;  Judge  Hall  took  his  seat  on  the  bench, 
and  his  first  act  was  to  issue  an  attachment  of  contempt  for 
General  Jackson,  who  was  accordingly  brought  before  him. 
When  General  Jackson  offered  an  explanation  of  his  con- 
duct, the  Judge  refused  to  receive  it,  and  fined  him  $1000. 
The  fine  was  paid  in  submission  to  the  law.  Tears  after- 
wards. Congress  proceeded  not  to  excuse,  not  to  explain 
•  away  that  act  of  General  Jackson,  declaring  martial  law, 
but  to  justify  it.  I  am  surprised  to  hear  it  said  that  nobody 
justified  General  Jackson.  Whether  General  Jackson  was 
to  be  excused  or  to  be  justified  was  the  whole  question  at 
issue  between  the  parties  in  Congress.  A  bill  was  brought 
in  "to  indemnify  Major-General  Andrew  Jackson  for  dam- 
ages sustained  in  the  disch&rge  of  his  official  duiy.'^  Some 
who  were  in  the  Senate  of  that  day,  said :  "  We  will  not 
justify,  we  will  excuse,  this  action  in  General  Jackson ;  we 
move,  therefore,  to  change  the  title  of  the  bill  into  a  *  bill 
for  the  relief  of  General  Jackson.' "  But  Mr.  R.  J.  Walker, 
speaking  for  General  Jackson,  made  a  minority  report,  in 
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which  he  put  the  whole  question  upon  the  ground  of  justifi- 
cation.* 
He  said : 

'<  That  General  Jackson,  and  those  united  with  him  in  the  de* 
fence  of  New  Orleans,  fully  believed  this  emergency  to  exist,  is 
beyond  all  doubt  or  controversy.  If,  then,  this  was  the  state 
of  the  case,  it  was  the  duty  of  General  Jackson  to  have  made 
the  arrest;  and  the  act  was  not  merely  excusable  but  justifiable. 

It  was  demanded  by  a  great  and  overruling  necessity 

This  great  law  of  necessity— of  defence  of  self,  of  home,  and 
of  country — ^never  was  designed  to  be  abrogated  by  any  statute, 
or  by  any  constitution.  This  was  the  law  which  justified  the 
arrest  and  detention  of  the  prisoner;  and,  however  the  act  may 
now  be  assailed,  it  has  long  since  received  the  cordial  approba- 
tion of  the  American  people.  That  General  Jackson  never  de- 
sired to  elevate  the  military  above  the  civil  authority  is  proved 
by  his  conduct  during  the  trial,  and  after  the  imposition  of  this 
fine." 

"  The  title  of  the  bill  is  in  strict  conformity  with  the  facts  of 
the  case,  and,  in  the  opinion  of  the  undersigned,  should  be  re- 
tained. The  country  demands  that  his  money  shall  bo  returned 
as  an  act  of  justice.  It  was  a  penalty  incurred  for  saving  the 
country,  and  the  country  requires  that  it  shall  be  restored." 

The  fine  was  returned  with  interest 

The  case  of  Johnson  v.  Duncan,  in  the  Supreme  Court  of 
Louisiana,  and  cited  on  the  other  side,  was  decided  by  judges 
sitting  under  the  excitement  of  the  collision  between  the 
military  and  the  judges.  As  an  authority  it  is  of  no  value. 
The  case  of  Luther  v.  Borden,  in  which  Mr.  Justice  Wood- 
bury's dissenting  opinion,  strange  to  say,  has  been  cited  by 
my  brother  Garfield  against  the  opinion  of  the  court,  de- 
cides that  martial  law  did  obtaim  in  Rhode  Island,  and  sus- 
tains General  Jackson. 

The  court  say :   . 

"  If  the  government  of  Rhode  Island  deemed  the  armed  op- 
*  Benton's  Gondenfled  Debates,  vol.  14,  p.  641. 
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position  so  formidable,  and  so  ramified  throughout  the  State,  as 
to  require  the  use  of  its  military  force  and  the  declaration  of 
martial  law,  we  see  no  ground  upon  which  this  court  can  ques- 
tion its  authority.  It  was  a  state  of  war;  and  the  established 
government  resorted  to  the  rights  and  usages  of  war  to  main- 
tain itself,  and  to  overcome  the  unlawful  opposition.  And  in 
that  state  of  things  the  officers  engaged  in  its  military  service 
might  lawfully  arrest  any  one,  who  from  the  information  before 
them,  they  had  reasonable  grounds  to  believe  was  engaged  in 
the  insurrection,  and  might  order  a  house  to  be  forcibly  entered 
and  searched,  when  there  were  reasonable  grounds  for  supposing 
he  might  be  there  concealed.'' 

We  have  put  in  our  definition  of  martial  law  the  words, 
"in  time  of  war,'*  tempore  belli.  That  portion  of  the  defini- 
tion answers  every  question,  as  to  when  this  law  may  obtain. 

Now  what  was  the  Earl  of  Lancaster's  case,  quoted  and 
so  much  relied  on  by  the  other  side?  The  earl  raised  a  re- 
bellion; and  was  condemned  and  executed  by  sentence  of  a 
court-martial,  after  the  rebellion  had  been  subdued.  Thereupon 
his  brother  brought  a  writ  of  error,  by  leave  of  the  king, 
before  the  king  himself  in  Parliament,  for  the  purpose  of 
reversing  the  judgment  and  obtaining  his  lands,  and  among 
the  errors  assigned,  was  this: 

"  Yet  the  said  Earl  Thomas,  &c.,  was  taken  in  time  of  peace, 
and  brought  before  the  king  himself;  and  the  said  our  lord  and 
father  the  king,  &c.,  remembered  that  the  same  Thomas  was 
guilty  of  the  seditions  and  other  felonies  in  the  aforesaid  con- 
tained ;  without  this,  that  he  arraigned  him  therefor,  or  put  him 
to  answer  as  is  the  custom  according  to  the  law,  &c.,  and  thus, 
without  arraignment  and  answer,  the  same  Thomas,  of  error 
and  contrary  to  the  law  of  the  land,  was  in  time  of  peace  adjudged 
to  death,  notwithstanding  that  it  is  notorious  and  manifest  that 
the  whole  time  in  which  the  said  misdeeds  and  crimes  contained 
in  the  said  record  and  proceedings  were  charged  against  the 
said  earl,  and  also  the  time  in  which  he  was  taken,  and  in  which 
our  said  lord  and  father  the  king  remembered  him  to  be  guilty, 
&c.,  and  in  which  he  was  adjudged  to  death,  was  a  time  of  peace, 
and  the  more  especially  as  throughout  the  whole  time,  afore- 

VOL.  IV.  7 
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said,  the  Chancery  and  other  courts  of  pleas  of  our  lord  the  king 
were  open,  and  in  which  right  was  done  to  every  mariy  as  it  used 
to  be;  nor  did  the  same  lord  the  king  in  that  time  ever  side  with 
standard  unfurled ;  the  said  lord  and  father  the  king,  &c.,  in  such 
time  «/  f^eaee  ought  not  against  the  same  earl,  thus  to  have  re- 
membered nor  to  have  adjudged  him  to  death,  without  arraign- 
ment and  answer." 

So  that  the  whole  record  turned  upon  the  question  whether 
the  rebellion  being  ended,  peace  having  come,  the  Earl  of 
Lancaster  was  liable  to  be  adjudged  by  military  commission 
in  time  of  peace,  and  it  was  held  that  that  was  against  com- 
mon right. 

The  Petition  of  Right  is  referred  to;  but  it  was  not,  as  is 
«upposed,  because  of  the  ship-money  and  the  trial  of  Hamp- 
den  and  others,  that  this  great  petition  was  passed.  It  was  be- 
cause King  Charles  had  quartered  in  the  town  of  Plymouth, 
and  in  the  County  of  Devon,  certain  soldiers  in  time  of 
peace,  upon  the  inhabitants  thereof ;  and  had  issued  his  com- 
mission that  those  counties  should  be  governed  by  "  martial 
law,"  while  the  soldiers,  in  time  of  peace,  were  quartered 
there,  and  therefore  came  the  Petition  cited;  and  it  was 
adjudged  that  military  commissions,  issued  in  time  of  peace, 
should  never  have  place  in  the  law  of  England;  and  all  the 
people  to  that,  even  to  this  day,  heartily  agree.* 

Governor  Wall's  case  shows  truly  that  martial  law  did  not 
protect  him  for  his  action  under  it;  but  if  there  ever  was  a 
judicial  murder,  a  case  where  a  man,  without  cause  and 
without  right,  was  put  to  death,  this  was  the  case.  Lord 
Chief  Justice  Campbell,  speaking  of  it,  says  rf 

"  The  prosecution  brought  great  popularity  to  the  Attorney- 
General  and  the  government  of  which  he  was  the  organ,  upon 
the  supposition  that  it  presented  a  striking  display  of  the  stern 
impartiality  of  British  jurisprudence;  but  after  a  calm  review 
of  the  evidence,  I  fear  it  will  rather  be  considered  by  posterity 

♦  Hale'8  Pleas  of  the  Crown,  42. 

I  Lives  of  the  Chief  Justices ;  Life  of  EUenboroagh. 
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as  an  instance  of  the  triumph  of  vulgar  prejudice  over  humanity 
and  justice/' 

Another  case  cited  is  that  of  the  Rev.  John  Smith,  of 
Demerara,  who  was  tried  and  convicted  by  a  court-BQartial, 
for  inciting  negroes  to  mutiny  in  Demerara,  six  weeks  after 
a  rebellion  was  wholly  quelled,  and  when  there  seems  to 
have  been  no  necessity  for  such  proceedings,  nor  any  reason 
that  they  should  be  carried  on.  The  excuse  of  the  governor 
was,  that  the  planters  were  so  infuriated  against  Mr.  Smith 
that  he  thought  that  trying  him  by  court-martial  would 
secure  him  better  justice.  I  agree  that  this  was  no  excuse, 
that  no  necessity  here  existed.  Brougham  and  Mackintosh 
brought  all  their  eloquence  to  overturn  martial  law.  Their 
words  have  been  cited;  but  the  other  side  forgot  to  state 
that  upon  a  division  of  the  House  of  Commons,  Brougham 
and  Mackintosh  were  in  a  minority  of  forty-six.  So  that 
after  a  deliberate  argument  of  many  days,  the  great  final 
tribunal  of  English  justice  decided  that  Mr.  John  Smith's 
case  was  rightly  tried  under  martial  law.  The  case  is  an 
authority  not  for,  but  against,  the  side  which  it  is  cited  to 
support 

It  is  said  that  in  18^5,  Congress  refused  to  pass  an  act 
which  would  throw  any  discredit  on  military  commissions, 
or  limit  their  action  wherever  a  rebel  or  a  traitor,  secret  or 
open,  was  to  be  found  upon  whom  their  jurisdiction  should 
operate.  If  such  tribunals  for  certain  purposes  were  not 
lawful  in  the  judgment  of  the  House  of  Representatives ;  if 
military  commissions  had  no  place  in  the  laws  of  the  land, 
why  the  necessity  of  action  by  Congress  to  repeal  them  ? 

Reference  has  been  made  by  opposing  counsel  to  what 
they  consider  the  views  of  General  Washington ;  and  an  ar- 
gument has  been  attempted  to  be  drawn  from  this.  Now, 
the  first  military  commission  upon  this  continent  of  which 
there  is  any  record  sat  by  command  of  Washington  himself. 
Its  proceedings  were  published  by  order  of  Cpngress,  and 
are  well  known.  I  refer  to  Andre's  case.  That  was  not  a 
**  court-martial;"  there  was  no  order  to  adjudicate;  no  find- 
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ing;  no  sentence;  only  a  report  of  facts  to  General  Wash- 
ington, and  then  Washington  issued  the  order,  in  virtue 
of  his  authority  as  commander-in-chief,  which  condemned 
Andrfe  to  death. 

But  we  do  not  stop  there.  This  may  be  said  to  have  been 
the  exceptional  case  of  a  spy.  To  give,  then,  another  illus- 
tration of  what  Washington  thought  of  the  rights  of  military 
commanders  in  the  field,  attention  may  be  directed  to  the 
trial  of  Joshua  Hett  Smith.  Smith  was  the  man  at  whose 
house  Arnold  and  Andrfe  met.  He  was  taken  and  tried  by 
a  military  court  for  treasonable  practices.  The  civil  courts 
were  open  at  Tarrytown,  at  that  time ;  the  British  Constitu- 
tion as  adopted  by  our  colonial  fathers  extended  over  him, 
but  still  Washington  tried  Smith  by  a  military  court  In 
Chandler's  Criminal  Trials,*  Smith  gives  an  account  of  his 
interview,  when  he  was  first  brought  before  Washington, 
which  I  cite  in  order  that  the  court  may  understand  how 
the  Father  of  his  Country  regarded  the  extent  of  his  powers 
as  military  commander.     Smith  says : 

^^  After  as  much  time  had  elapsed  as  I  supposed  was  thought 
necessary  to  give  me  rest  from  my  march,  I  was  conducted  into 
a  room,  where  were  standing  General  Washington  in  the  centre, 
and  on  each  side  General  Knox  and  the  Marquis  de  La  Fayette, 
with  Washington's  two  aides-de-camp.  Colonels  Harrison  and 
Hamilton.  Provoked  at  the  usage  I  received,  I  addressed  Gen- 
eral Washington,  and  demanded  to  know  for  what  cause  I  was 
brought  before  him  in  so  ignominious  a  manner?  The  General 
answered,  sternly,  that  I  stood  before  him  charged  with  the 
blackest  treason  against  the  citizens  of  the  United  States;  that 
he  was  authorized,  from  the  evidence  in  his  possession,  and  from 
the  authority  vested  in  him  by  Congress,  to  hang  me  immedi- 
ately as  a  traitor,  and  that  nothing  could  save  me  but  a  candid 
confession  who  in  the  army,  or  among  the  citizens  at  large, 
were  my  accomplices  in  the  horrid  and  nefarious  designs  I  had 
meditated  for  the  last  ten  days  past." 

What  now,  may  I  ask,  is  to  be  thought  of  the  argument 
*  VoL  2,  p.  248. 
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of  my  opposing  brethren,  who  assert  that  in  civil  courts  the 
Constitution  does  not  allow  any  pressure  to  be  brought  upon 
a  man  to  make  him  confess,  at  the  same  time  that  they  eulo- 
gize the  military  conduct  of  Washington  ? 

But  wliat  redress,  it  is  asked,  shall  any  citizen  have  if  this 
power — so  great,  so  terrible,  and  so  quick  in  its  effects — is 
abused  ?  The  same  and  only  remedy  that  he  can  have  when- 
ever power  is  abused.  K  that  power,  under  martial  law,  is 
used  for  personal  objects  of  aggrandizement,  or  revenge;  of 
imprisoning,  one  hour,  any  citizen,  except  when  necessity 
under  fair  judgment  demands,  he  ought  to  have  an  appeal 
to  the  courts  of  the  country  after  peace,  for  redress  of  griev- 
ance. 

It  has  been  said  that  martial  law,  and  its  execution  by 
trials  by  military  commission,  is  fatal  to  liberty  and  the 
pursuit  of  happiness ;  but  we  are  only  asking  for  the  exer- 
cise of  military  power,  when  necessity  demands  and  pru- 
dence dictates.  If  the  civil  law  fails  to  preserve  rights,  and 
to  insure  safety  and  tranquillity  to  the  country ;  if  there  is 
no  intervention  of  military  power  to  right  wrongs  and  pun- 
ish crime,  an  outraged  community  will  improvise  some  tri- 
bunal for  themselves,  whose  execution  shall  be  as  swift  and 
whose  punishments  shall  be  as  terrible  as  any  exhibition  of 
military  power;  some  tribunal  wholly  unregulated  and  which 
is  responsible  to  no  one.  We  are  not  without  such  examples 
on  this  continent. 

The  proclamation  of  24th  September,  1862,*  by  which  the 
President  suspended  the  privilege  of  the  writ  of  habeas  cor- 
pus, and  which  proclamation  was  in  full  force  during  these 
proceedings,  was  within  the  power  of  the  President,  inde- 
pendently of  the  subsequent  act  of  Congress,  to  make. 
Brown  v.  The  United  Stateslf  seems  full  on  this  point.    It  says : 

"  When  the  legislative  authority,  to  whom  the  right  to  de- 
clare war  is  confined,  has  declared  war  in  its  most  unlimited 
manner,  the  executive  authority,  to  whom  the  execution  of  the 
war  is  confided,  is  bound  to  carry  it  into  effect.    He  has  a  discre- 

*  See  supra,  pp.  15-16.  f  8  Cranch,  168. 
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lion  vested  in  him,  as  to  the  manner  and  extent,  but  he  eannot 
lawfully  transcend  the  rules  of  warfare  established  among  civil- 
ized nations.  He  cannot  lawfully  exercise  powers  or  authorize 
proceedings  which  the  civilized  world  repudiates  and  disclaims. 
The  sovereignty,  as  to  declaring  war  and  limiting  its  eflTects, 
rests  with  the  legislature.  The  sovereignty  as  to  its  execution 
rests  with  the  President." 

However,  the  subsequent  act  of  Congress*  did  ratify  what 
the  President  did;  so  that  every  way  the  view  taken  of  his 
powers  in  the  case  just  quoted  stands  firm. 

And  the  wisdom  of  this  view  appears  nowhere  more  than 
in  the  present  case.  The  court,  of  course,  can  have  no 
knowledge  how  extensive  was  this  "  Order  of  Sons  of  Lib- 
erty ;"  how  extensive  was  the  organization  of  these  Ameri- 
can Knights  in  Indiana.  It  was  a  secret  Order.  Its  vast 
extent  was  not  known  generally.  But  the  Executive  might 
have  known;  and  if  I  might  step  out  of  the  record,  I  could 
say  that  I  am  aware  that  he  did  know,  that  this  Order  pro- 
fessed to  have  one  hundred  thousand  men  enrolled  in  it  in 
the  States  of  Indiana,  Ohio,  and  Illinois,  so  that  no  jury 
could  be  found  to  pass  upon  any  case,  and  that  any  court- 
house wherein  it  had  been  attempted  to  try  any  of  the  con- 
spirators, would^have  been  destroyed.  The  President  has 
judged  that  in  this  exigency  a  military  tribunal  alone  could 
safely  act. 

We  have  thus  far  grounded  our  case  on  the  great  law  of 
nations  and  of  war.  Has  the  Constitution  any  restraining 
clause  on  the  power  thus  derived  ? 

It  is  argued  that  the  fourth,  fifth,  and  sixth  articles  to  the 
amendments  to  the  Constitution  are  limitations  of  the  war- 
making  power ;  that  they  were  made  for  a  state  of  war  as 
well  as  a  state  of  peace,  and  aimed  at  the  military  authority 
as  well  as  the  civil.  We  have  anticipated  and  partially  an- 
swered this  argument-t  As  we  observed,  by  the  Constitu- 
tion, as  originally  adopted,  there  was  no  limitation  put  upon 

*  Sec  supra^  p.  4.  f  See  mipra^  pp.  20-21. 
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the  war-making  powers.  It  only  undertook  to  limit  one 
incident  of  the  war-making  power, — the  habeas  corpus;  and 
if  limit  it  can  be  called,  observe  the  way  in  which  that  writ 
is  guarded.  It  is  provided  that  the  writ  of  habeas  corpus^  in 
feme  0/ /)^ac6,  shall  not  be  suspended;  it  shall  only  be  sus- 
pended when,  "  in  case  of  rebellion  or  invasion,  the  public 
safety  requires;"  that  is,  in  time  of  war.  It  seems  to  have 
been  taken  for  granted  by  the  Constitution  that  the  writ  is 
to  be  suspended  in  time  of  war  because  very  different  rules 
must  then  govern.  The  language  of  the  Constitution  is^ 
that  it  "  shall  not  be  suspended  except," — showing  that  it 
was  supposed  that  the  war-making  power  would  find  it  ne- 
cessary to  suspend  the  habeas  corpus;  and  yet  no  other  guard 
was  thrown  around  it. 

By  the  subsequent  amendments  there  was,  as  we  conceive, 
but  one  limitation  put  upon  the  war-making  power,  and  that 
was  in  regard  to  the  quartering  of  soldiers  in  private  houses. 

In  no  discussion  upon  these  articles  of  amendment  was 
there,  in  any  State  of  the  Union,  a  discussion  upon  the  ques- 
tion, what  should  be  their  effect  in  time  of  war?  Yet  every 
one  knew,  and  must  have  known,  that  each  article  would  be 
inoperative  in  some  cases  in  time  of  war.  If  in  some  cases, 
why  not  in  all  cases  where  necessity  demands  it,  and  where 
prudence  dictates  ? 

There  is,  in  truth,  no  other  way  of  construing  constitu- 
tional provisions,  than  by  the  maxim,  Singula  singulis  red- 
denda.  Each  provision  of  the  Constitution  must  be  taken 
to  refer  to  the  proper  time,  as  to  peace  or  war,  in  which  it 
operates,  as  well  as  to  the  proper  subject  of  its  provisions. 

For  instance,  the  Constitution  provides  that  "no  person" 
shall  be  deprived  of  liberty  without  due  process  of  law. 
And  yet,  as  we  know,  whole  generations  of  people  in  this 
land — as  many  as  four  millions  of  them  at  one  time — people 
described  in  the  Constitution  by  this  same  word,  "persons," 
have  been  till  lately  deprived  of  liberty  ever  since  the  adop- 
tion of  the  Constitution,  without  any  process  of  law  whatever. 

The  Constitution  provides,  also,  that  no  "  person's  "  right 
to  bear  arms  shall  be  infringed;   yet  these  same  people, 
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described  elsewhere  in  the  Constitution  as  "  persons,"  have 
been  deprived  of  their  arms  whenever  they  had  them. 

If  you  are  going  to  stand  on  that  letter  of  the  Constitution 
which  is  set  up  by  the  opposite  side  in  the  matter  before  us, 
how  are  we  to  explain  such  features  in  the  Constitution,  in 
various  provisions  in  which  slaves  are  called  persons,  with 
nothing  in  the  language  used  to  distinguish  them  from  per- 
sons who  were  free. 

Mr.  Black  has  said,  that  the  very  time  when  a  constitu- 
tional provision  is  wanted,  is  the  time  of  war,  and  that  in 
time  of  war,  of  civil  war  especially,  and  the  commotions 
just  before  and  just  after  it,  the  constitutional  provisions 
should  be  most  rigidly  enforced.  We  agree  to  that;  but  we 
assert  that,  in  peace,  when  there  is  no  commotion,  the  con- 
stitutional provisions  should  be  most  rigidly  enforced  as 
well.  Constitutional  provisions,  within  their  application, 
should  be  always  most  rigidly  enforced.  We  do  not  ask  any- 
thing outside  of  or  beyond  the  Constitution.  We  insist  only 
that  the  Constitution  be  interpreted  so  as  to  save  the  nation, 
and  not  to  let  it  perish. 

We  quote  again  the  solemnly  expressed  opinion  of  Mr. 
Adams,  in  1836,  in  another  of  his  speeches: 

"  In  the  authority  given  to  Congress  by  the  Constitution  of 
the  United  States  to  declare  war,  all  the  powers,  incident  to  war, 
are  by  necessary  implication  conferred  upon  the  government 
of  the  United  States.  Now,  the  powers  incidental  to  war  are 
derived,  not  from  any  internal,  municipal  source,  but  from  the 
laws  and  usages  of  nations.  There  are,  then,  in  the  authority 
of  Congress  and  the  Executive,  two  classes  of  powers,  altoge- 
ther different  in  their  nattire,  and  often  incompatible  with  each 
other, — the  war  power  and  the  peace  power.  The  peace  power 
is  limited  by  regulation  and  restraints,  by  provisions  prescribed 
within  the  Constitution  itself.  The  war  power  is  limited  only 
by  the  law  and  usages  of  nations.  The  power  is  tremendous. 
It  is  strictly  constitutional,  but  it  breaks  down  every  barrier  so 
anxiously  erected  for  the  protection  of  liberty,  property,  and  life." 

It  is  much  insisted  on,  that  the  determining  question  as 
to  the  exercise  of  martial  law,  is  whether  the  civil  courts 
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are  in  session;  but  civil  courts  were  in  session  in  this  city 
during  the  whole  of  the  Rebellion,  and  yet  this  city  has  been 
nearly  the  whole  time  under  the  martial  law.  There  was 
martial  law  in  this  city,  when,  in  1864,  the  rebel  chief,  Jubal 
Early,  was  assaulting  it,  and  when,  if  this  court  had  been 
sitting  here,  it  would  have  been  disturbed  by  the  enemy's 
cannon.  Yet  courts — ordinary  courts — were  in  session.  It 
does  not  follow,  because  the  ordinary  police  machinery  is  in 
motion  for  the  repression  of  ordinary  crimes,  because  the 
rights  between  party  and  party  are  determined  without  the 
active  interference  of  the  military  in  cases  where  their  safety 
and  rights  are  not  involved,  that,  therefore,  martial  law  must 
have  lost  its  power. 

This  exercise  of  civil  power  is,  however,  wholly  permis- 
sive, and  is  subordinated  to  the  military  power.  And  whether 
it  is  to  be  exercised  or  not,  is  a  matter  within  the  discretion 
of  the  commander.  That  is  laid  down  by  Wellington,*  and 
the  same  thing  is  to  be  found  in  nearly  every  instance  of  the 
exercise  of  martial  law.  The  commanders  of  armies,  in  such 
exercise,  have  been  glad,  if  by  possibility  they  could  do  so, 
to  have  the  courts  carry  on  the  ordinary  operations  of  jus- 
tice. But  they  rarely  permit  to  them  jurisdiction  over 
crimes  affecting  the  well-being  of  the  army  or  the  safety  of 
the  state. 

The  determining  test  is,  in  the  phrase  of  the  old  law-books, 
that  "  the  King's  courts  are  open."  But  the  King's  Court, 
using  that  phrase  for  the  highest  court  in  the  land,  should 
not  be  open  under  the  permission  of  martial  law.  In  a  con- 
stitutional government  like  ours,  the  Supreme  Court  should 
sit  within  its  own  jurisdiction,  as  one  of  the  three  great  co- 
ordinate powers  of  the  government,  supreme,  untrammelled, 
uncontrolled,  unawed,  unswayed,  and  its  decrees  should  be 
executed  by  its  own  high  fiat  The  Supreme  Court  has  no 
superior,  and,  therefore,  it  is  beneath  the  ofBce  of  a  judge 
of  that  court,  inconsistent  with  the  dignity  of  the  tribunal 
whose  robes  he  wears,  that  he  should  sit  in  any  district  of 

*  See  supra^  p.  91-2. 
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country  where  martial  law  is  the  supreme  law  of  the  state, 
and  where  armed  guards  protect  public  tranquillity;  where 
the  bayonet  has  the  place  of  the  constable's  baton;  where 
the  press  is  restrained  by  military  power,  and  where  a 
general  order  construes  a  statute.  On  the  contrary,  we 
submit  that  all  crimes  and  misdemeanors,  of  however  high 
a  character,  which  have  occurred  during  the  progress  and 
as  a  part  of  the  war,  however  great  the  criminals,  either 
civil  or  military,  should  be  tried  upon  the  scene  of  the 
offence,  and  within  the  theatre  of  military  operations;  that 
justice  should  be  meted  out  in  such  cases,  by  military  com- 
missions, through  the  strong  arm  of  the  military  law  which 
the  offenders  have  invoked,  and  to  which  they  have  appealed 
to  settle  their  rights. 

We  do  not  desire  to  exalt  the  martial  above  the  civil  law, 
or  to  substitute  the  necessarily  despotic  rule  of  the  one,  for 
the  mild  and  healthy  restraints  of  the  other.  Far  otherwise. 
"We  demand  only,  that  when  the  law  is  silent;  when  justice 
is  overthrown ;  when  the  life  of  the  nation  is  threatened  by 
foreign  foes  that  league,  and  wait,  and  watch  without,  to 
unite  with  domestic  foes  within,  who  had  seized  almost  half 
the  territory,  and  more  than  half  the  resources  of  the  gov- 
ernment, at  the  beginning;  when  the  capital  is  imperilled; 
when  the  traitor  within  plots  to  bring  into  its  peaceful  com- 
munities the  braver  rebel  who  fights  without;  when  the 
judge  is  deposed;  when  the  juries  are  dispersed;  when  the 
sheriff,  the  executive  oflicer  of  law,  is  powerless;  when  the 
bayonet  is  called  in  as  the  final  arbiter;  when  on  its  armed 
forces  the  government  must  rely  for  all  it  has  of  power, 
authority,  and  dignity;  when  the  citizen  has  to  look  to  the 
same  source  for  everything  he  has  of  right  in  the  present, 
or  hope  in  the  future, — ^then  we  ask  that  martial  law  may 
prevail,  so  that  the  civil  law  may  again  live,  to  the  end  that 
this  may  be  a  "  government  of  laws  and  not  of  men." 

At  the  close  of  the  last  term  the  Chief  Justice  announced 
the  order  of  the  court  in  this  and  in  two  other  similar  cases 
(those  of  Bowles  and  Horsey)  as  follows : 
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1.  That  on  the  facts  stated  in  said  petition  and  exhibits  a 
writ  of  habeas  carpus  ought  to  be  issued,  according  to  the 
prayer  of  the  said  petitioner. 

2.  That  on  the  facts  stated  in  the  said  petition  and  exhibits 
the  said  Milligan  ought  to  be  discharged  from  custody  as  in 
said  petition  is  prayed,  according  to  the  act  of  Congress 
passed  March  3d,  1863,  entitled,  "  An  act  relating  to  habeas 
carpus  and  regulating  judicial  proceedings  in  certain  cases." 

3.  That  on  the  facts  stated  in  said  petition  and  exhibits, 
the  military  commission  mentioned  therein  had  no  jurisdic- 
tion legally  to  try  and  sentence  said  Milligan  in  the  manner 
and  form  as  in  said  petition  and  exhibits  are  stated. 

At  the  opening  of  the  present  term,  opinions  were  deliv- 
ered. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 

On  the  10th  day  of  May,  1865,  Lambdin  P.  Milligan  pre- 
sented a  petition  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Jndiana,  to  be  discharged  from  an  alleged 
unlawful  imprisonment.  The  case  made  by  the  petition  is 
this :  Milligan  is  a  citizen  of  the  United  States ;  has  lived 
for  twenty  years  in  Indiana ;  and,  at  the  time  of  the  griev- 
ances complained  of,  was  not,  and  never  had  been  in  the 
military  or  naval  service  of  the  United  States.  On  the  5th 
day  of  October,  1864,  while  at  home,  he  was  arrested  by 
order  of  General  Alvin  P.  Hovey,  commanding  the  military 
district  of  Indiana ;  and  has  ever  since  been  kept  in  close 
confinement. 

On  the  21st  day  of  October,  1864,  he  was  brought  before 
a  military  commission,  convened  at  Indianapolis,  by  order 
of  General  Hovey,  tried  on  certain  charges  and  specifica- 
tions ;  found  guilty,  and  sentenced  to  be  hanged ;  and  the 
sentence  ordered  to  be  executed  on  Friday,  the  19th  day  of 
May,  1865. 

On  the  2d  day  of  January,  1865,  after  the  proceedings  of 
the  military  commission  were  at  an  end,  the  Circuit  Court 
of  the  United  States  for  Indiana  met  at  Indianapolis  and 
empanelled  a  grand  jury,  who  were  charged  to  inquire 
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whether  the  laws  of  the  United  States  had  been  violated; 
and,  if  so,  to  make  presentments.  The  court  adjourned  on 
the  27th  day  of  Januarj'^,  having,  prior  thereto,  discharged 
from  further  service  the  grand  jury,  who  did  not  find  any 
bill  of  indictment  or  make  any  presentment  against  Milligan 
for  any  oflfence  whatever;  and,  in  fact,  since  his  imprison- 
ment, no  bill  of  indictment  has  been  found  or  presentment 
made  against  him  by  any  grand  jury  of  the  United  States. 

Milligan  insists  that  said  military  commission  had  no  Ju- 
risdiction to  try  him  upon  the  charges  preferred,  or  upon 
any  charges  whatever;  because  he  was  a  citizen  of  the 
United  States  and  the  State  of  Indiana,  and  had  not  been, 
since  the  commencement  of  the  late  Rebellion,  a  resident  of 
any  of  the  States  whose  citizens  were  arrayed  against  the 
government,  and  that  the  right  of  trial  by  jury  was  guaran- 
teed to  him  by  the  Constitution  of  the  United  States. 

Th^  prayer  of  the  petition  was,  that  under  the  act  of  Con- 
gress, approved  March  3d,  1863,  entitled,  "  An  act  relating 
to  habeas  corpus  and  regulating  judicial  proceedings  in  cer- 
tain cases,"  he  may  be  brought  before  the  court,  and  either 
turned  over  to  the  proper  civil  tribunal  to  be  proceeded 
against  according  to  the  law  of  the  land  or  discharged  from 
custody  altogether. 

With  the  petition  were  filed  the  order  for  the  commission, 
the  charges  and  specifications,  the  findings  of  the  court, 
with  the  order  of  the  War  Department  reciting  that  the  sen- 
tence was  approved  by  the  President  of  the  United  States, 
and  directing  that  it  be  carried  into  execution  without  de- 
lay. The  petition  was  presented  and  filed  in  open  court  by 
the  counsel  for  Milligan ;  at  the  same  time  the  District  At- 
torney of  the  United  States  for  Indiana  appeared,  and,  by 
the  agreement  of  counsel,  the  application  was  submitted  to 
the  court.  The  opinions  of  the  judges  of  the  Circuit  Court 
were  opposed  on  three  questions,  which  are  certified  to  the 
Supreme  Court: 

Ist.  "  On  the  facts  stated  in  said  petition  and  exhibits, 
ought  a  writ  of  habeas  corpus  to  be  issued  V* 
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2d.  ^^  On  the  facts  stated  in  said  petition  and  exhibits, 
oaght  the  said  Lambdin  P.  Milligan  to  be  discharged  from 
custody  as  in  said  petition  prayed  V 

3d.  "  Whether,  upon  the  facts  stated  in  said  petition  and 
exhibits,  the  military  commission  mentioned  therein  had  ju- 
risdiction legally  to  try  and  sentence  said  Milligan  in  manner 
and  form  as  in  said  petition  and  exhibits  is  stated  V 

The  importance  of  the  main  question  presented  by  this 
record  cannot  be  overstated ;  for  it  involves  the  very  frame- 
work of  the  government  and  the  fundamental  principles  of 
American  liberty. 

During  the  late  wicked  Rebellion,  the  temper  of  the  times 
did  not  allow  that  calmness  in  deliberation  and  discussion  so 
necessary  to  a  correct  conclusion  of  a  purely  judicial  ques- 
tion. Theriy  considerations  of  safety  were  mingled  with  the 
exercise  of  power;  and  feelings  and  interests  prevailed  which 
are  happily  terminated.  Now  that  the  public  safety  is  as- 
sured, this  question,  as  well  as  all  others,  can  be  discussed 
and  decided  without  passion  or  the  admixture  of  any  ele- 
ment not  required  to  form  a  legal  judgment.  We  approach 
the  investigation  of  this  case,  fully  sensible  of  the  magnitude 
of  the  inquiry  and  the  necessity  of  full  and  cautious  deliber- 
ation. 

But,  we  are  met  with  a  preliminary  objection.  It  is  in- 
sisted that  the  Circuit  Court  of  Indiana  had  no  authority  to 
certify  these  questions;  and  that  we  are  without  jurisdiction 
to  hear  and  determine  them. 

The  sixth  section  of  the  "Act to  amend  the  judicial  sys- 
tem of  the  United  States,"  approved  April  29, 1802,  declares 
"that  whenever  any  question  shall  occur  before  a  Circuit 
Court  upon  which  the  opinions  of  the  judges  shall  be  op- 
posed, the  point  upon  which  the  disagreement  shall  happen, 
shall,  during  the  same  term,  upon  the  request  of  either  party 
or  their  counsel,  be  stated  under  the  direction  of  the  judges 
and  certified  under  the  seal  of  the  court  to  the  Supreme 
Court  at  their  next  session  to  be  held  thereafter;  and  shall 
by  the  said  court  be  finally  decided :  And  the  decision  of  the 
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Supreme  Court  and  their  order  in  the  premises  shall  be  re- 
mitted to  the  Circuit  Court  and  be  there  entered  of  record, 
and  shall  have  effect  according  to  the  nature  of  the  said 
judgment  and  order:  Provided^  That  nothing  herein  con- 
tained shall  prevent  the  cause-  from  proceeding,  if,  in  the 
opinion  of  the  court,  further  proceedings  can  be  had  without 
prejudice  to  the  merits." 

It  is  under  this  provision  of  law,  that  a  Circuit  Court  has 
authority  to  certify  any  question  to  the  Supreme  Court  for 
adjudication.  The  inquiry,  therefore,  is,  whether  the  case 
of  Milligan  is  brought  within  its  terms. 

It  was  admitted  at  the  bar  that  the  Circuit  Court  had  juris- 
diction to  entertain  the  application  for  the  writ  of  habeas  cor- 
pus and  to  hear  and  determine  it;  and  it  could  not  be  denied; 
for  the  power  is  expressly  given  in  the  14th  section  of  the 
Judiciary  Act  of  1789,  as  well  as  in  the  later  act  of  1863. 
Chief  Justice  Marshall,  in  BoUman's  case,*  construed  this 
branch  of  the  Judiciary  Act  to  authorize  the  courts  as  well  as 
the  judges  to  issue  the  writ  for  the  purpose  of  inquiring  into 
the  cause  of  the  commitment;  and  this  construction  has 
never  been  departed  from.  But,  it  is  maintained  with  earn- 
estness and  ability,  that  a  certificate  of  division  of  opinion 
can  occur  only  in  a  cause;  and,  that  the  proceeding  by  a 
party,  moving  for  a  writ  of  habeas  corpus^  does  not  become 
a  cause  until  after  the  writ  has  been  issued  and  a  return  made. 

Independently  of  the  provisions  of  the  act  of  Congress  of 
March  8, 1863,  relating  to  habeas  corpus,  on  which  the  peti- 
tioner bases  his  claim  for  relief,  and  which  we  will  presently 
consider,  can  this  position  be  sustained? 

It  is  true,  that  it  is  usu^l  for  a  court,  on  application  for  a 
writ  of  habeas  corpus,  to  issue  the  writ,  and,  on  the  return,  to 
dispose  of  the  case;  but  the  court  can  elect  to  waive  the  issu- 
ing of  the  writ  and  consider  whether,  upon  the  facts  pre- 
sented in  the  petition,  the  prisoner,  if  brought  before  it, 
could  be  discharged.  One  of  the  very  points  on  which  the 
case  of  Tobias  Watkins,  reported  in  8  Peters,t  turned,  was, 

♦  4  Cranch,  76.  t  ^^^  l^^- 
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whether,  if  the  writ  was  issued,  the  petitioner  would  be  re- 
manded upon  the  case  which  he  had  made. 

The  Chief  Justice,  in  delivering  the  opinion  of  the  court, 
said :  "  The  cause  of  imprisonment  is  shown  as  fully  by  the 
petitioner  as  it  could  appear  on  the  return  of  the  writ ;  con- 
sequently the  writ  ought  not  to  be  awarded  if  the  court  is 
satisfied  that  the  prisoner  would  be  remanded  to  prison." 

The  judges  of  the  Circuit  Court  of  Indiana  were,  there- 
fore, warranted  by  an  express  decision  of  this  court  in  re- 
fusing the  writ,  if  satisfied  that  the  prisoner  on  his  own 
showing  was  rightfully  detained. 

But  it  is  contended,  if  they  diftered  about  the  lawfulness 
of  the  imprisonment,  and  could  render  no  judgment,  the 
prisoner  is  remediless;  and  cannot  have  the  disputed  ques- 
tion certified  under  the  act  of  1802.  His  remedy  is  complete 
by  writ  of  error  or  appeal,  if  the  court  renders  a  final  judg- 
ment refusing  to  discharge  him;  but  if  he  should  be  so  un- 
fortunate as  to  be  placed  in  the  predicament  of  having  the 
court  divided  on  the  question  whether  he  should  live  or  die, 
he  is  hopeless  and  without  remedy.  He  wishes  the  vital 
question  settled,  not  by  a  single  judge  at  his  chambers,  but 
by  the  highest  tribunal  known  to  the  Constitution;  and  yet 
the  privilege  is  denied  him;  because  the  Circuit  Court  con- 
sists of  two  judges  instead  of  one. 

Such  a  result  was  not  in  the  contemplation  of  the  legisla- 
ture of  1802;  and  the  language  used  by  it  cannot  be  con- 
strued to  mean  any  such  thing.  The  clause  under  consider- 
ation was  introduced  to  further  the  ends  of  justice,  by  ob- 
taining a  speedy  settlement  of  important  questions  where 
the  judges  might  be  opposed  in  opinion. 

The  act  of  1802  so  changed  the  judicial  system  that  the 
Circuit  Court,  instead  of  three,  was  composed  of  two  judges; 
and,  without  this  provision  or  a  kindred  one,  if  the  judges 
differed,  the  difference  would  remain,  the  question  be  un- 
settled, and  justice  denied.  The  decisions  of  this  court  upon 
the  provisions  of  this  section  have  been  numerous.  In 
United  States  v.  Daniel,*  the  court,  in  holding  that  a  division 

♦  6  Wheaton,  642. 


112  Ex   PARTE  MlLLIGAN.  [Sup.  Ct 

Opinion  of  the  court. 

of  the  judges  ou  a  motion  for  a  new  trial  could  not  be 
certified,  say:  "That  the  question  must  be  one  which  arises 
in  a  cause  depending  before  the  court  relative  to  a  proceed- 
ing belonging  to  the  cause."  Testing  Milligan's  case  by 
this  rule  of  law,  is  it  not  apparent  that  it  is  rightfully 
here;  and  that  we  are  compelled  to  answer  the  questions  on 
which  the  judges  below  were  opposed  in  opinion  ?  If,  in  the 
sense  of  the  law,  the  proceeding  for  the  writ  of  habeas  corpus 
was  the  "eaz^^e"  of  the  party  applying  for  it,  then  it  is  evi- 
dent that  the  "cause"  was  pending  before  the  court,  and 
that  the  questions  certified  arose  out  of  it,  belonged  to  it, 
and  were  niatters  of  right  and  not  of  discretion. 

But  it  is  argued,  that  the  proceeding  does  not  ripen  into 
a  cause,  until  there  are  two  parties  to  it 

This  we  deny.  It  was  the  cause  of  Milligan  when  the  pe- 
tition was  presented  to  the  Circuit  Court.  It  would  have 
been  the  cause  of  both  parties,  if  the  court  had  issued  the 
writ  and  brought  those  who  held  Milligan  in  custody  before 
it.  Webster  defines  the  word  "cause"  thus:  "A  suit  or 
action  in  court;  any  legal  process  which  a  party  institutes 
to  obtain  his  demand,  or  by  which  he  seeks  his  right,  or 
supposed  right" — and  he  says,  "this  is  a  legal,  scriptural, 
and  popular  use  of  the  word,  coinciding  nearly  with  case, 
from  cadOy  and  action,  from  ago,  to  urge  and  drive." 

In  any  legal  sense,  action,  suit,  and  cause,  are  convertible 
terms.  Milligan  supposed  he  had  a  right  to  test  the  Validity 
of  his  trial  and  sentence;  and  the  proceeding  which  he  set  in 
operation  for  that  purpose  was  his  "cause"  or  "suit."  It 
was  the  only  one  by  which  he  could  recover  his  liberty. 
He  was  powerless  to  do  more;  he  could  neither  instruct  the 
judges  nor  control  their  action,  and  should  not  suflTer,  be- 
cause, without  fault  of  his,  they  were  unable  to  render  a 
judgment.  But,  the  true  meaning  to  the  term  "suit"  has 
been  given  by  this  court.  One  of  the  questions  in  Weston 
V.  City  OouncU  of  CharUstoUy*  was,  whether  a  writ  of  pro- 
hibition was  a  suit;  and  Chief  Justice  Marshall  says:  "The 

♦  2  Peters,  449. 
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term  is  certainly  a  comprehensive  one,  and  is  understood  to 
apply  to  any  proceeding  in  a  court  of  justice  by  which  an 
individual  pursues  that  remedy  which  the  law  affords  him." 
Certainly,  Milligan  pursued  the  only  remedy  which  the  law 
afforded  him. 

Again,  in  Cohens  v.  Virginia*  he  says:  "In  law  language 
a  suit  is  the  prosecution  of  some  demand  in  a  court  of  jus- 
tice." Also,  "  To  commence  a  suit  is  to  demand  something 
by  the  institution  of  process  in  a  court  of  justice;  and  to  pros- 
ecute the  suit  is  to  continue  that  demand."  When  Milligan 
demanded  his  release  by  the  proceeding  relating  to  habeas 
corpus,  he  commenced  a  suit;  and  he  has  since  prosecuted  it 
in  all  the  ways  known  to  the  law.  One  of  the  questions  in 
Holmes  v.  Jennison  et  aL-f  was,  whether  under  the  25th  section 
of  the  Judiciary  Act  a  proceeding  for  a  writ  of  habeas  corpus 
was  a  "  suit."  Chief  Justice  Taney  held,  that,  "  if  a  party  is 
unlawfully  imprisoned,  the  writ  of  habeas  corpus  is  his  appro- 
priate legal  remedy.  It  is  his  suit  in  court  to  recover  his 
liberty."  There  was  much  diversity  of  opinion  on  another 
ground  of  jurisdiction;  but  that,  in  the  sense  of  the  25th  sec- 
tion of  the  Judiciary  Act,  the  proceeding  by  habeas  corpus  was 
a  suit,  was  not  controverted  by  any  except  Baldwin,  Justice, 
and  he  thought  that  "suit"  and  "cause"  as  used  in  the  sec- 
tion, mean  the  same  thing. 

The  court  do  not  say,  that  a  return  must  be  made,  and  the 
parties  appear  and  begin  to  try  the  case  before  it  is  a  suit. 
When  the  petition  is  filed  and  the  writ  prayed  for,  it  is  a 
sititj — the  suit  of  the  party  making  the  application.  If  it  is  a 
suit  under  the  25th  section  of  the  Judiciary  Act  when  the 
proceedings  are  begun,  it  is,  by  all  the  analogies  of  the  law, 
equally  a  suit  under  the  6th  section  of  the  act  of  1802. 

But  it  is  argued,  that  there  must  be  two  parties  to  the  suit, 
because  the  point  is  to  be  stated  upon  the  request  of  "  either 
party  or  their  counsel." 

Such  a  literal  and  technical  construction  would  defeat  the 
very  purpose  the  legislature  had  in  view,  which  was  to  ena- 

*  6  Wheaton,  264.  t  1^  Peters,  640. 
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ble  any  party  to  bring  the  case  here,  when  the  point  in  con- 
troversy was  a  matter  of  right  and  not  of  discretion ;  and  the 
words  *'  either  party,"  in  order  to  prevent  a  failure  of  justice, 
must  be  construed  as  words  of  enlargement,  and  not  of  re- 
striction. Although  this  case  is  here  ex  parity  it  was  not  con- 
sidered by  the  court  below  without  notice  having  been  given 
to  the  party  supposed  to  have  an  interest  in  the  detention  of 
the  prisoner.  The  statements  of  the  record  show  that  this  is 
not  only  a  fair,  but  conclusive  inference.  When  the  coun- 
sel for  Milligan  presented  to  the  court  the  petition  for  the 
writ  of  habeas  corpus^  Mr.  Hanna,  the  District  Attorney  for 
Indiana,  also  appeared ;  and,  by  agreement,  the  application 
was  submitted  to  the  court,  who  took  the  case  under  ad- 
visement, and  on  the  next  day  announced  their  inability  to 
agree,  and  made  the  certificate.  It  is  clear  that  Mr.  Hanna 
did  not  represent  the  petitioner,  and  why  is  his  appearance 
entered?  It  admits  of  no  other  solution  than  this, — ^that  he 
was  informed  of  the  application,  and  appeared  on  behalf  of 
the  government  to  contest  it.  The  government  was  the 
prosecutor  of  Milligan,  who  claimed  that  his  imprisonment 
was  illegal;  and  sought,  in  the  only  way  he  could,  to  recover 
his  liberty.  The  case  was  a  grave  one;  and  the  court,  un- 
questionably, directed  that  the  law  officer  of  the  government 
should  be  informed  of  it.  He  very  properly  appeared,  and, 
as  the  facts  were  uncontroverted  and  the  difficulty  was  in 
the  application  of  the  law,  there  was  no  useful  purpose  to 
be  obtained  in  issuing  the  writ.  The  cause  was,  therefore, 
submitted  to  the  court  for  their  consideration  and  determina- 
tion. 

But  Milligan  claimed  his  discharge  from  custody  by  virtue 
of  the  act  of  Congress  "  relating  to  habeas  corpus,  and  regu- 
lating judicial  proceedings  in  certain  cases,"  approved  March 
8d,  1863.  Did  that  act  confer  jurisdiction  on  the  Circuit 
Court  of  Indiana  to  hear  this  case  ? 

In  interpreting  a  law,  the  motives  which  must  have  op- 
erated with  the  legislature  in  passing  it  are  proper  to  be  con- 
sidered. This  law  was  passed  in  a  time  of  great  national 
peril,  when  our  heritage  of  free  government  was  in  danger. 
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An  armed  rebellion  against  the  national  authority,  of  greater 
proportiona  than  history  affords  an  example  of,  was  raging; 
and  the  public  safety  required  that  the  privilege  of  the  writ 
of  habeas  corpus  should  be  suspended.  The  President  had 
practically  suspended  it,  and  detained  suspected  persons  in 
custody  without  trial;  but  his  authority  to  do  this  was  ques- 
tioned. It  was  claimed  that  Congress  alone  could  exercise 
this  power;  and  that  the  legislature,  and  not  the  President, 
should  judge  of  the  political  considerations  on  which  the 
right  to  suspend  it  rested.  The  privilege  of  this  great  writ 
had  never  before  been  withheld  from  the  citizen;  and  as  the 
exigence  of  the  times  demanded  immediate  action,  it  was 
of  the  highest  importance  that  the  lawfulness  of  the  sus- 
pension should  be  fully  established.  It  was  under  these 
circumstances,  which  were  such  as  to  arrest  the  attention 
of  the  country,  that  this  law  was  passed.  The  President 
was  authorized  by  it  to  suspend  the  privilege  of  the  writ 
of  habeas  corpus^  whenever,  in  his  judgment,  the  public 
safety  required;  and  he  did,  by  proclamation,  bearing  date 
the  15th  of  September,  1863,  reciting,  among  other  things, 
the  authority  of  this  statute,  suspend  it.  The  suspension 
of  the  writ  does  not  authorize  the  arrest  of  any  one,  but 
simply  denies  to  one  arrested  the  privilege  of  this  writ  in 
order  to  obtain  his  liberty. 

It  is  proper,  therefore,  to  inquire  under  what  circumstances 
the  courts  could  rightfully  refuse  to  grant  this  writ,  and 
when  the  citizen  was  at  liberty  to  invoke  its  aid. 

The  second  and  third  sections  of  the  law  are  explicit  on 
these  points.  The  language  used  is  plain  and  direct,  and 
the  meaning  of  the  Congress  cannot  be  mistaken.  The 
public  safety  demanded,  if  the  President  thought  proper  to 
arrest  a  suspected  person,  that  he  should  not  be  required  to 
give  the  cause  of  his  detention  on  return  to  a  writ  of  habeas 
corptcs.  But  it  was  not  contemplated  that  such  person  should 
be  detained  in  custody  beyond  a  certain  fixed  period,  unless 
certain  judicial  proceedings,  known  to  the  common  law,  were 
commenced  against  him.  The  Secretaries  of.  State  and  War 
were  directed  to  furnish  to  the  judges  of  the  courts  of  the 
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United  States,  a  list  of  the  names  of  all  parties,  not  prison- 
ers of  war,  resident  in  their  respective  jurisdictions,  who 
then  were  or  afterwards  should  be  held  in  custody  by  the 
authority  of  the  President,  and  who  were  citizens  of  states 
in  which  the  administration  of  the  laws  in  the  Federal  tri- 
bunals was  unimpaired.  After  the  list  was  furnished,  if  a 
grand  jury  of  the  district  convened  and  adjourned,  and  did 
not  indict  or  present  one  of  the  persons  thus  named,  he  was 
entitled  to  his  discharge;  and  it  was  the  duty  of  the  judge 
of  the  court  to  order  him  brought  before  him  to  be  dis- 
charged, if  he  desired  it.  The  refusal  or  omission  to  furnish 
the  list  could  not  operate  to  the  injury  of  any  one  who  was 
not  indicted  or  presented  by  the  grand  jury;  for,  if  twenty 
days  had  elapsed  from  the  time  of  his  arrest  and  the  termi- 
nation of  the  session  of  the  grand  jury,  he  was  equally  en- 
titled to  his  discharge  as  if  the  list  were  furnished;  and  any 
credible  person,  on  petition  verified  by  affidavit,  could  ob- 
tain the  judge's  order  for  that  purpose. 

Milligan,  in  his  application  to  be  released  from  imprison- 
ment, averred  the  existence  of  every  fact  necessary  under 
the  terms  of  this  law  to  give  the  Circuit  Court  of  Indiana 
jurisdiction.  If  he  was  detained  in  custody  by  the  order 
of  the  President,  otherwise  than  as  a  prisoner  of  war;  if  he 
was  a  citizen  of  Indiana  and  had  never  been  in  the  military 
or  naval  service,  and  the  grand  jury  of  the  district  had  met, 
after  he  had  been  arrested,  for  a  period  of  twenty  days,  and 
adjourned  without  taking  any  proceedings  against  him,  then 
the  court  had  the  right  to  entertain  his  petition  and  deter- 
mine the  lawfulness  of  his  imprisonment.  Because  the  word 
"  court"  is  not  found  in  the  body  of  the  second  section,  it 
was  argued  at  the  bar,  that  the  application  should  have  been 
made  to  a  judge  of  the  court,  and  not  to  the  court  itself; 
but  this  is  not  so,  for  power  is  expressly  conferred  in  the 
last  proviso  of  the  section  on  the  court  equally  with  a  judge 
of  it  to  discharge  from  imprisonment.  It  was  the  manifest 
design  of  Congress  to  secure  a  certain  remedy  by  which  any 
one,  deprived  of  liberty,  could  obtain  it,  if  there  was  a  judi- 
cial failure  to  find  cause  of  offi^nce  against  him.    Courts  are 
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Dot,  always,  in  session,  and  can  adjourn  on  the  discharge  of 
the  grand  jury;  and  before  those,  who  are  in  confinement, 
could  take  proper  steps  to  procure  their  liberation.  To  pro- 
vide for  this  contingency,  authority  was  given  to  the  judges 
out  of  court  to  grant  relief  to  any  party,  who  could  show, 
that,  under  the  law,  he  should  be  no  longer  restrained  of 
his  liberty. 

It  was  insisted  that  Milligan's  case  was  defective,  because 
it  did  not  state  that  the  list  was  furnished  to  the  judges; 
and,  therefore,  it  was  impossible  to  say  under  which  section 
of  the  act  it  was  presented. 

It  is  not  easy  to  see  how  this  omission  could  affect  the 
question  of  jurisdiction.  Milligan  could  not  know  that  the 
list  was  furnished,  unless  the  judges  volunteered  to  tell  him; 
for  the  law  did  not  require  that  any  record  should  be  made 
of  it  or  anybody  but  the  judges  informed  of  it.  Why  aver 
the  fact  when  the  truth  of  the  matter  was  apparent  to  the 
court  without  an  averment?  How  can  Milligan  be  harmed 
by  the  absence  of  the  averment,  when  he  states  that  he  was 
under  arrest  for  more  than  sixty  days  before  the  court  and 
grand  jury,  which  should  have  considered  his  case,  met  at 
Indianapolis?  It  is  apparent,  therefore,  that  under  the  Hd- 
beas  Corpus  Act  of  1863  the  Circuit  Court  of  Indiana  had  com- 
plete jurisdiction  to  adjudicate  upon  th^s  case,  and,  if  the 
judges  could  not  agree  on  questions  vital  to  the  progress  of 
the  cause,  they  had  the  authority  (as  we  have  shown  in  a 
previous  part  of  this  opinion),  and  it  was  their  duty  to  cer- 
tify those  questions  of  disagreement  to  this  court  for  final 
decision.  It  was  argued  that  a  final  decision  on  the  ques- 
tions presented  ought  not  to  be  made,  because  the  parties 
who  were  directly  concerned  in  the  arrest  and  detention  of 
Milligan,  were  not  before  the  court;  and  their  rights  might 
be  prejudiced  by  the  answer  which  should  be  given  to  those 
questions.  But  this  court  cannot  know  what  return  will  be 
made  to  the  writ  of  habeas  corpus  when  issued ;  and  it  is  very 
clear  that  no  one  is  concluded  upon  any  question  that  may 
be  raised  to  that  return.  In  the  sense  of  the  law  of  1802, 
which  authorized  a  certificate  of  division,  a  final  decision 
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means  final  upon  the  points  certified ;  final  upon  the  court 
below,  so  that  it  is  estopped  from  any  adverse  ruling  in  all 
the  subsequent  proceedings  of  the  cause. 

But  it  is  said  that  this  case  is  ended,  as  the  presumption 
is,  that  Iftilligan  was  hanged  in  pursuance  of  the  order  of 
the  President. 

Although  we  have  no  judicial  information  on  the  subject, 
yet  the  inference  is  that  he  is  alive ;  for  otherwise  learned 
counsel  would  not  appear  for  him  and  urge  this  court  to  de- 
cide his  case.  It  can  never  be  in  this  country  of  written 
constitution  and  laws,  with  a  judicial  department  to  in- 
terpret them,  that  any  chief  magistrate  would  be  so  far 
forgetful  of  his  duty,  as  to  order  the  execution  of  a  man 
who  denied  the  jurisdiction  that  tried  and  convicted  him; 
after  his  case  was  before  Federal  judges  with  power  to  decide 
it,  who,  being  unable  to  agree  on  the  grave  questions  in- 
volved, had,  according  to  known  law,  sent  it  to  the  Supreme 
Court  of  the  United  States  for  decision.  But  even  the  sug- 
gestion is  injurious  to  the  Executive,  and  we  dismiss  it  from 
further  consideration.  There  is,  therefore,  nothing  to  hin- 
der this  court  from  an  investigation  of  the  merits  of  this 
controversy. 

The  controlling  question  in  the  case  is  this:  Upon  the 
facts  stated  in  MilHgan's  petition,  and  the  exhibits  filed,  had 
the  military  commission  mentioned  in  it  jurisdiction^  legally, 
to  try  and  sentence  him  ?  Milligan,  not  a  resident  of  one 
of  the  rebellious  states,  or  a  prisoner  of  war,  but  a  citizen 
of  Indiana  for  twenty  years  past,  and  never  in  the  military 
or  naval  service,  is,  while  at  his  home,  arrested  by  the  mili- 
tary power  of  the  United  States,  imprisoned,  and,  on  certain 
criminal  charges  preferred  against  him,  tried,  convicted,  and 
sentenced  to  be  hanged  by  a  military  commission,  organized 
under  the  direction  of  the  military  commander  of  the  mili- 
tary district  of  Indiana.  Had  this  tribunal  the  Ugal  power 
and  authority  to  try  and  punish  this  man  ? 

No  graver  question  was  ever  considered  by  this  court,  nor 
one  which  more  nearly  concerns  the  rights  of  the  whole 
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people ;  for  it  is  the  birthright  of  every  American  citizen 
when  charged  with  crime,  to  be  tried  and  punished  accord- 
ing to  law.  The  power  of  punishment  is,  alone  through  the 
means  which  the  laws  have  provided  for  that  purpose,  and 
if  they  are  ineflfectual,  there  is  an  immunity  from  punish- 
ment, no  matter  how  great  an  offender  the  individual  may 
be,  or  how  much  his  crimes  may  have  shocked  the  sense  of 
justice  of  the  country,  or  endangered  its  safety.  By  the 
protection  of  the  law  human  rights  are  secured ;  withdraw 
that  protection,  and  they  are  at  the  mercy  of  wicked  rulers, 
or  the  clamor  of  an  excited  people.  If  there  was  law  to  jus- 
tify this  military  trial,  it  is  not  our  province  to  interfere ;  if 
there  was  not,  it  is  our  duty  to  declare  the  nullity  of  the 
whole  proceedings.  The  decision  of  this  question  does  not 
depend  on  argument  or  judicial  precedents,  numerous  and 
highly  illustrative  as  they  are.  These  precedents  inform  us 
of  the  extent  of  the  struggle  to  preserve  liberty  and  to  re- 
lieve those  in  civil  life  from  military  trials.  The  founders 
of  our  government  were  familiar  with  the  history  of  that 
struggle ;  and  secured  in  a  written  constitution  every  right 
which  the  people  had  wrested  from  power  during  a  contest 
of  ages.  By  that  Constitution  and  the  laws  authorized  by 
it  this  question  must  be  determined.  The  provisions  of  that 
instrument  on  the  administration  of  criminal  justice  are 
too  plain  and  direct,  to  leave  room  for  misconstruction  or 
doubt  of  their  true  meaning.  Those  applicable  to  this  case 
are  found  in  that  clause  of  the  original  Constitution  which 
says,  "  That  the  trial  of  all  crimes,  except  in  case  of  im- 
peachment, shall  be  by  jury;''  and  in  the  fourth,  fifth,  and 
sixth  articles  of  the  amendments.  The  fourth  proclaims  the 
right  to  be  secure  in  person  and  effects  against  unreasonable 
search  and  seizure;  and  directs  that  a  judicial  warrant  shall 
not  issue  "  without  proof  of  probable  cause  supported  by 
oath  or  affirmation."  The  fifth  declares  "that  no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  presentment  by  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia,  when 
in  actual  service  in  time  of  war  or  public  danger,.nor  be  de- 
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prived  of  life,  liberty,  or  property,  without  due  process  of 
law,'*  And  the  sixth  guarantees  the  right  of  trial  by  jury, 
in  such  manner  and  with  such  regulations  that  with  upright 
judges,  impartial  juries,  and  an  able  bar,  the  innocent  will 
be  saved  and  the  guilty  punished.  It  is  in  these  words: 
"In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the 
accusation,  to  be  confronted  with  the  witnesses  against  him, 
to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor,  and  to  have  the  assistance  of  counsel  for  his  defence." 
These  securities  for  personal  liberty  thus  embodied,  were 
such  as  wisdom  and  experience  had  demonstrated  to  be 
necessary  for  the  protection  of  those  accused  of  crime.  And 
so  strong  was  the  sense  of  the  country  of  their  importance, 
and  so  jealous  were  the  people  that  these  rights,  highly 
prized,  might  be  denied  them  by  implication,  that  when  the 
original  Constitution  was  proposed  for  adoption  it  encoun- 
tered severe  opposition ;  and,  but  for  the  belief  that  it  would 
be  so  amended  as  to  embrace  them,  it  would  never  have 
been  ratified. 

Time  has  proven  the  discernment  of  our  ancestors ;  for 
even  these  provisions,  expressed  in  such  plain  English  words, 
that  it  would  seem  the  ingenuity  of  man  could  not  evade 
them,  are  noWy  after  the  lapse  of  more  than  seventy  years, 
sought  to  be  avoided.  Those  great  and  good  men  foresaw 
that  troublous  times  would  arise,  when  rulers  and  people 
would  become  restive  under  restraint,  and  seek  by  sharp 
and  decisive  measures  to  accomplish  ends  deemed  just  and 
proper;  and  that  the  principles  of  constitutional  liberty 
would  be  in  peril,  unless  established  by  irrepealable  law. 
The  history  of  the  world  had  taught  them  that  what  was 
done  in  the  past  might  be  attempted  in  the  future.  The 
•Constitution  of  the  United  States  is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and  covers  with 
the  shield  of  its  protection  all  classes  of  men,  at  all  times, 
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and  under  all  circumstances.  No  doctrine,  involving  more 
pernicious  consequences,  was  ever  invented  by  the  wit  of 
man  than  that  any  of  its  provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  government.  Such  a  doctrine 
leads  directly  to  anarchy  or  despotism,  but  the  theory  of 
necessity  on  which  it  is  based  is  false ;  for  the  government, 
within  the  Constitution,  has  all  the  powers  granted  to  it, 
which  are  necessary  to  preserve  its  existence ;  as  has  been 
happily  proved  by  the  result  of  the  great  eftbrt  to  throw  oft' 
its  just  authority. 

Have  any  of  the  rights  guaranteed  by  the  Constitution 
been  violated  in  the  case  of  Milligan  ?  and  if  so,  what  are 
ihey? 

Every  trial  involves  the  exercise  of  judicial  power;  and 
from  what  source  did  the  military  commission  that  tried 
him  derive  their  authority?  Certainly  no  part  of  the  judi- 
cial power  of  the  country  was  conferred  on  them;  because 
the  Constitution  expressly  vests  it  "  in  one  supreme  court 
and  such  inferior  courts  as  the  Congress  may  from  time  to 
tim^  ordain  and  establish,"  and  it  is  not  pretended  that  the 
commission  was  a  court  ordained  and  established  by  Con- 
gress. They  cannot  justify  on  the  mandate  of  the  President; 
because  he  is  controlled  by  law,  and  has  his  appropriate 
sphere  of  duty,  which  is  to  execute,  not  to  make,  the  laws ; 
and  there  is  "  no  unwritten  criminal  code  to  which  resort 
can  be  had  as  a  source  of  jurisdiction." 

But  it  is  said  that  the  jurisdiction  is  complete  under  the 
"  laws  and  usages  of  war."  » 

It  can  serve  no  useful  purpose  to  inquire  what  those  laws 
and  usages  are,  whence  they  originated,  where  found,  and 
on  whom  they  operate;  they  can  never  be  applied  to  citizens 
in  states  which  have  upheld  the  authority  of  the  government, 
and  where  the  courts  are  open  and  their  process  unobstructed. 
This  court  has  judicial  knowledge  that  in  Indiana  the  Fed- 
eral authority  was  always  unopposed,  and  its  courts  always 
open  to  hear  criminal  accusations  and  redress  grievances; 
and  no  usage  of  war  could  sanction  a  military  trial  there  for 
any  offence  whatever  of  a  citizen  in  civil  life,  in  nowise 
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connected  with  the  military  service.  Congress  could  grant 
no  such  power;  and  to  the  honor  of  our  national  legislature 
be  it  said,  it  has  never  been  provoked  by  the  state  of  the 
country  even  to  attempt  its  exercise.  One  of  the  plainest 
constitutional  provisions  was,  therefore,  infringed  when  Mil- 
ligan  was  tried  by  a  court  not  ordained  and  established  by 
Congress,  and  not  composed  of  judges  appointed  during 
good  behavior. 

Why  was  he  not  delivered  to  the  Circuit  Court  of  Indiana 
to  be  proceeded  against  according  to  law  ?  No  reason  of 
necessity  could  be  urged  against  it;  because  Congress  had 
declared  penalties  against  the  offences  charged,  provided  for 
their  punishment,  and  directed  that  court  to  hear  and  deter- 
mine them.  And  soon  after  this  military  tribunal  was  ended, 
the  Circuit  Court  met,  peacefully  transacted  its  business,  and 
adjourned.  It  needed  no  bayonets  to  protect  it,  and  required 
no  military  aid  to  execute  its  judgments.  It  was  held  in  a 
state,  eminently  distinguished  for  patriotism,  by  judges  com- 
missioned during  the  Rebellion,  who  were  provided  with 
juries,  upright,  intelligent,  and  selected  by  a  marshal  ap- 
pointed by  the  President.  The  government  had  no  right  to 
conclude  that  Milligan,  if  guilty,  would  not  receive  in  that 
court  merited  punishment;  for  its  records  disclose  that  it 
was  constantly  engaged  in  the  trial  of  similar  offences,  and 
was  never  interrupted  in  its  administration  of  criminal  jus- 
tice. If  it  was  dangerous,  in  the  distracted  condition  of 
aflSiirs,  to  leave  Milligan  unrestrained  of  his  liberty,  because 
he  "conspired  against  the  government,  afforded  aid  and 
comfort  to  rebels,  and  incited  the  people  to  insurrection,'' 
the  law  said  arrest  him,  confine  him  closely,  render  him 
powerless  to  do  further  mischief;  and  then  present  his  case 
to  the  grand  jury  of  the  district,  with  proofs  of  his  guilt, 
and,  if  indicted,  try  him  according  to  the  course  of  the  com- 
mon law.  If  this  had  been  done,  the  Constitution  would 
have  been  vindicated,  the  law  of  1863  enforced,  and  the 
securities  for  personal  liberty  preserved  and  defended. 

Another  guarantee  of  freedom  was  broken  when  Milligan 
was  denied  a  trial  by  jury.     The  great  minds  of  the  country 
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have  diflered  on  the  correct  interpretation  to  be  given  to 
various  provisions  of  the  Federal  Constitution;  and  judicial 
decision  has  been  often  invoked  to  settle  their  true  meaning; 
but  until  recently  no  one  ever  doubted  that  the  right  of  trial 
by  jury  was  fortified  in  the  organic  law  against  the  power 
of  attack.  It  is  now  assailed;  but  if  ideas  can  be  expressed 
in  words,  and  language  has  any  meaning,  this  right — one  of 
the  most  valuable  in  a  free  country — is  preserved  to  every 
one  accused  of  crime  who  is  not  attached  to  the  army,  or 
navy,  or  militia  in  actual  service.  The  sixth  amendment 
affirms  that  "  in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury,"  language  broad  enough  to  embrace  all  persons  and 
cases ;  but  the  fifth,  recognizing  the  necessity  of  an  indict- 
ment, or  presentment,  before  any  one  can  be  held  to  answer 
for  high  crimes,  ^^  excepts  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service,  in  time  of 
war  or  public  danger;"  and  the  framers  of  the  Constitution, 
doubtless,  meant  to  limit  the  right  of  trial  by  jury,  in  the 
sixth  amendment,  to  those  persons  who  were  subject  to  in- 
dictment or  presentment  in  the  fifth. 

The  discipline  necessary  to  the  efficiency  of  the  army  and 
navy,  required  other  and  swifter  modes  of  trial  than  are  fur- 
nished by  the  common  law  courts;  and,  in  pursuance  of  the 
power  conferred  by  the  Constitution,  Congress  has  declared 
the  kinds  of  trial,  and  the  manner  in  which  they  shall  be 
Conducted,  for  offences  committed  while  the  party  is  in  the 
military  or  naval  service.  Every  one  connected  with  these 
branches  of  the  public  service  is  amenable  to  the  jurisdic- 
tion which  Congress  has  created  for  their  government,  and, 
while  thus  serving,  surrenders  his  right  to  be  tried  by  the 
civil  courts.  All  other  persons^  citizens  of  states  where  the 
courts  are  open,  if  charged  with  crime,  are  guaranteed  the 
inestimable  privilege  of  trial  by  jury.  This  privilege  is  a 
vital  principle,  underlying  the  whole  administration  of  crim- 
inal justice;  it  is  not  held  by  sufferance,  and  cannot  be  frit- 
tered away  on  any  plea  of  state  or  political  necessity.  When 
peace  prevails,  and  the  authority  of  the  government  is  un- 
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disputed,  there  is  no  difficulty  of  preserving  the  safeguards 
of  liberty ;  for  the  ordinary  modes  of  trial  are  never  neglected, 
and  no  one  wishes  it  otherwise;  but  if  society  is  disturbed  by 
civil  commotion — ^if  the  passions  of  men  are  aroused  and  the 
restraints  of  law  weakened,  if  not  disregarded — ^these  safe- 
guards need,  and  should  receive,  the  watchful  care  of  those 
intrusted  with  the  guardianship  of  the  Constitution  and 
laws.  In  no  other  way  can  we  transmit  to  posterity  unim- 
paired the  blessings  of  liberty,  consecrated  by  the  sacrifices 
of  the  Revolution. 

It  is  claimed  that  martial  law  covers  with  its  broad  mantle 
the  proceedings  of  this  military  commission.  The  propo- 
sition is  this :  that  in  a  time  of  war  the  commander  of  an 
armed  force  (if  in  his  opinion  the  exigencies  of  the  country 
demand  it,  and  of  which  he  is  to  judge),  has  the  power,  within 
the  lines  of  his  military  district,  to  suspend  all  civil  rights  and 
their  remedies,  and  subject  citizens  as  well  as  soldiers  to  the 
rule  of  his  wiU;  and  in  the  exercise  of  his  lawful  authority 
cannot  be  restrained,  except  by  his  superior  officer  or  the 
President  of  the  United  States. 

If  this  position  is  sound  to  the  extent  claimed,  then  when 
war  exists,  foreign  or  domestic,  and  the  country  is  subdivided 
into  military  departments  for  mere  convenience,  the  com- 
mander of  one  of  them  can,  if  he  chooses,  within  his  limits, 
on  the  plea  of  necessity,  with  the  approval  of  the  Executive, 
substitute  military  force  for  and  to  the  exclusion  of  the  laws, 
and  punish  all  persons,  as  he  thinks  right  and  proper,  with- 
out fixed  or  certain  rules. 

The  statement  of  this  proposition  shows  its  importance; 
for,  if  true,  republican  government  is  a  failure,  and  there  is 
an  end  of  liberty  regulated  by  law.  Martial  law,  established 
on  such  a  basis,  destroys  every  guarantee  of  the  Constitu- 
tion, and  eftectually  renders  the  "  military  independent  of 
and  superior  to  the  civil  power  " — the  attempt  to  do  which 
by  the  King  of  Great  Britain  was  deemed  by  our  fathers 
such  an  offence,  that  they  assigned  it  to  the  world  as  one  of 
the  causes  which  impelled  them  to  declare  their  independ- 
ence.    Civil  liberty  and  this  kind  of  martial  law  cannot  en- 
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dure  together;  the  antagonism  is  irreconcilable;  and,  in  the 
conflict,  one  or  the  other  must  perish. 

This  nation,  as  experience  has  proved,  cannot  always  re- 
main at  peace,  and  has  no  right  to  expect  that  it  will  always 
have  wise  and  humane  rulers,  sincerely  attached  to  the  prin- 
ciples of  the  Constitution.  "Wicked  men,  ambitious  of  power, 
with  hatred  of  liberty  and  contempt  of  law,  may  fill  the  place 
once  occupied  by  Washington  and  Lincoln;  and  if  this  right 
is  conceded,  and  the  calamities  of  war  again  befall  us,  the 
dangers  to  human  liberty  are  frightful  to  contemplate.  If 
our  fathers  had  failed  to  provide  for  just  such  a  contingency, 
they  would  have  been  false  to  the  trust  reposed  in  them. 
They  knew — ^the  history  of  the  world  told  them — ^the  nation 
they  were  founding,  be  its  existence  short  or  long,  would  be 
involved  in  war;  how  often  or  how  long  continued,  human 
foresight  could  not  tell;  and  that  unlimited  power,  wherever 
lodged  at  such  a  time,  was  especially  hazardous  to  freemen. 
For  this,  and  other  equally  weighty  reasons,  they  secured 
the  inheritance  they  had  fought  to  maintain,  by  incorporat- 
ing in  a  written  constitution  the  safeguards  which  time  had 
proved  were  essential  to  its  preservation.  Not  one  of  these 
safeguards  can  the  President,  or  Congress,  or  the  Judiciary 
disturb,  except  the  one  concerning  the  writ  of  habeas  corpus. 

It  is  essential  to  the  safety  of  every  government  that,  in  a 
great  crisis,  like  the  one  we  have  just  passed  through,  there 
should  be  a  power  somewhere  of  suspending  the  writ  of 
habeas  corpus.  In  every  war,  there  are  men  of  previously 
good  character,  wicked  enough  to  counsel  their  fellow-citi- 
zens to  resist  the  measures  deemed  necessary  by  a  good 
government  to  sustain  its  just  authority  and  overthrow  its 
enemies ;  and  their  influence  may  lead  to  dangerous  com- 
binations* la  the  emergency  of  the  times,  an  immediate 
public  investigation  according  to  law  may  not  be  possible ; 
and  yet,  the  peril  to  the  country  may  be  too  imminent  to 
suffer  such  persons  to  go  at  large.  Unquestionably,  there  is 
then  an  exigency  which  demands  that  the  government,  if  it 
should  see  fit  in  the  exercise  of  a  proper  discretion  to  make 
arrests,,  should  not  be  required  to  produce  the  persons  ar- 
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rested  in  answer  to  a  writ  of  habeas  carpus.  The  Constitu- 
tion goes  no  further.  It  does  not  say  after  a  writ  of  habeas 
corptis  is  denied  a  citizen,  that  he  shall  be  tried  otherwise 
than  hy  the  course  of  the  common  law ;  if  it  had  intended 
this  result,  it  was  easy  by  the  use  of  direct  words  to  have 
accomplished  it.  The  illustrious  men  who  framed  that  in- 
strument were  guarding  the  foundations  of  civil  liberty 
against  the  abuses  of  unlimited  power;  they  were  full  of 
wisdom,  and  the  lessons  of  history  informed  them  that  a 
trial  by  an  established  court,  assisted  by  an  impartial  jury, 
was  the  only  sure  way  of  protecting  the  citizen  against  op- 
pression and  wrong.  Knowing  this,  they  limited  the  sus- 
pension to  one  great  right,  and  left  the  rest  to  remain  for- 
ever inviolable.  But,  it  is  insisted  that  the  safety  of  the 
country  in  time  of  war  demands  that  this  broad  claim  for 
martial  law  shall  be  sustained.  If  this  were  true,  it  could 
be  well  said  that  a  country,  preserved  at  the  sacrifice  of  all 
the  cardinal  principles  of  liberty,  is  not  worth  the  cost  of 
preservation.    Happily,  it  is  not  so. 

It  will  be  borne  in  mind  that  this  is  not  a  question  of  the 
power  to  proclaim  martial  law,  when  war  exists  in  a  com- 
munity and  the  courts  and  civil  authorities  are  overthrown. 
Nor  is  it  a  question  what  rule  a  military  commander,  at  the 
head  of  his  army,  can  impose  on  states  in  rebellion  to  crip- 
ple their  resources  and  quell  the  insurrection.  The  jurisdic- 
tion claimed  is  much  more  extensive.  The  necessities  of  the 
service,  during  the  late  Rebellion,  required  that  the  loyal 
states  should  be  placed  within  the  limits  of  certain  military 
districts  and  commanders  appointed  in  them;  and,  it  is 
urged,  that  this,  in  a  military  sense,  constituted  them  the 
theatre  of  military  operations ;  and,  as  in  this  case,  Indiana 
had  been  and  was  again  threatened  with  invasion  by  the 
enemy,  the  occasion  was  furnished  to  establish  martial  law. 
The  conclusion  does  not  follow  from  the  premises.  If  armies 
were  collected  in  Indiana,  they  were  to  be  employed  in  an- 
other locality,  where  the  laws  were  obstructed  and  the  na- 
tional authority  disputed.  On  her  soil  there  was  no  hostile 
foot;  if  once  invaded,  that  invasion  was  at  an  end,  and  with 
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it  all  pretext  for  martial  law.  ■  Martial  law  cannot  arise  from 
a  threatened  invasion.  The  necessity  must  be  actual  and 
present;  the  invasion  real,  such  as  effectually  closes  the 
courts  and  deposes  the  civil  administration. 

It  is  difficult  to  see  how  the  safeii/  of  the  country  required 
martial  law  in  Indiana.  If  any  of  her  citizens  were  plotting 
treason,  the  power  of  arrest  could  secure  them,  until  the 
government  was  prepared  for  their  trial,  when  the  courts 
were  open  and  ready  to  try  them.  It  was  as  easy  to  protect 
witnesses  before  a  civil  as  a  military  tribunal ;  and  as  there 
could  be  no  wish  to  convict,  except  on  sufficient  legal  evi- 
dence, surely  an  ordained  and  established  court  was  better 
able  to  judge  of  this  than  a  military  tribunal  composed  of 
gentlemen  not  trained  to  the  profession  of  the  law. 

It  follows,  from  what  has  been  said  on  this  subject,  that 
there  are  occasions  when  martial  rule  can  be  properly  ap- 
plied. If,  in  foreign  invasion  or  civil  war,  the  courts  are 
actually  closed,  and  it  is  impossible  to  administer  criminal 
justice  according  to  law,  theUy  on  the  theatre  of  active  mili- 
tary operations,  where  war  really  prevails,  there  is  a  neces- 
sity to  furnish  a  substitute  for  the  civil  authority,  thus  over- 
thrown, to  preserve  the  safety  of  the  army  and  society;  and 
as  no  power  is  left  but  the  military,  it  is  allowed  to  govern 
by  martial  rule  until  the  laws  can  have  their  free  course. 
As  necessity  creates  the  rule,  so  it  limits  its  duration ;  for, 
if  this  government  is  continued  after  the  courts  are  rein- 
stated, it  is  a  gross  usurpation  of  power.  Martial  rule  can 
never  exist  where  the  courts  are  open,  and  in  the  proper 
and  unobstructed  exercise  of  their  jurisdiction.  It  is  also 
confined  to  the  locality  of  actual  war.  Because,  during  the 
late  Rebellion  it  could  have  been  enforced  in  Virginia,  where 
the  national  authority  was  overturned  and  the  courts  driven 
out,  it  does  not  follow  that  it  should  obtain  in  Indiana,  where 
that  authority  was  never  disputed,  and  justice  was  always 
administered.  And  so  in  the  case  of  a  foreign  invasion, 
martial  rule  may  become  a  necessity  in  one  state,  when,  in 
another,  it  would  be  "  mere  lawless  violence." 
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We  are  not  without  precedents  in  English  and  American 
history  illustrating  our  views  of  this  question;  but  it  is  hardly 
necessary  to  make  particular  reference  to  them. 

From  the  first  year  of  the  reign  of  Edward  the  Third, 
when  the  Parliament  of  England  reversed  the  attainder  of 
the  Earl  of  Lancaster,  because  he  could  have  been  tried  by 
the  courts  of  the  realm,  and  declared,  "that  in  time  of  peace 
no  man  ought  to  be  adjudged  to  death  for  treason  or  any 
other  offence  without  being  arraigned  and  held  to  answer; 
and  that  regularly  when  the  king's  courts  are  open  it  is  a 
time  of  peace  in  judgment  of  law,"  down  to  the  present  day, 
martial  law,  as  claimed  in  this  case,  has  been  condemned  by 
all  respectable  English  jurists  as  contrary  to  the  fundamental 
laws  of  the  land,  and  subversive  of  the  liberty  of  the  subject. 

During  the  present  century,  an  instructive  debate  on  this 
question  occurred  in  Parliament,  occasioned  by  the  trial  and 
conviction  by  court-martial,  at  Demerara,  of  the  Rev.  John 
Smith,  a  missionary  to  the  negroes,  on  the  alleged  ground 
of  aiding  and  abetting  a  formidable  rebellion  in  that  colony. 
Those  eminent  statesmen.  Lord  Brougham  and  Sir  James 
Mackintosh,  participated  in  that  debate;  and  denounced  the 
trial  as  illegal;  because  it  did  not  appear  that  the  courts  of 
law  in  Demerara  could  not  try  offences,  and  that  "when  the 
laws  can  act,  every  other  mode  of  punishing  supposed  crimee 
is  itself  an  enormous  crime." 

So  sensitive  were  our  Revolutionary  fathers  on  this  sub- 
ject, although  Boston  was  almost  in  a  state  of  siege,  when 
General  Gage  issued  his  proclamation  of  martial  law^  they 
spoke  of  it  as  an  "  attempt  to  supersede  the  course  of  the 
common  law,  and  instead  thereof  to  publish  and  order  the 
use  of  martial  law."  The  Virginia  Assembly,  also,  de- 
nounced a  similar  measure  on  the  part  of  Governor  Dun- 
more  "as  an  assumed  power,  which  the  king  himself  cannot 
exercise;  because  it  annuls  the  law  of  the  land  and  intro- 
duces the  most  execrable  of  all  systems,  martial  law." 

In  some  parts  of  the  country,  during  the  war  of  1812,  our 
officers  made  arbitrary  arrests  and,  by  military  tribunals,  tried 
citizens  who  were  not  in  the  military  service.     These  arrests 
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and  trials,  when  brought  to  the  notice  of  the  courts,  were 
nnifonnly  condemned  as  illegal.  The  cases  of  Smith  v. 
Shaw  and  McOonnelly.  Hampden  (reported  in  12  Johnson*), 
are  illustrations,  which  we  cite,  not  only  for  the  principles 
they  determine,  but  on  account  of  the  distinguished  jurists 
concerned  in  the  decisions,  one  of  whom  for  many  years 
occupied  a  seat  on  this  bench. 

It  is  contended,  that  Luther  v.  'Borden^  decided  by  this 
court,  is  an  authority  for  the  claim  of  martial  law  advanced 
in  this  case.  The  decision  is  misapprehended.  That  case 
grew  out  of  the  attempt  in  Rhode  Island  to  supersede  the 
old  colonial  government  by  a  revolutionary  proceeding. 
Rhode  Island,  until  that  period,  had  no  other  form  of  local 
government  than  the  charter  granted  by  King  Charles  11, 
in  1663;  and  as  that  limited  the  right  of  suffrage,  and  did 
not  provide  for  its  own  amendment,  many  citizens  became 
dissatisfied,  because  the  legislature  would  not  afford  the  re- 
lief in  their  power;  and  without  the  authority  of  law,  formed 
a  new  and  independent  constitution,  and  proceeded  to  assert 
its  authority  by  force  of  arms.  The  old  government  resisted 
this;  and  as  the  rebellion  was  formidable,  called  out  the  mili- 
tia to  subdue  it,  and  passed  an  act  declaring  martial  law. 
Borden,  in  the  military  service  of  the  old  government,  broke 
open  the  house  of  Luther,  who  supported  the  new,  in  order 
to  arrest  him,  Luther  brought  suit  against  Borden;  and  the 
question  was,  whether,  under  the  constitution  and  laws  of 
the  state,  Borden  was  justified.  ■  This  court  held  that  a  state 
"may  use  its  military  power  to  put  down  an  armed  insur- 
rection too  strong  to  be  controlled  by  the  civil  authority;" 
and,  if  the  legislature  of  Rhode  Island  thought  the  peril  so 
great  as  to  require  the  use  of  its  military  forces  and  the  dec- 
laration of  martial  law,  there  was  no  ground  on  which  this 
court  could  question  its  authority;  and  as  Borden  acted  under 
military  orders  of  the  charter  government,  which  had  been 
recognized  by  the  political  power  of  the  country,  and  was 
upheld  by  the  state  judiciary,  he  was  justified  in  breaking 
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into  and  entering  Luther's  house.  This  is  the  extent  of  the 
decision.  There  was  no  question  in  issue  about  the  power 
of  declaring  martial  law  under  the  Federal  Constitution,  and 
the  court  did  not  consider  it  necessary  even  to  inquire  "to 
what  extent  nor  under  what  circumstances  that  power  may 
by  exercised  by  a  state." 

"We  do  not  deem  it  important  to  examine  further  the  ad- 
judged cases;  and  shall,  therefore,  conclude  without  any 
additional  reference  to  authorities. 

To  the  third  question,  then,  on  which  the  judges  below 
were  opposed  in  opinion,  an  answer  in  the  negative  must  be 
returned. 

It  is  proper  to  say,  although  Milligan^s  trial  and  conviction 
by  a  military  commission  was  illegal,  yet,  if  guilty  of  the 
crimes  imputed  to  him,  and  his  guilt  had  been  ascertained 
by  an  established  court  and  impartial  jury,  he  deserved 
severe  punishment.  Open  resistance  to  the  measures  deemed 
necessary  to  subdue  a  great  rebellion,  by  those  who  enjoy 
the  protection  of  government,  and  have  not  the  excuse  even 
of  prejudice  of  section  to  plead  in  their  favor,  is  wicked;  but 
that  resistance  becomes  an  enjormaus  crime  when  it  assumes 
the  form  of  a  secret  political  organization,  armed  to  oppose 
the  laws,  and  seeks  by  stealthy  means  to  introduce  the  ene- 
mies of  the  country  into  peaceful  communities,  there  to  light 
the  torch  of  civil  war,  and  thus  overthrow  the  power  of  the 
TJnited  States.  Conspiracies  like  these,  at  such  a  juncture, 
are  extremely  perilous ;  and  those  concerned  in  them  are 
dangerous  enemies  to  their  country,  and  should  receive  the 
heaviest  penalties  of  the  law,  as  an  example  to  deter  others 
from  similar  criminal  conduct.  It  is  said  the  severity  of 
the  laws  caused  them;  but  Congress  was  obliged  to  enact 
severe  laws  to  meet  the  crisis;  and  as  our  highest  civil  duty 
is  to  serve  our  country  when  in  danger,  the  late  war  has 
proved  that  rigorous  laws,  when  necessary,  will  be  cheer- 
fully obeyed  by  a  patriotic  people,  struggling  to  preserve 
the  rich  blessings  of  a  free  government. 

The  two  remaining  questions  in  this  case  must  be  answered 
in  the  affirmative.    The  suspension  of  the  privilege  of  the 
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■writ  of  habeas  corpus  does  not  suspend  the  writ  itself.  The 
writ  issues  as  a  matter  of  course;  and  on  the  return  made 
to  it  the  court  decides  whether  the  party  applying  is  denied 
the  right  of  proceeding  any  further  with  it 

If  the  military  trial  of  Milligan  was  contrary  to  law,  then 
he  was  entitled,  on  the  facts  stated  in  his  petition,  to  be 
discharged  from  custody  by  the  terms  of  the  act  of  Congress 
of  March  3d,  1863.  The  provisions  of  this  law  having  been 
considered  in  a  previous  part  of  this  opinion,  we  will  not 
restate  the  views  there  presented.  Milligan  avers  he  was  a 
citizen  of  Indiana,  not  in  the  military  or  naval  service,  and 
was  detained  in  close  confinement,  by  order  of  the  President, 
from  the  5th  day  of  October,  1864,  until  the  2d  day  of  Janu- 
ary, 1865,  when  the  Circuit  Court  for  the  District  of  Indiana, 
with  a  grand  jury,  convened  in  session  at  Indianapolis;  and 
afterwards,  on  tRe  27th  day  of  the  same  month,  adjourned 
without  finding  an  indictment  or  presentment  against  him. 
If  these  averments  were  true  (and  their  truth  is  conceded 
for  the  purposes  of  this  case),  the  court  was  required  to 
liberate  him  on  taking  certain  oaths  prescribed  by  the  law, 
and  entering  into  recognizance  for  his  good  behavior. 

But  it  is  insisted  that  Milligan  was  a  prisoner  of  war,  and, 
therefore,  excluded  from  the  privileges  of  the  statute.  It  is 
not  easy  to  see  how  he  can  be  treated  as  a  prisoner  of  war, 
when  he  lived  in  Indiana  for  the  past  twenty  years,  was  ar- 
rested there,  and  had  not  been,  during  the  late  troubles,  a  res- 
ident of  any  of  the  states  in  rebellion.  If  in  Indiana  he  con- 
spired with  bad  men  to  assist  the  enemy,  he  is  punishable  for 
it  in  the  courts  of  Indiana ;  but,  when  tried  for  the  oflfence, 
he  cannot  plead  the  rights  of  war ;  for  he  was  not  engaged  in 
legal  acts  of  hostility  against  the  government,  and  only  such 
persons,  when  captured,  are  prisoners  of  war.  If  he  cannot 
enjoy  the  immunities  attaching  to  the  character  of  a  prisoner 
of  war,  how  can  he  be  subject  to  their  pains  and  penalties? 

This  case,  as  well  as  the  kindred  cases  of  Bowles  and 
Horsey,  were  disposed  of  at  the  last  term,  and  the  proper 
orders  were  entered  of  record.  There  is,  therefore,  no  ad- 
ditional entry  required. 
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The  CHIEF  JUSTICE  delivered  the  following  opinion. 

Pour  members  of  the  court,  concurring  with  their  breth- 
ren in  the  order  heretofore  made  in  this  cause,  but  unable 
to  concur  in  some  important  particulars  with  the  opinion 
which  has  just  been  read,  think  it  their  duty  to  make  a  -sep- 
arate statement  of  their  views  of  the  whole  case. 

We  do  not  doubt  that  the  Circuit  Court  for  the  District 
of  Indiana  had  jurisdiction  of  the  petition  of  Milligan  for  the 
writ  of  habeas  corpus. 

Whether  this  court  has  jurisdiction  upon  the  certificate  of 
division  admits  of  more  question.  The  construction  of  the 
act  authorizing  such  certificates,  which  has  hitherto  prevailed 
here,  denies  jurisdiction  in  cases  where  the  certificate  brings 
up  the  whole  cause  before  the  court.  But  none  of  the  ad- 
judicated cases  are  exactly  in  point,  and  we  are  willing  to 
resolve  whatever  doubt  may  exist  in  favor  of  the  earliest 
possible  answers  to  questions  involving  life  and  liberty.  We 
agree,  therefore,  that  this  court  may  properly  answer  ques- 
tions certified  in  such  a  case  as  that  before  us. 

The  crimes  with  which  Milligan  was  charged  were  of  the 
gravest  character,  and  the  petition  and  exhibits  in  the  rec- 
ord, which  must  here  be  taken  as  true,  admit  his  guilt.  But 
whatever  his  desert  of  punishment  may  be,  it  is  more  im- 
portant to  the  country  and  to  every  citizen  that  he  should 
not  be  punished  under  an  illegal  sentence,  sanctioned  by 
this  court  of  last  resort,  than  that  he  should  be  punished  at 
all.  The  laws  which  protect  the  liberties  of  the  whole  people 
must  not  be  violated  or  set  aside  in  order  to  inflict,  even 
upon  the  guilty,  unauthorized  though  merited  justice. 

The  trial  and  sentence  of  Milligan  were  by  military  com- 
mission convened  in  Indiana  during  the  fall  of  1864.  The 
action  of  the  commission  had  been  under  consideration  by 
President  Lincoln  for  some  time,  when  he  himself  became 
the  victim  of  an  abhorred  conspiracy.  It  was  approved  by 
his  successor  in  May,  1865,  and  the  sentence  was  ordered  to 
be  carried  into  execution.  The  proceedings,  therefore,  had 
the  fullest  sanction  of  the  executive  department  of  the  gov- 
ernment. 
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This  sanction  requires  the  most  respectful  and  the  most 
careful  consideration  of  this  court.  The  sentence  which  it 
Bupports  must  not  be  set  aside  except  upon  'the  clearest  con- 
viction that  it  cannot  be  reconciled  with  the  Constitution 
and  the  constitutional  legislation  of  Congress. 

We  must  inquire,  then,  what  constitutional  or  statutory 
provisions  have  relation  to  this  military  proceeding. 

The  act  of  Congress  of  March  3d,  1863,  comprises  all  the 
le^slation  which  seems  to  require  consideration  in  this  con- 
nection. The  constitutionality  of  this  act  has  not  been  ques- 
tioned and  is  not  doubted. 

The  first  section  authorized  the  suspension,  during  the 
Rebellion,  of  the  writ  of  habeas  corpus  throughout  the  United 
States  by  the  President.  The  two  next  sections  limited  this 
authority  in  important  respects. 

The  second  section  required  that  lists  of  all  persons,  being 
citizens  of  states  in  which  the  administration  of  the  laws  had 
continued  unimpaired  in  the  Federal  courts,  who  were  then 
held  or  might  thereafter  be  held  as  prisoners  of  the  United 
States,  under  the  authority  of  the  President,  otherwise  than 
as  prisoners  of  war,  should  be  furnished  to  the  judges  of  the 
Circuit  and  District  Courts.  The  lists  transmitted  to  the 
judges  were  to  contain  the  names  of  all  persons,  residing 
within  their  respective  jurisdictions,  charged  with  violation 
of  national  law.  And  it  was  required,  in  cases  where  the 
grand  jury  in  attendance  upon  any  of  these  courts  should 
terminate  its  session  without  proceeding  by  indictment  or 
otherwise  against  any  prisoner  named  in  the  list,  that  the 
judge  of  the  court  should  forthwith  make  an  order  that  such 
prisoner  desiring  a  discharge,  should  be  brought  before  him 
or  the  court  to  be  discharged,  on  entering  into  recognizance, 
if  required,  to  keep  the  peace  and  for  good  behavior,  or  to 
appear,  as  the  court  might  direct,  to  be  further  dealt  with 
according  to  law.  Every  officer  of  the  United  States  having 
custody  of  such  prisoners  was  required  to  obey  and  execute 
the  judge's  order,  under  penalty,  for  refusal  or  delay,  of  fine 
and  imprisonment. 

The  third  section  provided,  in  case  lists  of  persons  other 
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than  prisoners  of  war  then  held  in  confinement,  or  thereafter 
arrested,  should  not  be  furnished  within  twenty  days  after 
the  passage  of  the  act,  or,  in  cases  of  subsequent  arrest, 
within  twenty  days  after  the  time  of  arrest,  that  any  citizen, 
after  the  termination  of  a  session  of  the  grand  jury  without 
indictment  or  presentment,  might,  by  petition  alleging  the 
facts  and  verified  by  oath,  obtain  the  judge's  order  of  dis- 
charge in  favor  of  any  person  so  imprisoned,  on  the  terms 
and  conditions  prescribed  in  the  second  section. 

It  was  made  the  duty  of  the  District  Attorney  of  the 
United  States  to  attend  examinations  on  petitions  for  dis- 
charge. 

It  was  under  this  act  that  Milligan  petitioned  the  Circuit 
Court  for  the  District  of  Indiana  for  discharge  from  im- 
prisonment. 

The  holding  of  the  Circuit  and  District  Courts  of  the 
United  States  in  Indiana  had  been  uninterrupted.  The  ad- 
ministration of  the  laws  in  the  Federal  courts  had  remained 
unimpaired.  Milligan  was  imprisoned  under  the  authority 
of  the  President,  and  was  not  a  prisoner  of  war.  No  list  of 
prisoners  had  been  furnished  to  the  judges,  either  of  the 
District  or  Circuit  Courts,  as  required  by  the  law.  A  grand 
jury  had  attended  the  Circuit  Courts  of  the  Indiana  district, 
while  Milligan  was  there  imprisoned,  and  had  closed  its  ses- 
sion without  finding  any  indictment  or  presentment  or  other- 
wise proceeding  against  the  prisoner. 

His  case  was  thus  brought  within  the  precise  letter  and 
intent  of  the  act  of  Congress,  unless  it  can  be  said  that  Mil- 
ligan was  not  imprisoned  by  authority  of  the  President;  and 
nothing  of  this  sort  was  claimed  in  argument  on  the  part  of 
the  government. 

It  is  clear  upon  this  statement  that  the  Circuit  Court  was 
bound  to  hear  Milligan's  petition  for  the  writ  of  habeas  car- 
puSy  called  in  the  act  an  order  to  bring  the  prisoner  before 
the  judge  or  the  court,  and  to  issue  the  writ,  or,  in  the  lan- 
guage of  the  act,  to  make  the  order. 

The  first  question,  therefore — Ought  the  writ  to  issue? — 
must  be  answered  in  the  afiirmative. 
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And  it  is  equally  clear  that  he  was  entitled  to  the  discharge 
prayed  for. 

It  must  be  borne  in  mind  that  the  prayer  of  the  petition 
was  not  for  an  absolute  discharge,  but  to  be  delivered  from 
military  custody  and  imprisonment,  and  if  found  probably 
guilty  of  any  offence,  to  be  turned  over  to  the  proper  tribu- 
nal for  inquiry  and  punishment;  or,  if  not  found  thus  prob- 
ably guilty,  to  be  discharged  altogether. 

And  the  express  terms  of  the  act  of  Congress  required  this 
action  of  the  court  The  prisoner  must  be  discharged  on 
giving  such  recognizance  as  the  court  should  require,  not 
only  for  good  behavior,  but  for  appearance,  as  directed  by  the 
court,  to  answer  and  be  further  dealt  with  according  to  law. 

The  first  section  of  the  act  authorized  the  suspension  of 
the  writ  of  habeas  ccrpus  generally  throughout  the  United 
States.  The  second  and  third  sections  limited  this  suspen- 
sion, in  cei*tain  cases,  within  states  where  the  administration 
of  justice  by  the  Federal  courts  remained  unimpaired.  In 
these  cases  the  writ  was  still  to  issue,  and  under  it  the 
prisoner  was  entitled  to  his  discharge  by  a  circuit  or  district 
judge  or  court,  unless  held  to  bail  for  appearance  to  answer 
charges.  No  other  judge  or  court  could  make  an  order  of 
discharge  under  the  writ.  Except  under  the  circumstances 
pointed  out  by  the  act,  neither  circuit  nor  district  judge 
or  court  could  make  such  an  order.  But  under  those  cir- 
cumstances the  writ  must  be  issued,  and  the  relief  from 
imprisonment  directed  by  the  act  must  be  afforded.  The 
commands  of  the  act  were  positive,  and  left  no  discretion 
to  court  or  judge. 

An  affirmative  answer  must,  therefore,  be  given  to  the 
second  question,  namely :  Ought  Milligan  to  be  discharged 
according  to  the  prayer  of  the  petition  ? 

That  the  third  question,  namely:  Had  the  military  com- 
mission in  Indiana,  under  the  facts  stated,  jurisdiction  to  try 
and  sentence  Milligan?  must  be  answered  negatively  is  an 
unavoidable  inference  from  affirmative  answers  to  the  other 
two. 
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•     

The  military  commission  could  not  have  jurisdiction  to 

try  and  sentence  Milligan,  if  he  could  not  be  detained  in 

prison  under  his  original  arrest  or  under  sentence,  after  the 

close  of  a  session  of  the  grand  jury  without  indictment  or 

other  proceeding  against  him. 

Indeed,  the  act  seems  to  have  been  framed  on  purpose  to 
secure  the  trial  of  all  offences  of  citizens  by  civil  tribunals, 
in  states  where  these  tribunals  were  not  interrupted  in  the 
regular  exercise  of  their  functions. 

Under  it,  in  such  states,  the  privilege  of  the  writ  might 
be  suspended.  Any  person  regarded  as  dangerous  to  the 
public  safety  might  be  arrested  and  detained  until  alter  the 
session  of  a  grand  jury.  Until  after  such  session  no  person 
arrested  could  have  the  benefit  of  the  writ;  and  even  then 
no  such  person  could  be  discharged  except  on  such  terms,  as 
to  future  appearance,  as  the  court  might  impose.  These 
provisions  obviously  contemplate  no  other  trial  or  sentence 
than  that  of  a  civil  court,  and  we  could  not  assert  the  legality 
of  a  trial  and  sentence  by  a  military  commission,  under  the 
circumstances  specified  in  the  act  and  described  in  the  peti- 
tion, without  disregarding  the  plain  directions  of  Congress. 

We  agree,  therefore,  that  the  first  two  questions  certified 
must  receive  aflSrmative  answers,  and  the  last  a  negative. 
We  do  not  doubt  that  the  positive  provisions  of  the  act  of 
Congress  require  such  answers.  We  do  not  think  it  neces- 
sary to  look  beyond  these  provisions.  In  them  we  find  suf- 
ficient and  controlling  reasons  for  our  conclusions. 

But  the  opinion  which  has  just  been  read  goes  further; 
and  as  we  understand  it,  asserts  not  only  that  the  military 
commission  held  in  Indiana  was  not  authorized  by  Congress, 
but  that  it  was  not  in  the  power  of  Congress  to  authorize 
it;  from  which  it  may  be  thought  to  follow,  that  Congress 
has  no  power  to  indemnify  the  officers  who  composed  the 
commission  against  liability  in  civil  courts  for  acting  as 
members  of  it. 

We  cannot  agree  to  this. 

We  agree  in  the  proposition  that  no  department  of  the 


Pec.  1866.]     Ex  parte  Milligan.  187 

Opinion  of  the  Chief  Justice  and  of  Wayne,  Swayne,  and  Miller,  J  J. 

government  of  the  United  States — neither  President,  nor 
Congress,  nor  the  Courts — ^possesses  any  power  not  given 
by  the  Constitution. 

We  assent,  fully,  to  all  that  is  said,  in  the  opinion,  of  the 
inestimable  value  of  the  trial  by  jury,  and  of  the  other  con- 
stitutional safeguards  ofcivil  liberty.  And  we  concur,  also, 
in  what  is  said  of  the  writ  of  habeas  corpus,  and  of  its  suspen- 
sion, with  two  reservations:  (1.)  That,  in  our  judgment, 
when  the  writ  is  suspended,  the  Executive  is  authorized  to 
arrest  as  well  as  to  detain;  and  (2.)  that  there  are  cases  m 
which,  the  privilege  of  the  writ  being  suspended,  trial  and 
punishment  by  military  commission,  in  states  where  civil 
courts  are  open,  may  be  authorized  by  Congress,  as  well  as 
arrest  and  detention. 

We  think  that  Congress  had  power,  though  not  exercised, 
to  authorize  the  military  commission  which  was  held  in 
Indiana. 

We  do  not  think  it  necessary  to  discuss  at  large  the 
grounds  of  our  conclusions.  We  will  briefly  indicate  some 
of  them. 

The  Constitution  itself  provides  for  military  government 
as  well  as  for  civil  government  And  we  do  not  understand 
it  to  be  claimed  that  the  civil  safeguards  of  the  Constitution 
have  application  in  cases  within  the  proper  sphere  of  the 
former. 

What,  then,  is  that  proper  sphere?  Congress  has  power 
to  raise  and  support  armies;  to  provide  and  piaintain  a  navy; 
to  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces;  and  to  provide  for  governing  such  part  of 
the  militia  as  may  be  in  the  service  of  the  United  States. 

It  is  not  denied  that  the  power  to  make  rules  for  the  gov- 
ernment of  the  army  and  navy  is  a  power  to  provide  for  trial 
and  .punishment  by  military  courts  without  a  jury.  It  has 
been  so  understood  and  exercised  from  the  adoption  of  the 
Constitution  to  the  present  time. 

Nor,  in  our  judgment,  does  the  fifth,  or  any  other  amend- 
ment, abridge  that  power.  "  Cases  arising  in  the  land  and 
naval  forces,  or  in  the  militia  in  actual  service  in  time  of  war 
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or  public  danger,"  are  expressly  excepted  from  the  fifth 
amendment,  "that  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,"  and  it  is  admitted  that 
the  exception  applies  to  the  other  amendments  as  well  as  to 
the  fifth. 

Now,  we  understand  this  exception  to  have  the  same  im- 
port and  effect  as  if  the  powers  of  Congress  in  relation  to 
the  government  of  the  army  and  navy  and  the  militia  had 
been  recited  in  the  amendment,  and  cases  within  those  pow- 
ers had  been  expressly  excepted  from  its  operation.  The 
states,  most  jealous  of  encroachments  upon  the  liberties  of 
the  citizen,  when  proposing  additional  safeguards  in  the 
form  of  amendments,  excluded  specifically  from  their  effect 
cases  arising  in  the  government  of  the  land  and  naval  forces. 
Thus  Massachusetts  proposed  that  "  no  person  shall  be  tried 
for  any  crime  by  which  he  would  incur  an  infamous  punish- 
ment or  loss  of  life  until  he  be  first  indicted  by  a  grand  jury, 
except  in  such  cases  as  may  arise  in  the  government  and 
regulation  of  the  land  forces."  The  exception  in  similar 
amendments,  proposed  by  New  York,  Maryland,  and  Vir- 
ginia, was  in  the  same  or  equivalent  terms.  The  amend- 
ments proposed  by  the  states  were  considered  by  the  first 
Congress,  and  such  as  were  approved  in  substance  were  put 
in  form,  and  proposed  by  that  body  to  the  states.  Among 
those  thus  proposed,  and  subsequently  ratified,  was  that 
which  now  stands  as  the  fifth  amendment  of  the  Constitu- 
tion. We  cannot  doubt  that  this  amendment  was  intended 
to  have  the  same  force  and  effect  as  the  amendment  pro- 
posed by  the  states.  We  cannot  agree  to  a  construction 
which  will  impose  on  the  exception  in  the  fifth  amendment 
a  sense  other  than  that  obviously  indicated  by  action  of  the 
state  conventions. 

We  think,  therefore,  that  the  power  of  Congress,  in  the 
government  of  the  land  and  naval  forces  and  of  the  militia, 
is  not  at  all  affected  by  the  fifth  or  any  other  amendment. 
It  is  not  necessary  to  attempt  any  precise  definition  of  the 
boundaries  of  this  power.    But  may  it  not  be  said  that  gov- 
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ernment  includes  protection  and  defence  as  well  as  the  reg- 
ulation of  internal  administration  ?  And  is  it  impossible  to 
imagine  cases  in  which  citizens  conspiring  or  attempting  the 
destruction  or  great  injury  of  the  national  forces  may  be  sub- 
jected by  Congress  to  military  trial  and  punishment  in  the 
just  exercise  of  this  undoubted  constitutional  power?  Con- 
gress is  but  the  agent  of  the  nation,  and  does  not  the  security 
of  individuals  against  the  abuse  of  this,  as  of  every  other 
power,  depend  on  the  intelligence  and  virtue  of  the  people, 
on  their  zeal  for  public  and  private  liberty,  upon  official 
responsibility  secured  by  law,  and  upon  the  frequency  of 
elections,  rather  than  upon  doubtftil  constructions  of  legisla^ 
tive  powers  ? 

But  we  do  not  put  our  opinion,  that  Congress  might  au- 
thorize such  a  military  commission  as  was  held  in  Indiana, 
upon  the  power  to  provide  for  the  government  of  the  na- 
tional forces. 

Congress  has  the  power  not  only  to  raise  and  support  and 
govern  armies  but  to  declare  war.  It  has,  therefore,  the 
power  to  provide  by  law  for  carrying  on  war.  This  power 
necessarily  extends  to  all  legislation  essential  to  the  prosecu- 
tion of  war  with  vigor  and  success,  except  such  as  interferes 
with  the  command  of  the  forces  and  the  conduct  of  cam- 
paigns. That  power  and  duty  belong  to  the  President  as 
commander-in-chief.  Both  these  powers  are  derived  from 
the  Constitution,  but  neither  is  defined  by  that  instrument 
Their  extent  must  be  determined  by  their  nature,  and  by 
the  principles  of  our  institutions. 

The  power  to  make  the  necessary  laws  is  in  Congress ; 
the  power  to  execute  in  the  President.  Both  powers  imply 
many  subordinate  and  auxiliary  powers.  Each  includes  all 
authorities  essential  to  its  due  exercise.  But  neither  can  the 
President,  in  war  more  than  in  peace,  intrude  upon  the 
proper  authority  of  Congress,  nor  Congress  upon  the  proper 
authority  of  the  President.  Both  are  servants  of  the  people, 
whose  will  is  expressed  in  the  fundamental  law.  Congress 
cannot  direct  the  conduct  of  campaigns,  nor  can  the  Presi- 
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dent,  or  any  commander  under  him,  without  the  sanction  of 
Congress,  institute  tribunals  for  the  trial  and  punishment 
of  offences,  either  of  soldiers  or  civilians,  unless  in  cases  of 
a  controlling  necessity,  which  justifies  what  it  compels,  or 
at  least  insures  acts  of  indemnity  from  the  justice  of  the 
legislature. 

We  by  no  means  assert  that  Congress  can  establish  and 
apply  the  laws  of  war  where  no  war  has  been  declared  or 
exists. 

Where  peace  exists  the  laws  of  peace  must  prevail.  What 
we  do  maintain  is,  that  when  the  nation  is  involved  in  war, 
and  some  portions  of  the  country  are  invaded,  and  all  are 
exposed  to  invasion,  it  is  within  the  power  of  Congress  to 
determine  in  what  states  or  districts  such  great  and  immi- 
nent  public  danger  exists  as  justifies  the  authorization  of 
military  tribunals  for  the  trial  of  crimes  and  offences  against 
the  discipline  or  security  of  the  army  or  against  the  public 
safety. 

In  Indiana,  for  example,  at  the  time  of  the  arrest  of  Mil- 
ligan  and  his  co-conspirators,  it  is  established  by  the  papers 
in  the  record,  that  the  state  was  a  military  district,  was  the 
theatre  of  military  operations,  had  been  actually  invaded, 
and  was  constantly  threatened  with  invasion.  It  appears, 
also,  that  a  powerful  secret  association,  composed  of  citizens 
and  others,  existed  within  the  state,  under  military  organi- 
zation, conspiring  against  the  draft,  and  plotting  insurrec- 
tion, the  liberation  of  the  prisoners  of  war  at  various  depots, 
the  seizure  of  the  state  and  national  arsenals,  armed  co- 
operation with  the  enemy,  and  war  against  the  national  gov- 
ernment 

We  cannot  doubt  that,  in  such  a  time  of  public  danger, 
Congress  had  power,  under  the  Constitution,  to  provide  for 
the  organization  of  a  military  commission,  and  for  trial  by 
that  commission  of  persons  engaged  in  this  conspiracy.  The 
fact  that  the  Federal  courts  were  open  was  regarded  by  Con- 
gress as  a  suflBicient  reason  for  not  exercising  the  power ;  but 
that  fact  could  not  deprive  Congress  of  the  right  to  exercise 
it.    Those  courts  might  be  open  and.  undisturbed  in  the  ex- 


Dec.  1866.]  Ex  parte  Milligan.  141 

Opinion  of  the  Chief  Jostice  and  of  Wayne,  Swayno,  and  Miller,  J  J. 

ecution  of  their  functions,  and  yet  wholly  incompetent  to 
avert  threatened  danger,  or  to  punish,  with  adequate  promp- 
titude and  certainty,  the  guilty  conspirators. 

In  Indiana,  the  judges  and  officers  of  the  courts  were  loyal 
to  the  government.  But  it  might  have  been  otherwise.  In 
times  of  rebellion  and  civil  war  it  may  often  happen,  indeed, 
that  judges  and  marshals  will  be  in  active  sympathy  with 
the  rebels,  and  courts  their  most  efficient  allies. 

We  have  confined  ourselves  to  the  question  of  power.  It 
was  for  Congress  to  determine  the  question  of  expediency. 
And  Congress  did  determine  it.  That  body  did  not  see  fit 
to  authorize  trials  by  military  commission  in  Indiana,  but 
by  the  strongest  implication  prohibited  them.  With  that 
prohibition  we  are  satisfied,  and  should  have  remained  silent 
if  the  answers  to  the  questions  certified  had  been  put  on  that 
ground,  without  denial  of  the  existence  of  a  power  which 
we  believe  to  be  constitutional  and  important  to  the  public 
safety, — a  denial. which,  as  we  have  already  suggested,  seems 
to  draw  in  question  the  power  of  Congress  to  protect  from 
prosecution  the  members  of  military  commissions  who  acted 
in  obedience  to  their  superior  officers,  and  whose  action, 
whether  warranted  by  law  or  not,  was  approved  by  that  up- 
right and  patriotic  President  under  whose  administration  the 
Republic  was  rescued  from  threatened  destruction. 

We  have  thus  far  said  little  of  martial  law,  nor  do  we 
propose  to  say  much.  What  we  have  already  said  sufficiently 
indicates  our  opinion  that  there  is  no  law  for  the  government 
of  the  citizens,  the  armies  or  the  navy  of  the  United  States, 
within  American  jurisdiction,  which  is  not  contained  in  or 
derived  from  the  Constitution.  And  wherever  our  army  or 
navy  may  go  beyond  our  territorial  limits,  neither  can  go 
beyond  the  authority  of  the  President  or  the  legislation  of 
Congress. 

There  are  under  the  Constitution  three  kinds  of  military 
jurisdiction :  one  to  be  exercised  both  in  peace  and  war;  an- 
other to  be  exercised  in  time  of  foreign  war  without  the 
boundaries  of  the  United  States,  or  in  time  of  rebellion  and 
civil  war  within  states  or  districts  occupied  by  rebels  treated 
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as  belligerents ;  and  a  third  to  be  exercised  in  time  of  in- 
vasion or  insurrection  within  the  limits  of  the  United  States, 
or  during  rebellion  within  the  limits  of  states  maintaining 
adhesion  to  the  National  Government,  when  the  public  dan- 
ger requires  its  exercise.  The  first  of  these  may  be  called 
jurisdiction  under  military  law,  and  is  found  in  acts  of 
Congress  prescribing  rules  and  articles  of  war,  or  otherwise 
providing  for  the  government  of  the  national  forces;  the 
second  may  be  distinguished  as  military  govbrnmbnt,  su- 
perseding, as  far  as  may  be  deemed  expedient,  the  local  law, 
and  exercised  by  the  military  commander  under  the  direction 
of  the  President,  with  the  express  or  implied  sanction  of 
Congress;  while  the  third  may  be  denominated  martial  law 
PROPER,  and  is  called  into  action  by  Congress,  or  temporarily, 
when  the  action  of  Congress  cannot  be  invited,  and  in  the 
case  of  justifying  or  excusing  peril,  by  the  President,  in  times 
of  insurrection  or  invasion,  or  of  civil  or  foreign  war,  within 
districts  or  localities  where  ordinary  law  no  longer  ade- 
quately secures  public  safety  and  private  rights. 

We  think  that  the  power  of  Congress,  in  such  times  and 
in  such  localities,  to  authorize  trials  for  crimes  against  the 
security  and  safety  of  the  national  forces,  may  be  derived 
from  its  constitutional  authority  to  raise  and  support  armies 
and  to  declare  war,  if  not  from  its  constitutional  authority 
to  provide  for  governing  the  national  forces. 

We  have  no  apprehension  that  this  power,  under  our 
American  system  of  government,  in  which  all  oflScial  author- 
ity is  derived  from  the  people,  and  exercised  under  direct 
responsibility  to  the  people,  is  more  likely  to  be  abused  than 
the  power  to  regulate  commerce,  or  the  power  to  borrow 
money.  And  we  are  unwilling  to  give  our  assent  by  silence 
to  expressions  of  opinion  which  seem  to  us  calculated,  though 
not  intended,  to  cripple  the  constitutional  powers  of  the  gov- 
ernment, and  to  augment  the  public  dangers  in  times  of  in- 
vasion and  rebellion. 

Mr.  Justice  WAYNE,  Mr.  Justice  SWATNE,  and  Mr. 
Justice  MILLER  concur  with  me  in  these  views. 
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Where  a  State,  in  order  to  promote  thtf  drainage  and  sale  of  certain  swamp 
lands  belonging  to  it  and  which  it  was  desirous  of  reclaiming,  has  passed, 
by  way  of  encouraging  purchasers,  a  law  that  such  lands  <*  shall  be  ex- 
empt from  taxation  for  the  term  of  ten  years,''  and  issued  transferable 
scrip  receivable  for  them,  a  repeal  of  the  exemption  act,  so  far  as  it  con- 
cerns lands  paid  for  either  before,  or  after  the  repeal,  with  scrip  issued 
before  the  repeal,  impairs  a  contract  of  the  State  with  the  holders  of 
such  scrip. 

Error  to  the  Supreme  Court  of  Arkansas,  the  case,  as 
stated  by  the  Chief  Justice  in  delivering  the  opinion  of  the 
court,  being  thus : 

In  1850,  the  United  States  granted,  by  act  of  Congress,  to 
the  State  of  Arkansas,  all  the  swamp  and  overflowed  govern- 
ment lands  within  its  limits,  on  condition  that  the  proceeds 
of  the  lands,  or  the  lands  themselves,  should  be  applied,  as 
far  as  necessary,  in  reclaiming  them  for  cultivation  by  means 
of  levees  and  drains. 

The  State  accepted  the  grant,  and,  by  an  act  of  the  legis- 
lature, in  1851,  provided  for  the  sale  of  the  lands ;  for  the 
issue  of  transferable  scrip  receivable  for  any  lands,  not  al- 
ready taken  up,  at  the  time  of  selection  by  the  holder;  for 
contracts  for  the  making  of  levees  and  drains,  and  for  the 
payment  of  contractors  in  scjrip  or  otherwise. 

In  the  fourteenth  section  of  this  act  it  was  provided  that 
"  to  encourage,  by  all  just  means,  the  progress  and  the  com- 
pleting of  the  reclaiming  such  lands,  by  ofiering  inducements 
to  purchasers  and  contractors  to  take  up  said  lands,  all  said 
swamp  and  overflowed  lands  shall  be  exempt  from  taxation 
for  the  term  of  ten  years,  or  until  they  shall  be  reclaimed." 

In  1855  this  section  was  repealed,  and  provision  was  made 
by  law  for  the  taxation  of  swamp  and  overflowed  lands,  sold 
or  to  be  sold,  precisely  as  other  lands. 

The  plaintiff  in  error,  before  this  repeal,  had  become  the 
owner,  by  transfw  from  contractors,  of  a  large  amount  of 
the  scrip  issued  under  the  act  of  1851,  and  with  this  scrip, 
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after  the  repeal,  took  up  and  paid  for  many  sections  and 
parts  of  sections  of  the  granted  lands  lying  in  Chicot  County. 

In  1857  another  act  of  the  legislature,  local  in  its  nature, 
provided  for  the  making  of  levees  and  drains  in  Chicot 
County,  and  authorized  a  special  tax  to  meet  the  cost  This 
special  tax  was  assessed  upon  the  unreclaimed  swamp  lands 
of  the  plaintiflF  in  error,  as  well  as  upon  other  lands,  and  the 
defendant  in  error,  under  authority  of  the  act,  proceeded  to 
take  the  necessary  measures  for  the  collection  of  the  tax. 

The  Constitution  of  the  United  States  ordains  that  "  no 
State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts.*' 

The  plaintiff  in  error  filed  his  bill  in  the  proper  State 
court,  alleging  that  the  acts  of  1855  and  1857  impaired  the 
obligation  of  the  contract  of  the  State  with  the  United  States, 
expressed  in  the  grant  by  Congress  in  1850  and  its  accept- 
ance by  the  State ;  and  also  the  contract  between  the  State 
and  the  levee  contractors,  and  other  lawful  holders  of  swamp 
land  scrip,  issued  under  the  act  of  1851,  that  such  scrip  should 
be  receivable  for  unlocated  swamp  lands,  and  that  such  lands 
should  not  be  subject  to  taxation  for  ten  years  from  the  time 
when  taken  up,  or  until  reclaimed;  and  prayed  an  injun«- 
tion  to  restrain  the  defendant  in  error  from  the  collection 
of  the  taxes  authorized  by  those  acts. 

In  his  answer  to  the  bill,  the  defendant  stated  that  the 
state  and  county  taxes  imposed  on  the  lands  of  the  com- 
plainant had  been  stricken  out  of  the  assessment  by  order 
of  the  County  Court,  and  justified  his  proceeding  as  sheriff 
to  collect  the  special  levee  tax  under  the  act  of  1857. 

The  cause  was  brought  to  hearing  in  the  Supreme  Court 
of  Arkansas,  by  whose  decree  the  bill  of  the  complainant 
was  dismissed,  and  it  now  came  before  this  tribunal  upon 
writ  of  error  directed  to  that  court. 

Mr.  Reverdy  Johnson^  with  a  brief  of  Mr.  Garland,  for  the 
plaintiff  in  error: 

We  here  controvert  the  validity  of  a  statute  passed  through 
all  branches  of  the  law-making  power,  and  afterwards,  on 
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argument,  declared  valid  by  the  highest  court  of  a  State. 
Coming  to  such  an  office,  we  may  be  excused  for  some  ful- 
ness of  argument. 

The  plaintiflT  in  error  asserts  that  the  act  of  1857,  famil- 
iarly  known  as  the  Levee  Act^  and  under  which  his  lands  were 
taxed,  is  unconstitutional.    And  to  show  this,  he  maintains : 

Ist.  The  fourteenth  section  of  the  act  of  1851,  which  ex- 
empted swamp  lands  from  taxation  for  ten  years, 'or  until 
reclaimed,  was  a  contract,  it  being  a  part  of  the  law  which 
accepted  the  grant  from  Congress. 

2d.  This  levee  act  misuses  and  diverts  from  its  proper 
channel  the  grant  of  Congress,  inasmuch  as  the  act  of  Con- 
gress of  1850  provides  that,  as  far  as  necessary  to  the  pur- 
pose of  reclaiming  swamp  lands  by  means  of  levees  and 
drains,  the  proceeds  of  the  lands,  whether  from  sale  or  by 
direct  appropriation  in  kind,  shall  be  applied  in  that  way. 

8d.  That  having  received  this  scrip  representing  swamp 
landy  which  was  issued  to  him  on  contracts  made  prior  to  the 
repeal  of  the  fourteenth  section  of  the  act  of  January,  1851, 
altiiough  his  lands  were  entered  with  this  scrip  o/ier  its  re- 
peal, they  are  as  much  exempt  as  if  entered  before  the  ex- 
empting clause  was  repealed. 

In  The  State  v.  County  Court  of  Crittenden,  before  the  Su- 
preme Court  of  Arkansas,*  it  was  held  that  the  fourteenth 
section  named  above  was  a  valid  contract  under  the  Consti- 
tution. As  a  contract,  from  the  day  of  the  passage  of  the 
act,  it  held  out  an  encouragement  to  persons  to  take  up  these 
lands.  It  does  not  say  from  the  day  of  entry,  but  it  is  gen- 
eral and  operates  necessarily  from  the  day  of  its  passage. 
When  the  legislature  passed  this  law,  exemption  from  taxa- 
tion became  at  once  one  of  the  conditions  of  the  acceptance 
of  the  grant  Until  the  legislature,  by  an  act  for  that  pur- 
pose, accepted  the  grant  from  Congress,  it  was  of  no  avail, 
and  could  not  be  used  for  the  benefit  of  any  one.  But  when 
the  legislature  did  accept  it,  the  bounty  was  in  a  shape  to 
be  used ;  and  whatever  the  legislature  did  in  that  behalf  re- 

*  19  Arkansas,  860. 
VOL.  IV.  10 
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lated  back  to  the  grant,  and  the  act  granting,  as  well  as  the 
one  accepting,  formed  in  themselves,  together,  one  act — an 
entirety.     Both  stood  then  as  material  parts  of  the  whole. 

If,  as  we  have  contended,  the  two  acts  together  made  the 
grant  complete,  and  they  alone  did  this,  the  grant  then  be- 
came a  contract,  and  any  future  changes  of  it  were  nullities.* 

If  the  law  repealing  the  exempting  clause  stands,  it  is 
apparent  that  the  whole  grant  falls  to  the  ground.  If  an 
essential  part  of  the  grant  be  destroyed,  it  is  a  contradiction 
to  say  the  grant  still  exists.  The  grant  having  been  com- 
pleted, the  law  would  always  dictate  that  it  should  be  upheld 
and  carried  out.  One  rule  of  law  is,  that  the  contract  should 
be  supported,  rather  than  defeated.  And  another,  that,  as  in 
ordinary  contracts,  modifications  or  changes  must  be  made 
by  both  parties,  or  with  their  knowledge  and  consent  So 
it  is  as  to  grants;  the  grantor  must  dispense  with  a  condition 
before  it  is  waived. 

It  is  evident  from  the  Levee  Act,  that  its  object  was  the 
attainment  of  the  same  end,  and  by  the  same  means — ^that 
is,  by  leveeing — as  contemplated  by  the  act  of  Congress 
granting  these  lands  to  the  State  of  Arkansas.  For  this 
object.  Congress  had  put  in  the  hands  of  the  State  a  fund, 
by  which  she  was  to  build  these  necessary  levees,  and  the 
State  was  bound  so  to  apply  the  fund.  Her  obligation  to  do 
this  formed  a  part  of  the  contract  between  her  and  the 
United  States,  and  the  owners  of  property  have  the  right 
to  have  this  contract  performed  by  her.  The  granting  act 
points  out  the  purpose  for  which  the  grant  was  made.  No 
other  can  be  substituted.  By  the  enactment  of  this  levee 
law,  the  State  declared,  that  the  laying  out  and  building  of 
these  levees  in  Chicot  County  was  necessary.  If  so,  there  is 
a  way  already  provided;  that  is,  under  the  terms  of  the  grant, 
the  State  must  apply  the  lands  granted  to  her.  By  this  act, 
the  State  has  attempted  to  discharge  her  contract  in  a  differ- 
ent manner  from  that  agreed  upon.  It  amounts  to  this:  she 
-withholds  the  funds  given  her  for  a  specific  purpose,  and  to 

*  Fletcher  v.  Peck,  6  Cranch,  87. 
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that  extent  she  abrogates  McGee's  right,  as  well  as  the  right 
of  all  property-holders  there,  under  the  act  of  Congress,  to 
have  those  funds,  or  lands,  applied  to  the  building  of  levees; 
and  besides  this,  imposes  upon  them  additional  burdens  to 
complete  the  end  which  Congress  had  in  view  in  making 
the  grant.  This  is  in  the  face  of  the  grant.  Every  right 
the  citizen  or  property-holder  had  under  this  grant  is  de- 
stroyed; and  the  grant  thus  misused  and  diverted  is  no 
bounty,  but  an  oppression. 

Under  the  law,  a  levee  contractor  might  take  his  pay  in 
lands,  drained  and  leveed,  or  in  scrip  worth  so  much,  each 
piece  of  scrip  representing  so  many  acres  of  land,  and  this  scrip 
was  made  assignable,  and  could  be  located  on  any  of  the 
uulocated  swamp  lands.  The  law  authorizing  it  stamped 
it  with  certain  characters  and  properties;  made  it  assign- 
able, and  made  it  the  representative  of  so  much  land.  No 
one  can  contend  that  any  contractor  took  the  scrip  for 
itself,  or  for  any  inherent  value  in  it,  as  so  many  dollars  to 
him.  With  its  value  on  its  face,  its  negotiability,  &c.,  it  was 
at  last  but  land.  While  the  law  made  it  the  representative 
of  land,  it  pointed  out  its  ultimate  destination,  or  purposes; 
that  is,  location  upon  swamp  land.  It  gave  the  holder  a  right 
to  so  much  land,  and  until  it  was  located  it  had  no  value  of 
itself.  Independent  of  the  idea  of  locating  it,  it  was  worth- 
less. It  might  go  from  A.  to  B.,  and  so  on  through  number- 
less hands,  but  the  last  holder  of  it  never  received  his  rights 
under  it  till  it  was  converted.  Until  then,  its  offices  were 
incomplete. 

We  have  seen  that  the  law  of  this  grant  was  a  contract. 
This  contract  said,  if  A.  will  drain  and  levee  1000  acres  of 
land,  so  as  to  reclaim  the  same,  he  will  be  paid  therefor,  if 
he  desires,  in  swamp  land  scrip,  with  which  he  may  enter 
lands,  and  such  lands  shall  not  be  taxed  for  a  period  of  ten 
years,  or  until  reclaimed.  A.  does  the  work  under  this  law, 
or  this  contract;  how  can  his  rights,  or  those  of  his  assignee 
in  the  scrip,  if  there  be  one,  be  modified,  restricted,  or 
changed  in  the  least  ?  The  original  holder  has  the  right, 
then,  and  the  instruDCient  assigned,  or  scrip  transferred^  carries 
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its  original  legal  liabilities  into  as  many  hands  as  it  may 
chance  to  fall.  Such  is  the  well-settled  rule  as  to  all  assign- 
able paper.*  If,  then,  in  a  legal  as  well  as  a  business  point 
of  view,  the  scrip  was  land;  and  if  the  land  could  not  be 
taxed  before  the  11th  day  of  January,  1855,  how  can  that  be 
taxed  after  that  date  which  was  the  legal  result  or  conse- 
quence of  scrip  issued  prior  to  it  ?  By  what  authority  can 
the  legal  characters  attaching  to  this  paper,  when  issued,  be 
changed?  It  might  with  equal  propriety  be  said,  that  a 
holder  of  a  promissory  note,  bearing  ten  per  cent,  interest 
upon  its  face,  and  allowed  by  law  when  it  was  executed,  can 
be  by  a  subsequent  law  deprived  of  the  interest  on  the  note, 
which  was  a  part  of  the  contract  called  for  by  settlement,  as 
well  as  by  the  paper  itself.  Yet  this  cannot  be  done.f  This 
species  of  legislation,  by  which  an  attempt  is  made  to  abridge 
in  any  way  the  rights  of  a  party  to  a  contract  already  made 
and  entered  into,  was  fully  expressed  by  this  court  in  Suydam 
V.  Broadnax  et  all 

This  scrip  issued  to  the  levee  contractor,  carried  along 
with  it,  by  the  law  which  created  it,  the  contract  that  its 
fruits  or  its  results  should  not  be  taxed;  just  as  much  so  as 
the  note  we  have  instanced  bears  interest,  and  entitles  its 
holder  to  receive  such  interest  Any  act  which  enlarged, 
abridged,  or  in  manner  changed  the  intention  of  the  parties, 
resulting  from  the  stipulations  in  the  contract,  necessarily 
impaired  it ;  any  deviation  from  its  terms,  by  postponing  or 
accelerating  the  period  of  performance  which  it  prescribed, 
imposing  conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  the  performance  of  those  expressed,  however 
minute,  or  apparently  immaterial  in  their  effect  upon  it,  im- 
paired its  obligation.  The  exemption,  it  is  true,  does  not 
appear  on  the  face  of  the  scrip,  nor  does  it  appear  either  on 
the  certificate  of  entry,  and  in  both  cases  we  are  to  fall  back 
to  the  law  for  the  exemption.    It  must  be,  beyond  doubt,  that 

*  Railey  v..  Bacon,  26  Mississippi,  456;  Walker  v.  Johnson  et  al.,  18  Ar- 
kansas y  622^ 
t  Seid  0.  Renss.  Glass  Factory,  8  Gowen,  898 ;  6  lb.  587. 
J  14  Peters,  67. 
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when  McGee  received  his  scrip,  it  was  his  idea,  as  also  that 
of  the  State,  that  whatever  laud  he  should  locate  with  this 
scrip  should  be  exempt  from  taxation.  Now  parties  are 
always  presumed  to  contract  upon,  and  with  a  view  to,  the 
law.  And  in  inquiries  of  this  kind,  could  there  be  any 
doubt  as  to  the  law  governing  the  contract,  it  is  important 
to  ascertain  what  each  party  did  rely  on.  If  this  be  true, 
the  whole  end  and  objecj,  and  the  intention  of  the  contract, 
are  destroyed  by  taxing  the  land  in  question. 

The  case  falls  within  and  much  resembles  Hawthorne  v. 
Calef,  fully  considered  a  year  or  two  since.*  It  was  there 
decided  that  a  State  statute,  repealing  a  former  statute  which 
made  the  stock  of  stockholders  in  a  chartered  company  liable 
to  the  corporation's  debts,  is,  as  respects  creditors  of  the  cor- 
poration existing  at  the  time  of  the  repeal,  a  law  impairing 
the  obligation  of  contracts. 

The  point  is  decided,  also,  in  Woodruff  v.  7VapnaH,t  in  this 
court.  There,  in  1836,  the  legislature  of  Arkansas  chartered 
a  bank,  the  whole  of  the  capital  of  which  belonged  to  the 
State,  and  the  president  and  directors  of  which  were  ap- 
pointed by  the  General  Assembly.  One  section  provided, 
"  that  bills  and  notes  of  said  institution  shall  be  received  in 
all  payments  of  debts  due  to  the  State  of  Arkansas."  In 
1845,  this  section  was  repealed.  The  court  ruled  that  the 
notes  of  the  bank  in  circulation  at  the  time  of  the  repeal 
were  not  aftected  by  it;  holding  that,  by  attempting  to  dis- 
charge the  contract  by  the  payment  of  a  smaller  sum,  or  at 
a  different  time,  or  in  a  different  manner ^  than  the  parties  had 
agreed,  impairs  the  obligation  by  substituting  a  contract 
which  the  parties  never  entered  into,  and  to  the  perform- 
ance of  which  they  never  consented. 

Curran  v.  State  of  Arkansas  et  all  seems  also  in  point.  The 
court  there  said,  that  the  bills  of  a  bank  being  payable  on 
demand,  there  was  a  contract  with  the  holder  to  pay  them ; 
and  laws  which  withdrew  the  assets  of  the  bank  into  a  different 
channelj  impaired  the  obligation  of  this  contract. 

♦  2  Wallace,  10.  f  10  Howard,  190.  J  16  Id.,  804. 
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In  none  of  the  acts  of  the  Arkansas  legislature  is  the  time 
in  which  the  scrip  is  to  be  located  limited.  The  holder  of 
the  scrip  could  wait  and  use  his  own  option  as  to  the  time 
of  locating  his  scrip.  McGee,  as  such  holder,  prior  to  the 
11th  day  of  January,  1855,  was  not  entitled  merely  to  the 
quantity  of  land  represented  by  this  scrip,  but,  as  an  encour- 
agement, the  additional  benefit  of  an  exemption  of  that  land 
from  taxation  for  ten  years  from  the  date  of  entry. 

These  lands,  then,  cannot  be  tiixed  for  state,  county,  gen- 
eral, special,  or  any  other  purposes.  They  are  entirely  free 
from  all  taxes  for  the  time  named. 

Mr.  Carlisle,  who  submitted  a  brief  of  Mr.  Hemsiead,  deceased, 
contra : 

I.  The  question  whether  the  levee  law  of  1857  impaired 
any  contract,  has  been  decided  by  the  Supreme  Court  of  Ar- 
kansas, in  The  State  v.  County  Court  of  Crittenden  County,  re- 
ferred to  on  the  other  side,  where  it  was  held  that  swamp 
and  overflowed  lands  sold  by  the  State,  under  the  provisions 
of  the  act  of  1851,  while  the  14th  section  thereof  was  in  force, 
were,  by  contract  between  the  State  and  purchaser,  exempt 
from  general  taxation  for  ten  years,  unless  sooner  reclaimed, 
and  that  the  exemption  began  at  the  date  of  the  purchase  from 
the  State; — in  other  words,  that  the  terms  of  the  sale  must  be 
regarded  as  the  controlling  fact  on  which  the  exemption  was 
to  be  founded,  and  that  if  a  sale  was  made  when  the  14th 
section  was  in  force,  the  exemption  applied;  but  if  made 
afterwards,  that  such  lands  were  taxable  for  all  purposes,  like 
other  lands. 

This  decision  is  correct,  for  it  is  swamp  and  overflowed 
land  that  is  exempted  from  taxation,  and  nothing  else;  and 
therefore  no  contract  could  spring  into  being  until  the  laud 
had  been  purchased  from  the  State. 

The  contractor  for  making  levees  might,  indeed,  do  either 
of  two  things:  take  land  in  kind,  or  take  land  scrip.  If  he 
took  scrip  he  might  locate  it,  as  the  law  then  stood,  upon 
any  unselected  swamp  land  in  the  State.  But  it  did  not  fol- 
low that  because  a  contractor  held  scrip  he  might  continue 
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to  hold  it  as  long  as  he  pleased,  and  finally  locate  it  on  swamp 
land,  and  then  have  the  land  exempted  from  taxation  for  ten 
years. 

We  concede  that  lands  purchased  before  the  repeal  of  the 
fourteenth  section  of  the  act  of  1851,  were  not  taxable  for 
public  purposes  for  ten  years.  The  Supreme  Court  of  Ar- 
kansas said  so  in  the  case  just  referred  to  and  cited  on  the 
other  side,  and  that  is  the  law  of  that  case.  But  we  deny 
that  the  claims  of  the  plaintiff  in  error  in  the  case  now  be- 
fore this  court  can  receive  any  benefits  from  that  decision. 

That  court,  in  the  case  we  have  under  review,  thus  referred 
to  that  decision,  and  thus  treated  the  question,  We  adopt 
its  language  as  our  argument. 

"  In  the  offer  of  the  State  the  exemption  was  held  out  as  an 
inducement  to  purchasers  and  contractors  to  purchase,  or,  in  the 
laDgaage  of  the  act,  '  to  take  up'  the  landSj  and  not  as  an  induce- 
ment to  contractors  to  take  scrip.  Until  the  offer  was  accepted, 
or,  in  other  words,  until  a  purchase  was  made,  there  was  no  con« 
tract.  Did  the  State  not  have  a  right  to  withdraw  her  offer  ? 
Was  she  bound  to  wait,  in  order  that  the  holders  of  tbe  scrip, 
ailer  speculation  had  ceased  to  be  desirable,  might  have  an  op- 
portunity to  secure  the  exemption?  The  State  was  under  no 
obligation,  legal  or  moral,  to  do  so.  According  to  the  plain  pro- 
visions of  the  act  of  1851,  the  contractor  might  take  land  in 
kind  or  take  land  scrip.  It  was  left  to  his  choice  to  do  cither. 
Various  considerations  might,  and  doubtless  in  many  instances 
did,  influence  the  contractor  to  take  scrip  instead  of  land  in  kind. 
If  he  took  land  it  was  to  be  at  the  price  per  acre  previously  fixed 
by  the  commissioners,  and  he  was  confined  in  his  selection  to 
such  lands  only  as  were  reclaimed,  however  undesirable  they 
might  be.  But  if  he  took  scrip,  it  could,  as  the  law  then  was, 
be  floated,  and  with  it  the  contractor  could  purchase  unselected 
swamp  land,  lying  anywhere  within  the  limits  of  the  swamp 
land  grant,  at  the  same  price  per  acre,  even  though  the  land 
thus  purchased,  should  be  intrinsically  more  valuable  than  those 
which  had  been  reclaimed.  Again :  tbe  lands  being  wild  and 
productive  of  no  present  income,  the  contractor  might  not  be 
willing  to  invest  the  proceeds  of  his  labor  in  them,  and  wait 
indefinitely  for  the  fruits  of  the  investment;  whereas  the  scrip 
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being  assignable,  ho  could,  by  receiving  and  selling  it,  realize  its 
then  present  cash  value.  To  take  land  in  kind  was  one  thing, 
and  to  take  scrip  was  quite  another.  If  the  contractor  took 
land,  he  became  a  purchaser,  and  acquired  the  exemption.  But 
if  he  took  scrip,  he  did  not  become  a  purchaser,  and  did  not  ac- 
quire the  exemption.  To  hold  that  the  State,  in  the  ofPcr  to  sell 
her  swamp  lands,  as  expressed  in  the  fourteenth  section  of  the  act 
of  1851,  proposed  as  an  inducement  to  contractors  to  take  scripj 
that  the  lands  which  they  might  afterwards  purchase  with  it 
should  be  exempt  from  taxation,  would  not  only  do  violence  to 
a  settled  rule  of  construction,  which  is,  that  privileges  and  ex- 
emptions granted  by  the  State  shall  be  strictly  construed,  and 
that  nothing  shall  be  held  to  have  passed  except  what  is  clearly 
and  explicitly  granted,  but  would  also  be  at  war  with  what 
seems  to  us  to  be  the  plain  reading  of  the  statute." 

The  fourteenth  section  was  a  gratuity  or  bounty  offered  to 
a  small  part  of  the  community  at  the  expense  of  the  rest;  and 
while  it  is  true  that  those  who  availed  themselves  of  it,  by 
purchasing  landg  when  it  was  in  force,  must  have  its  benefits, 
yet  those  who  did  not  can  have  no  claim  of  that  sort  at  all. 
They,  at  least,  must  take  the  law  as  they  find  it  when  they 
become  the  owners  of  swamp  land  by  purchase  from  the 
State.  They  are  not  deceived.  No  faith  has  been  broken. 
They  are  only  called  upon  to  contribute  their  mite  to  the 
support  of  a  government  which  protects  them  and  their 
property. 

II.  But  supposing  the  fourteenth  section  had  not  been  re- 
pealed, still  the  exemption  in  that  section  must  be  construed 
in  reference  to  state  and  ordinary  county  taxes  alone,  and 
should  not  be  held  to  embrace  special  or  local  assessments. 
Every  exemption  of  property  from  taxation  must  be  strictly 
received,  and  terms  of  ambiguity  in  the  grant  must  operate 
against  the  grantee,  and  in  favor  of  the  public.  In  other 
words,  nothing  passes  which  is  not  clearly  granted.* 

It  will  be  observed  that  the  fourteenth  section  of  the  act 
of  1851  exempts  lands  taken  up  from  "  taxation.''    This  term 

*  Bank  v.  Billings,  4  Peters,  661 ;  Ohio  L.  &  T.  Co.  v.  Debolt,  16  How- 
ard, 485. 
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does  not  embrace  Bpecial  local  assessments  where  the  fand 
raised  is  expended  for  the  improvement  of  the  property 
taxed.  Legislative  sanction  of  such  assessments  is  ordi- 
narily procured  by  the  action  of  the  parties  interested,  and 
is  widely  distinguishable  from  taxation  for  governmental 
or  public  purposes. 
In  The  State  v.  New  Orleans  Nav.  Oo.j*  Judge  Martin  says : 

"  The  words  impost,  tax,  or  duty,  must  be  confined  to  the  idea 
which  they  commonly  and  ordinarily  present  to  the  mind,^-ex- 
actions  to  fill  the  public  coffers,  for  the  payment  of  the  debt  and 
the  promotion  of  the  general  welfare  of  the  country,  not  to  a 
contribution  provided  to  defray  the  expenses  of  building  bridges, 
erecting  causeways,  or  removing  obstructions  in  a  water-course, 
to  be  paid  by  such  individuals  only  who  enjoy  the  advantages 
resulting  from  such  labor  and  expense/' 

The  Ordinance  of  1787  declared  that 

"All  navigable  waters  leading  into  the  St.  Lawrence  and 
Mississippi,  and  the  carrying-places  between  the  same,  shall  be 
common  highways,  and  forever  free,  as  well  to  the  inhabitants 
of  the  territory  as  the  citizens  of  the  United  States,  or  those  of 
any  other  state  that  may  be  admitted  into  the  confederacy, 
without  any  impost,  tax,  or  duty  therefor." 

This  provision  was  literally  copied  in  the  act  of  Congress 
of  March  2d,  1805,  and  it  was  held  in  the  case  from  which 
Judge  Martin's  remarks  are  quoted,  that  the  charter  of  the 
New  Orleans  Navigation  Company,  which  authorized  a  tax 
to  be  levied  on  vessels  navigating  the  Mississippi,  for  the 
purpose  of  raising  a  fund  to  be  applied  to  the  improvement  of 
that  navigation^  was  not  a  tax,  or  impost,  or  duty  within  the 
meaning  of  the  act  of  Congress,  or  the  ordinance  from  which 
it  was  copied. 

Under  a  law  of  Louisiana,  the  owner  of  land  on  the  Mis- 
sissippi River  was  required  to  construct  levees  or  embank- 
ments ;  and  if  the  owner  failed  to  construct  or  keep  in  repair 

*  11  Martin,  809. 


164  McGeb  v.  Mathis.  [Sup.  Ct. 

Argument  in  favor  of  the  conBtitutionality. 

his  portion  of  the  levee,  the  district  inspector  had  the  levee 
built  or  repaired,  aniJiassessed  the  cost  upon  the  land  of  the 
delinquent  proprietor.  And  in  Crowley  v.  Copley*  this  as- 
sessment was  held  not  to  be  within  the  act  of  Congress, 
which  exempted  from  State  taxation  all  public  lands  of  the 
United  States  for  five  years  after  sale  by  the  government. 

In  The  matter  of  the  Mayor  of  JVeio  York^^  certain  churches 
insisted  that  their  lots  were  exempt  from  assessments  for 
opening,  enlarging,  or  otherwise  improving  streets  in  the 
city  of  New  York,  made  pursuant  to  an  act  of  legislature, 
passed  in  1813.  The  court  said  that "  these  assessments  were 
intended  and  directed  to  be  made  upon  the  owners  of  lands 
and  lots  who  might  receive  *  benefit  and  advantage'  by 
the  improvement.  The  exemption  granted  by  the  act  of 
1801  was  in  the  general  act  for  the  assessment  and  collection  of 
taxes;  and  the  provisions  of  that  act  referred  to  general  and 
public  taxes  to  be  aiasessed  and  collected  for  the  benefit  of 
the  town,  county,  or  state  at  large.  The  words  of  the  ex- 
emption were,  that  no  church,  or  place  of  public  worship,  nor 
any  school-house,  should  be  taxed  by  any  law  of  this  State. 
The  word  *  taxes'  meant  burdens,  charges,  or  impositions 
put  or  set  upon  persons  or  property  for  public  uses,  and  this 
was  the  definition  which  Lord  Coke  gives  to  the  word  tal- 
liage,J  and  Lord  IIolt§  gave  the  same  definition,  in  sub- 
stance, to  the  word  *tax.'  To  pay  for  the  opening  of  a 
street,  in  a  ratio  to  the  benefit  or  advantage  derived  from 
it,  was  no  burden.  It  was  no  talliage  or  tax,  within  the  mean- 
ing of  the  exemption." 

In  Northern  Liberties  v.  Si.  John^s  Church\\  the  same  ques- 
tion arose,  and  the  Supreme  Court  of  Pennsylvania  put  the 
same  construction  on  the  word  "tax,"  and  held  that  the 
church  property,  though  exempt  from  taxation  under  the 
general  revenue  law,  was  nevertheless  subject  to  local  assess- 
ments, appropriated  to  the  improvement  of  the  property  it- 
self. 

*  2  Louisiana  Annual,  829.  f  11  Johnson,  80. 

X  2  Institutes,  682.  {  Carthew,  488. 

II  18  Pennsylvania  State,  104. 
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The  same  principle  has  been  decided  by  the  Supreme 
Court  of  Arkansas,  in  Washington  v.  The  State^^  and  by  the 
highest  court  in  Missouri,  in  Egyptian  Levee  Co.  v.  Hardin.^ 

The  cases,  in  short,  show  the  uniform  construction  which 
the  judiciary  have  put  upon  the  terms,  "  taxes,"  and  "  taxa- 
tion," as  employed  in  their  constitutions  and  revenue  laws. 
And  when  we  apply  the  rule,  already  alluded  to,  that  ex- 
emptions must  be  strictly  construed,  it  becomes  clear  that 
the  fourteenth  section  of  the  act  of  1851  did  not  intend  to 
exempt  swamp  lands  from  special  local  assessments,  to  be 
expended  for  the  benefit  of  the  lands  themselves,  by  making 
and  repairing  levees  to  protecf  them ;  and  if  the  levee  act 
of  1857  has  that  object  in  view  only,  it  is  obnoxious  to  no 
constitutional  objection,  whether  repealed  or  unrepealed, 
and  the  obligation  of  no  contract  was  impaired,  because,  as 
to  that,  no  contract  ever  existed. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court, 
and  after  stating  the  case,  proceeded : 

The  first  question  which  requires  consideration  in  the  case 
before  us  is :  Was  the  levee  tax  imposed  in  violation  of  any 
contract  between  the  State  and  the  United  States? 

It  is  not  doubted  that  the  grant  by  the  United  States  to 
the  State  upon  conditions,  and  the  acceptance  of  the  grant 
by  the  State,  constituted  a  contract.  All  the  elements  of  a 
contract  met  in  the  transaction, — competent  parties,  proper 
subject-matter,  sufficient  consideration,  and  consent  of  minds. 
This  contract  was  binding  upon  the  State,  and  could  not  be 
violated  by  its  legislation  without  infringement  of  the  Con- 
stitution. 

The  contract  required  the  State  to  appropriate  the  lands 
granted  to  the  purpose  of  reclaiming  them.  The  lands  them- 
selves might  be  conveyed  to  the  levee  contractors  for  work 
performed,  or  the  contractors  might  be  paid  in  money  or  in 
scrip  representing  land.  If  the  State,  therefore,  after  accept- 
ance of  the  grant,  and  without  applying  the  lands,  or  their 

♦  18  Arkansas,  752.  t  27  Missouri,  496. 
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proceeds  in  money  or  scrip  to  the  purpose  of  reclamation, 
had  sought,  by  means  of  taxation,  to  compel  purchasers  to 
pay  for  the  levees  and  drains  necessary  to  reclaim  their  land, 
it  would  certainly  be  diflBlcult  to  say  that  the  contract  was 
not  violated.  But  the  case  before  us  hardly  comes  within 
this  description.  The  allegation  and  proofs  do  not  show 
that  the  State  had  not  applied  all  the  lands  granted  and 
their  proceeds  to  the  making  of  levees  and  drains  before 
proceeding  to  impose  the  special  tax;  and  if  this  was  done, 
and  the  work  of  reclamation  remained  still  incomplete,  the 
imposition  of  such  a  tax  for  the  completion  or  preservation 
of  the  work,  cannot  be  regarded  as  inconsistent  with  the 
obligation  of  the  contract  between  the  State  and  the  United 
States. 

The  next  and  only  remaining  question  is :  "Was  the  levee 
tax  in  violation  of  any  contract  between  the  State  and  the 
complainant  ? 

It  seems  quite  clear  that  the  act  of  1851,  authorizing  the 
issue  of  transferable  land  scrip  and  its  receipt  from  locators 
of  land  in  payment,  and  the  provision  in  the  fourteenth  sec- 
tion, offering  inducements  to  purchasers  and  contractors  by 
exempting  from  taxation,  for  ten  years  or  until  reclaimed, 
all  the  swamp  or  overflowed  lands,  constituted  a  contract 
between  the  State  and  the  holders  of  the  land  scrip  issued 
under  the  act. 

When  the  scrip  was  issued  to  a  contractor,  it  represented 
a  certain  quantity  of  land  untaxable  for  ten  years,  unless 
the  land  should  be  sooner  made  fit  for  cultivation.  When 
transferred  to  another  person,  it  represented  to  him  a  like 
quantity  of  like  land.  The  contract  of  the  State  was  to  con- 
vey the  land  for  the  scrip,  and  to  refrain  from  taxation  for 
the  time  specified.  Every  piece  of  scrip  was  a  contract  be- 
tween the  State  and  the  original  holder  and  his  assigns.  Now 
what  was  the  effect  of  that  contract  when  made?  Did  it  not 
bind  the  State  to  receive  the  scrip  in  payment  for  swamp 
land,  exempted  for  a  limited  time  from  taxation  ?  The  scrip, 
if  not  receivable  for  lands,  was  worthless.  To  annul  the 
quality  of  receivability  was  to  annul  the  contract.    But  the  * 
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exemption  of  the  lands  for  which  it  was  receivable  from 
taxation  was  a  principal  element  in  its  valae;  and  repeal  of 
the  exemption  was  the  destruction  of  this  element  of  value. 
This  was  clearly  an  impairment  of  the  contract.  The  State 
could  no  more  change  the  terms  of  the  contract  by  changing 
the  stipulated  character  of  the  land  to  be  conveyed  in  satis- 
faction of  the  scrip  as  to  liability  to  taxation,  than  it  could 
abrogate  the  contract  altogether  by  refusing  to  receive  the 
scrip  at  all  in  payment  for  land. 

We  are  constrained  to  regard  the  repeal  of  the  exemption 
act,  so  far  as  it  concerns  lands  paid  for,  either  before  or  after 
the  repeal,  by  scrip  issued  and  paid  out  before  repeal,  as  im- 
pairing the  contract  of  the  State  with  the  holders  of  the 
scrip. 

It  was  strenuously  urged  for  the  defendant,  that  the  ex- 
emption contemplated  by  the  statute  was  exemption  from 
general  taxation,  and  not  from  special  taxation  for  local  im- 
provements benefiting  the  land,  such  as  the  making  of  levees; 
and  many  authorities  were  cited  in  support  of  this  view. 
The  argument  would  have  great  force  if  the  provision  for 
exemption  had  been  contained  in  a  general  tax  law,  or  in  a 
law  in  framing  which  the  legislature  might  reasonably  be 
supposed  to  have  in  view  general  taxation  only.  But  the 
provision  under  consideration  is  found  in  a  law  providing 
for  the  construction  of  levees  and  drains,  and  devoting  to 
that  object  funds  supposed  to  be  more  than  adequate,  derived 
from  the  very  lands  exempted,  and  the  exemption  is  for  ten 
years,  or  until  reclaimed,  and  is  offered  as  an  inducement  to 
take  up  the  lands,  and  thus  furnish  those  funds.  It  is  im- 
possible to  say  that  this  exemption  was  not  from  taxation 
for  the  purpose  of  making  these  levees  and  drains  as  well 
as  from  taxation  in  general.  Any  other  construction  would 
ascribe  to  the  legislature  an  intention  to  take  the  whole 
land  for  the  purposes  of  the  improvement,  and  then  to  load 
it  with  taxation  for  the  same  object,  in  the  hands  of  pur- 
chasers whom  it  had  led  to  expect  exemption  from  all  taxa- 
tion, at  least  until  the  land  should  be  reclaimed. 
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The  decree  of  the  Supreme  Court  of  Arkansas  must,  there- 
fore, be  reversed  and  the  cause  remanded,  with  instructions 
to  enter  a 

Decree  in  conformity  with  this  opinion. 

K.B.  The  same  order  was  made  in  cases  Nos.  28,  29,  80,  81,  82,  and  88, 
argued  with  the  above  case,  and  which  the  Chief  Justice  said  were  governed 
by  its  decision. 


United  States  v.  Hoffman. 

1.  The  writ  of  prohibition  can  only  be  used  to  prevent  the  doing  of  some  act 

which  is  about  to  be  done,  and  can  never  be  used  as  a  remedy  for  acts 
already  completed. 

2.  Therefore,  where  the  court  to  which  the  writ  should  be  issued,  has  already 

disposed  of  the  case,  so  that  nothing  remains  which  that  court  can  do, 
either  by  way  of  executing  its  judgment  or  otherwise,  no  prohibition  will 
be  granted. 
8.  And  this  is  true,  though  the  final  disposition  of  the  case  was  made  after 
service  on  the  judge  of  a  rule  to  show  cause  why  the  writ  should  not 
issue,  and  though  other  cases  of  the  same  character  may  be  pending  in 
the  same  court. 

On  a  motion  for  prohibition. 

At  the  last  term  of  this  court  the  relator  made  application 
for  a  writ  of  prohibition  to  the  judge  of  the  District  Court 
of  the  Northern  District  of  California,  to  prevent  that  court 
from  proceeding  further  in  a  certain  cause  in  admiralty. 
This  court,  without  looking  into  the  question  of  the  alleged 
want  of  jurisdiction,  granted^  a  rule  on  the  judge  of  that 
court  to  show  cause  why  the  writ  should  not  be  issued ;  and 
an  order  accompanied  the  rule,  that  he  should  proceed  no 
further  in  the  case  until  the  decision  of  this  court  in  the 
premises. 

The  return  of  the  judge  to  that  rule  was  now  before  this 
court.  The  substance  of  it  was,  that  after  the  rule  had  been 
served  upon  him  the  libellant  in  the  admiralty  suit  came 
into  court,  and  moved  for  permission  to  pay  all  the  costs 
that  had  accrued,  and  to  dismiss  his  suit.    After  hearing 


Dec.  1866.]       United  States  v.  Hoffman.  159 

Argument  for  the  prohibition. 

argument  the. court  granted  the  motion,  and  the  libellant, 
having  paid  all  the  costs  of  both  parties,  an  order  was  made 
dismissing  the  suit. 

The  relator  now  asked  that  the  writ  of  prohibition  might 
issue  notwithstanding  the  return,  and  whether  it  should  or 
not,  presented  the  question  to  be  here  decided. 

The  suggestion  of  the  relator,  it  may  be  here  mentioned, 
stated  that  four  other  suits  in  admiralty  against  vessels 
owned  by  him,  and  founded  on  libels  of  the  bame  charaelor 
as  the  libel  in  this  case,  were  pending  in  the  same  court. 

Mr.  Carlisle^  in  support  of  tht  motion  : 

The  only  fact  stated  in  the  return  which  can  be  alleged 
as  cause  why  the  prohibition  should  not  issue,  is  that  the 
libel  has  been  dismissed  by  the  order  of  the  District  Court. 

This,  however,  was  done  after  the  rule  was  issued,  and 
after  it  had  been  served,  and  against  the  objection  of  the 
party  here  suing  for  the  prohibition,  and  while  the  question 
of  the  writ  was  subjudicey  and  was  against  the  express  man- 
date in  the  rule,  that  further  proceedings  in  the  said  Dis- 
trict Court  upon  the  said  libel  be  stayed  until  the  further 
order  of  this  court  in  the  premises.  It  is  therefore  wholly 
impertinent  to  the  return,  and  is  at  best  mere  surplusage. 

But  if  such  subsequent  proceedings  be  properly  before  the 
court  they  present  no  objection  to  the  writ.  The  law  upon 
this  subject  is  fully  stated  by  Lord  Coke,  in  his  second  Insti- 
tute.* 

"  Objection.  As  touching  the  time  when  prohibitions  are 
granted,  it  seemeth  strange  to  us  that  they  are  not  only  granted 
at  the  suit  of  the  defendant  in  the  ecclesiastical  court  after  his 
answer,  whereby  he  affirmeth  the  jurisdiction  of  the  said  court, 
and  submitted  himself  unto  the  same;  but  also  after  all  allega- 
tions and  proofs  made  on  both  sides,  when  the  cause  is  fully  in- 
structed and  furnished  for  sentence;  yea,  after  sentence ;  yea, 
after  two  or  three  sentences  given,  and  after  execution  of  the 
said  sentence  or  sentences,  and  when  the  party  for  his  long- 

♦  Page  602. 
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6ontinned  disobedience  is  laid  in  prison  upon  the  writ  of  excom- 
municato capiendo;  which  courses,  forasmuch  as  they  are  against 
the  rules  of  the  common  law  in  like  cases  (as  we  take  it),  and 
do  tend  so  greatly  to  the  delay  of  justice,  vexation,  and  charge 
of  the  subject,  and  the  disgrace  and  discredit  of  his  majesty's 
jurisdiction  ecclesiastical,  the  judges  (as  we  suppose),  notwith- 
standing their  great  learning  in  the  laws,  will  hardly  be  able  in 
defence  of  them  to  satisfy  your  lordships." 

*^  Answer.  Prohibitions  by  law  are  to  be  granted  at  any  time 
to  restrain  a  court  to  intermeddle  with  or  execute  anything 
which  by  law  they  ought  not  to  hold  plea  of,  and  they  are  much 
mistaken  that  maintain  the  contrary.  And  it  is  the  folly  of 
such  as  will  proceed  in  the  ecclesiastical  court  for  that  whereof 
that  court  hath  not  jurisdiction,  or  in  that  whereof  the  king's 
temporal  courts  should  have  the  jurisdiction.  And  so  them- 
selves (by  their  extraordinary  dealing),  are  the  cause  of  such 
extraordinary  charges,  and  not  the  law ;  for  their  proceedings 
in  such  case  are  coram  non  judice.  And  the  king's  courts  that 
may  award  prohibitions,  being  informed  either  by  the  partieR 
themselves,  or  by  any  stranger^  that  any  court  temporal  or  ec- 
clesiastical doth  hold  plea  of  that  (whereof  they  have  not  juris- 
diction), may  lawfully  prohibit  the  same  as  well  after  judg- 
ment and  execution  as  before." 

And  the  law  continues  the  same  to  this  day.* 
The  authorities,  however,  cited  in  the  note,  fall  short  of 
the  present  case,  and  the  books,  it  is  believed,  furnish  no 
instance  of  an  ijiferior  court  proceeding  in  any  direction  or 
to  any  degree  in  the  suit  before  it,  while  the  very  question 
of  its  jurisdiction  was  pending  upon  a  motion  for  a  prohibi- 
tion in  a  superior  court.  Still  less  can  any  case  be  found 
of  an  inferior  court  so  proceeding  in  the  face  of  an  express 
mandate  to  stay  all  proceedings  in  the  premises  until  further 
order. 

To  allow  the  prohibition  to  be  defeated  in  this  majiner, 

*  Paxton  V.  Knight,  1  Burrow,  814;  Buggin  v.  Bennett,  4  Id.  2086; 
Boberts  v.  Humby,  8  Meeson  &  Webby,  120 ;  Jones  v.  Owen,  5  Dowling  & 
Lowndes,  669. 
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would  not  only  be  against  principle  and  precedent,  but  in- 
jurious and  vexatious  to  the  party  suing  here. 

It  appears  by  the  suggestion  that  other  suits  by  libel 
against  the  vessels  of  the  same  party  are  pending  in  the 
same  court,  under  similar  circumstances.  If  that  court  has 
no  jurisdiction  in  the  premises,  the  prohibition  in  the  pres- 
ent case  would  have  disposed  of  all  the  others.  But  if  the 
proceeding  set  up  by  the  return  be  sanctioned,  the  same 
thing  may  be  repeated  in  each  of  those  cases;  and  in  this 
manner  onerous  costs  may  be  put  upon  the  party  suing  for, 
and,  as  is  here  assumed,  entitled  to  the  protection  of  this 
court,  while  he  is  still  left  exposed  to  the  assertion  of  the 
same  unfounded  jurisdiction. 

In  the  analogous  case  of  an  injunction,  even  where  the 
defendant  admitting  the  wrong  discontinues  it,  and  promises 
not  to  repeat  it,  the  complainant  is,  nevertheless,  entitled  to 
thejudgment  of  the  court  for  his  protection.* 

By  much  greater  reason  should  the  prohibition  issue  in 
this  case,  as  the  question  is  one  of  jurisdiction,  in  which  the 
public  is  concerned,  when  the  writ  will  issue  upon  the  sug- 
gestion of  a  stranger  to  correct  a  usurpation,  as  the  author- 
ities above  cited  show;  whereas,  in  the  absence  of  the  writ, 
the  records  of  the  District  Court  can  only  show  that  the 
libellant  there,  for  some  undisclosed  reason,  thought  proper 
to  withdraw  his  suit;  the  judge,  by  the  record,  still  affirm- 
ing his  jurisdiction,  as  to  which  he  intimates  no  doubt  in 
his  return. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court. 

The  writ  of  prohibition,  as  its  name  imports,  is  one  which 
commands  the  person  to  whom  it  is  directed  not  to  do  some- 
thing which,  by  the  suggestion  of  the  relator,  the  court  is 
informed  he  is  about  to  do.  If  the  thing  be  already  done, 
it  is  manifest  the  writ  of  prohibition  cannot  undo  it,  for  that 
would  require  an  affirmative  act;  and  the  only  effect  of  a 
writ  of  prohibition  is  to  suspend  all  action,  and  to  prevent 

*  Losh  V.  Hague,  Webster's  Patent  Gases,  200. 
VOL.  IT.  11 
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any  further  proceeding  in  the  prohibited  direction.  In  the 
case  before  us  the  writ,  from  its  very  nature,  could  do  no 
more  than  forbid  the  judge  of  the  District  Court  from  pro- 
ceeding any  further  in  the  case  in  admiralty. 

The  return  shows  that  such  an  order  is  unnecessary,  and 
will  be  wholly  useless,  for  the  case  is  not  now  pending  be- 
fore that  court,  and  there  is  no  reason  to  suppose  that  it 
will  be  in  any  nianner  revived  or  brought  up  again  for 
action.  The  facts  shown  by  the  return  negative  such  a 
presumption. 

Counsel  has  argued  very  ingeniously  that  the  case  should 
be  considered  as  remaining  in  the  court  below,  in  the  same 
position  as  it  was  when  the  rule  issued  from  this  court;  but 
we  cannot  so  regard  it.  By  the  action  of  the  libellant  and 
the  consent  of  the  court,  the  case  is  out  of  court,  and  the  re- 
lator is  no  longer  harassed  by  an  attempt  to  exercise  over 
him  a  jurisdiction  which  he  claims  to  be  unwarranted.  If 
the  return  shows  no  more,  it  shows  that  the  district  judge 
has  no  intention  of  proceeding  further  in  that  case.  Now, 
ought  the  writ  to  issue  to  him  under  such  circumstances? 
It  would  seem  to  be  an  offensive  and  useless  exercise  of  au- 
thority for  the  court  to  order  it 

The  suggestion  that  there  are  or  may  be  other  cases 
against  the  relator  of  the  same  character  can  have  no  legal 
force  in  this  case.  If  they  are  now  pending,  and  the  relator 
will  satisfy  the  court  that  they  are  proper  cases  for  the  exer- 
cise of  the  court's  authority,  it  would  probably  issue  writs 
instead  of  a  rule,  but  a  writ  in  this  case  could  not  restrain 
the  judge  in  the  other  cases  by  its  own  force,  and  could 
affect  his  action  only  so  far  as  he  might  respect  the  principle 
on  which  the  court  acted  in  this  case.  We  are  not  prepared 
to  adopt  the  rule  that  we  will  issue  a  writ  in  a  case  where 
its  issue  is  not  justified,  for  the  sole  purpose  of  establishing 
a  principle  to  govern  other  cases. 

We  have  examined  carefully  all  the  cases  referred  to  by 
counsel  which  show  that  a  prohibition  may  issue  after  sen- 
tence or  judgment;  but  in  all  these  cases  something  re- 
mained which  the  court  or  party  to  whom  the  writ  was 
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directed  might  do,  and  probably  would  have  done,  as  the 
collection  of  coats,  or  otherwise  enforcing  the  sentence. 

Here  the  return  shows  that  nothing  is  left  to  be  done  in 
the  case.    It  is  altogether  gone  out  of  the  court 

These  views  are  supported  by  the  following  cases : 

In  UnUed  States  v.  PeterSy*  which  was  an  application  for  pro- 
hibition to  the  admiralty,  this  court  suspended  its  decision 
to  give  the  libellant  an  opportunity  to  dismiss  his  libel.  The 
court  finally  issued  the  writ,  but  there  seems  no  reason  to 
doubt,  from  the  report  of  the  case,  that  it  would  have  con- 
sidered such  action  by  the  libellant  as  an  answer  to  the  re- 
quest for  the  writ. 

In  the  case  of  Sail  v.  Norwood -f — a  very  old  case,  when 
writs  of  prohibition  were  much  more  common  than  now — a 
prohibition  was  asked  to  a  court  of  the  Cinque  Ports  at  Do- 
ver. While  the  case  was  under  consideration,  the  reporter 
says :  "  On  the  other  hand  the  court  was  informed  that  they 
had  proceeded  to  judgment  and  execution  at  Dover,  and 
therefore  that  they  move  here  too  late  for  a  prohibition,  and 
of  this  opinion  was  the  court,  since  there  is  no  person  to  be 
prohibited,  and  possessions  are  never  taken  away  or  dis- 
turbed by  prohibitions."  The  marginal  note  by  the  reporter 
is  this :  "  Prohibition  will  not  lie  after  the  cause  is  ended." 

The  rule  heretofore  granted  in  this  case  is 

Discharged. 


Walker  v.  United  States. 

The  jurisdiction  of  this  court  to  re-examine  judgments  of  the  Circuit  Courts 
is  limited  to  cases  where  the  matter  in  dispute  exceeds  $2000.  Where  it 
but  equals  that  sum  the  jurisdiction  does  not  exist. 

The  United  States  had  recovered  judgment  against  Walker 
in  the  Circuit  Court  for  the  Eastern  District  of  Louisiana, 
"  for  the  sum  of  $2000,  with  interest  thereon  at  the  rate  of 

*  8  Dallas,  121.  f  Siderfin,  166. 
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SIX  per  cent."  &c.,  and  the  case  ^as  now  here  on  writ  of  error. 
Mr.  Ashtoriy  Assistant  Attorney- Generaly  citing  the  twenty- 
second  section  of  the  Judiciary  Act  of  1789,  which  gives  a 
right  to  review  in  this  court  over  judgments  of  the  Circuit 
Courts  "where  the  matter  in  dispute  exceeds  the  sum  or 
value  of  $2000,"  now  moved  to  dismiss  the  writ;  the  matter 
in  dispute,  as  he  argued,  not  exceeding  $2000,  but  being  just 
equal  to  it.  He  observed  that  in  Knapp  v.  BankSj  in  this 
court;*  where  the  motion  was  to  dismiss  a  writ  where  the 
judgment  was  for  $1720,  but  with  interest  added  exceeded 
$2000,  the  court  granting  the  motion  had  indeed  said  in  its 
order,  "  that  where  the  plaintiff  in  the  court  below  claims 
12000  or  more,  and  the  ruling  is  for  a  less  sum,  he  is  entitled 
to  a  writ."  But  this,  the  counsel  argued,  was  said  obiter 
only,  and  could  not  be  maintained. 
No  one  appeared  against  the  motion. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court. 

By  the  terms  of  the  twenty-second  section  of  the  Judiciary 
Act  ^the  jurisdiction  of  this  court  to  re-examine  the  judg- 
ments of  the  Circuit  Court,  is  limited  to  caaes  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  two  thou- 
sand dollars. 

It  has  been  a  good  deal  controverted  whether  the  sum  or 
value  in  controversy  is  to  be  determined  by  reference  to  the 
amount  claimed  or  the  amount  of  the  judgment,  or  the 
amount  in  dispute  in  this  court.  It  has  been  long  settled, 
however,  that  when  the  judgment  is  for  the  defendant  or  for 
the  plaintiff,  and  for  less  than  two  thousand  dollars,  and  the 
plaintiff  sues  out  the  writ  of  error,  this  court  has  jurisdiction 
if  the  damages  claimed  in  the  declaration  exceed  that  sum ; 
but  that  if  the  judgment  is  for  plaintiff  and  not  more  than 
two  thousand  dollars,  and  the  defendant  prosecutes  in  error, 
this  court  has  not  jurisdiction,  for  the  amount  in  controversy, 
as  to  the  defendant,  is  fixed  by  the  judgmentf    In  deter- 

♦  2  Howard,  78. 

f  Cooke  V.  Woodruff,  5  Granch,  18;  Wise  v.  Columbian  Turnpike  Co.,  7 
Id.  276;  Gordon  v.  Ogdcn,  8  Peters,  88;  Smith  v.  Honey,  Id.  469. 
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mining  the  jurisdictional  sum  or  amount  it  is  obvious  that 
neither  interest  on  the  judgment  nor  costs  of  suit  can  enter 
into  the  computation,  for  costs  form  no  part  of  the  matter  in 
dispute,  and  interest  on  the  judgment  can  only  arise  after 
rendition,  while  the  jurisdictional  amount,  if  determined  by 
the  judgment,  is  fixed  at  rendition.  And  this  was  settled  in 
Knapp  V.  Banks*  In  that  case  some  expressions  in  the 
opinion  and  in  the  order  seem  to  support  the  idea  that  if  the 
amount  of  the  matter  in  controversy  is  precisely  two  thou- 
sand dollars  a  writ  of  error  will  lie.  But  the  attention  of  the 
court  was  not  directed  to  such  a  case,  and  we  are  not  aware 
that  such  a  case  until  now  was  ever  before  the  court.  But 
there  is  nothing  doubtful  in  the  rules  applicable  to  it.  This 
court  has  no  appellate  jurisdiction,  except  such  as  is  defined 
by  Congress.  The  act  of  Congress  limits  this  jurisdiction 
to  cases  where  the  matter  in  dispute  exceeds  two  thousand 
dollars.  We  can  no  more  take  jurisdiction  where  the  mat- 
ter does  not  exceed  than  we  can  where  it  is  less  than  that 
enm.  The  amount  in  controversy  in  the  case  before  us, 
ascertained  in  conformity  with  the  settled  principles  of 
the  court,  does  not  exceed  two  thousand  dollars.  We 
have,  therefore,  no  jurisdiction  of  the  writ  of  error,  and  it 
must  be 

Dismissed. 


Brown  v.  Wiley. 

Under  the  act  of  March  8d,  1868,  estahlishing  the  Supreme  Court  of  the 
District  of  Columhia,  the  action  of  that  court  can  he  examined  here  in 
no  case  in  which  like  action  in  the  Circuit  Court  of  the  district,  whose 
place  it  supplies,  could  not  he  re-examined. 

Hence,  it  can  he  examined  only  in  those  cases  where  there  has  heen  a  final 
judgment,  order,  or  decree. 

The  certificate  of  the  finding  of  a  jury  on  certain  issues  involving  pa- 
ternity, marriage,  and  legitimacy,  sent  from  the  Orphans'  Court  to  the 
Supreme  Court  of  the  district,  which  certificate  of  finding  is  transmitted 

♦  2  Howard,  78. 
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by  the  Supreme  Court  to  the  Orphans'  Court,  is  not  such  a  final  judg- 
ment, order,  or  decree  as  this  court  can  re-examine  on  error. 
4.  Not  where  the  finding  of  the  jury  was  at  special  term  held  by  a  single 
judge  of  the  Supreme  Court  of  the  District  of  Columbia,  under  instruc- 
tions by  such  judge,  and  a  motion  for  new  trial  on  exception  to  such 
instructions  and  other  grounds  has  been  heard  at  general  term  by  all 
the  judges  and  overruled,  is  such  oyerruling  a  final  judgment,  order,  or 
decree,  reviewable  on  writ  of  error  by  this  court. 

A  PETITION  was  filed  in  the  Orphans'  Court  of  the  District 
of  Columbia,  by  John  Wiley  and  Emily  his  wife,  setting 
forth  that  the  said  Emily  was  the  child  of  Tillotson  Brown, 
deceased,  and  his  sole  heir  and  distributee;  that  her  mother, 
Elizabeth  Brown,  the  widow  of  the  said  Tillotson,  had  duly 
administered  upon  his  estate ;  that  a  surplus  was  left  in  her 
hands  from  the  assets  of  the  estate^  and  praying  that  such 
portion  of  the  same  as  the  petitioner  was  entitled  to  might 
be  paid  over  to  her. 

Marshall  Brown  filed  an  answer  to  the  petition,  setting 
forth  that  he  was  the  brother  of  said  Tillotson,  and  alleging 
that  the  said  Tillotson  was  never  married  to  the  said  Eliza^ 
beth  Brown,  and  that  if  he  ever  was  so  married,  the  peti- 
tioner, Emily  Wiley,  was  not  his  child. 

Thereupon  the  Orphans'  Court,  on  the  10th  of  February, 
1863,  sent  the  following  issues  to  the  Circuit  Court  of  the 
District  of  Columbia :       -^ 

1st.  Whether  the  petitioner,  Emily  Wiley,  was  the  child 
of  the  said  Tillotson  ? 

2d.  Whether  the  said  Tillotson  was  ever  married  to  the 
mother  of  said  Emily  ? 

8d.  Whether,  after  the  said  marriage,  the  said  Tillotson 
ever  acknowledged  the  said  Emily  to  be  his  child  ? 

After  this,  that  is  to  say,  March  8d,  1863,  an  act  of  Con- 
gress abolished  the  Circuit  Court,  and  established  in  its  stead 
the  Supreme  Court  of  the  District  of  Columbia.* 

The  issues  were  submitted  to  a  jury,  at  a  special  term  of 
this  Supreme  Court,  November,  A.D.  1865,  and  a  verdict 
rendered  thereon  in  the  aflSrmative  on  all  the  questions. 

*  12  Stat,  at  Large,  768. 
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A  motion  for  a  new  trial  was  made,  on  exceptions  taken 
at  the  trial,  which  was  heard  before  all  the  four  judges  at  a 
general  term  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, in  the  manner  prescribed  by  the  statute  constitut- 
ing the  court.*  The  motion  was  overruled,  and  the  cause 
remanded  with  directions  that  the' same  should  be  proceeded 
in  according  to  law. 

Thereupon  an  order  was  entered  by  the  court,  before 
which  the  issues  had  been  tried,  directing  that  the  finding 
of  the  jury  on  the  issues  sent  from  the  Orphans'  Court  be 
certified  by  the  clerk  to  said  Orphans'  Court. 

The  writ  of  error  in  this  case  was  sued  out,  that  the  fore- 
going order  might  be  brought  up  to  this  court. 

It  is  proper  here  to  remark  that,  by  the  eleventh  section  of 
the  act  of  March  8d,  1863,  abolishing  the  Circuit  Court  of 
the  district,  and  establishing  in  its  stead  the  Supreme  Court, 
"  any  final  judgment^  order,  or  decree  of  said  court  may  be  re- 
examined and  reversed  or  aJBGirmed  in  the  Supreme  Court 
of  the  United  States,  upon  writ  of  error  or  appeal,  in  the 
same  cases  and  in  like  manner  as  is  now  provided  by  law  in  refer- 
ence to  final  judgments,  orders,  or  decrees  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia;"  and 
that  in  the  Circuit  Court  referred  to,  as  was  provided  by  the 
law  establishing  it  (an  act  of  1801),  ^^  any  final  judgmenty  order  j 
or  decree" .  .  .  wherein  the  matter  in  dispute  exceeded  the 
value  of  $100,  might  "be  re-examined,  reversed,  or  afBrmed 
in  this  court."  It  may  also  be  mentioned,  that  by  the  eighth 
section  of  the  act  of  1863,  it  is  enacted,  "  that  if  upon  the 
trial  of  any  cause  an  exception  be  taken, ...  it  may  be  stated 
in  writing  in  a  case,  or  in  a  bill  of  exceptions,  with  so  much 
of  the  evidence  as  may  be  material  to  the  questions  to  be 
raised.  .  .  .  The  justice  who  tries  the  cause  may  in  his  dis- 
cretion entertain  a  motion  to  set  aside  a  verdict  and  grant  a 

*  The  Supreme  Oourt  of  the  district,  by  the  act  constituting  it,  had  four 
Justices,  before  any  one  of  whom  any  issues  of  fact  triable  by  a  court  or  jury 
might  be  tried  ({  7),  it  being  enacted  (|  9),  *^  that  a  motion  for  a  new  trial, 
&c,,  shall  be  heard,  in  the  first  instance,  at  a  general  term;"  or  court  in 
banc. 
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new  trial,  upon  exceptions,  or  for  insufficient  evidence,  or 
for  excessive  damages." 

A  motion  having  been  previously  made  and  argued  by 
Mr.  Bradley,  for  a  certiorari  to  supply  an  alleged  diminution 
of  the  record,  and  by  Mr>  M^rricky  contra — Messrs.  Brent  and 
Merrick  now  moved  to  dismiss  the  case  for  want  of  jurisdic- 
tion. 

In  support  of  the  motion.  The  right  of  appeal  from  the  Su- 
preme Court  of  the  district  is  no  greater  under  the  act  of 
1863  constituting  it,  than  was  the  right  of  appeal  from  the 
old  Circuit  Court,  under  the  act  of  1801,  constituting  it. 
In  either  case  the  writ  of  error  lay  only  to  "a^/ia/ judgment, 
order,  or  decree.''  Now,  the  matter  in  contest  in  the  Or- 
phans' Court  was  the  right  to  a  certain  surplus.  The  suit 
between  the  parties  has  to  remain  pending  until  a  decree  in 
the  Orphans'  Court  is  pronounced,  giving  it  to  one  party  or  to 
the  other.  The  certificate  from  the  Supreme  Court  is  noth- 
ing more  than  evidence  of  the  finding  of  a  jury  upon  the 
trial  of  the  issue.  It  but  certifies  a  fact;  that  is  to  say,  that 
the  jury  had  so  found.  The  case  is  like  Van  Ness  v.  Van 
Ness  J*  A.D.  1848,  in  which, — on  an  issue  sent  out  of  the  Or- 
phans' Court  to  the  old  Circuit  Court,  whose  place  the  Su- 
preme Court  of  the  district  supplies,  to  ascertain  whether  a 
certain  Mary  Ann  Van  Ness  was  the  wife  of  J.  P.  Van  Ness, 
a  case,  therefore,  much  like  this, — Taney,  C.  J.,  says:  "The 
order  of  the  Circuit  Court  directing  a  fact  to.  be  certified  to 
another  court  to  enable  it  to  proceed  to  judgment,  can  hardly 
be  regarded  as  a  judgment  order  or  decree,  in  the  legal  sense 
of  these  terms  as  used  by  the  act  of  Congress.  Certainly,  it 
is  not  a  final  judgment;  for  it  does  not  put  an  end  to  the 
suit  in  the  Orphans'  Court,  as  that  court  alone  can  dismiss 
the  petition  of  the  plaintiflF  which  is  there  pending;  ^nd  no 
other  court  has  the  power  to  pass  a  judgment  upon  it" 

Messrs.  Bradley  and  Davidge  contra: 

Neither  the  act  of  1801  nor  of  1868  requires  the  final  judg- 

♦  6  Howard,  62. 
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ment  or  order  to  be  rendered  in  a  suit  pending  in  a  court  as 
required  by  the  Judiciary  Act  of  1789,  §  22.  Whilst  under 
that  act  only  final  judgments  or  decrees  can  be  re-examined, 
tlie  jurisdiction  as  respects  this  district  is  broader  and  em- 
braces all  final  judgments,  orders,  or  decrees. 

The  only  matters  in  controversy  in  the  Orphans'  Court 
were  those  embraced  in  the  issues  sent  for  trial  into  the  court 
below.  The  verdict  of  the  jury  destroyed  the  claim  of  Mar- 
shall Brown  to  the  succession. 

The  judgment  of  the  Supreme  Court  of  this  district,  over- 
ruling the  exceptions  and  remanding  the  cause  to  the  judge 
holding  the  Circuit  Court  to  be  proceeded  in  according  to 
law,  was,  in  substance,  a  judgment  or  order  that  the  certifi- 
cate should  issue.  The  inferior  tribunal  had  no  discretion. 
There  is  a  judgment  to  the  eflect  that  there  is  no  error  in 
the  exceptions,  and  ordering  the  issue,  by  a  subordinate  tri- 
bunal, of  a  certificate  to  another  court,  upon  receipt  of  which, 
that  court  must  pronounce  a  judgment  which  destroys  the 
claim  of  the  plaintiff  in  error. 

Such  a  judgment  is  a  final  judgment  or  order  within  the 
meaning  of  the  act  of  February  27th,  1801. 

As  the  law  stood  when  Van  Ness  v.  Van  Ness  was  tried, 
the  Circuit  Court  had  not  the  power  to  enter  judgment.  It 
could,  after  the  verdict  was  rendered,  grant  a  new  trial,  but 
it  could  do  nothing  more.  A  new  trial  was  not  applied 
for;  but,  had  it  been,  a  mere  application  to  the  discretion 
of  the  court  would  not  have  supported  a  writ  of  error.* 
The  Circuit  Court  had  no  power  to  do  more  than  certify 
the  finding  of  the  jury.  That  really  was  no  judgment  or 
order  ih  any  legal  sense.  It  was  simply  a  certificate  of  a 
physical  fact  of  record,  and  is  so  treated  in  Van  Ness  v.  Van 
Ness. 

By  the  eighth  section  of  the  act  of  1865,  at  the  trial  of  any 
cause,  the  right  to  except  is  allowed.  And  under  that  clause 
the  right  tb  a  new  trial  is  absolute,  if  any  exception  be  sus- 
tained.   The  right  is  not  addressed  to  the  discretion  of  the 

♦  Sparrow  v.  Strong,  8  Wallace,  97-105. 
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court.  To  put  any  such  construction  upon  it,  would  neces- 
sarily destroy  the  right  of  appeal  to  this  court. 

The  distinction,  then,  between  Van  Ness  v.  Van  Ness  and 
the  present  case  is,  that  in  the  former  the  Circuit  Court  had 
no  control  over  the  verdict,  save  simply  to  grant,  in  its  dis- 
cretion, a  new  trial,  which  was  never  applied  for;  and  the 
refusal  to  grant  which,  if  asked,  could  not  support  a  writ  of 
error.  Whilst  in  this  case  the  verdict  was  in  the  keeping 
of  the  Supreme  Court  of  the  district,  whose  duty  it  was,  for 
any  error  duly  excepted  to  at  the  trial,  to  order  a  venire  de 
novo. 

Any  other  construction  of  the  first  clause  of  the  eighth 
section  of  the  act  of  March  3,  1863,  would  deprive  a  party 
aggrieved  of  redress  of  writ  of  error  from  this  court,  which 
was  not  the  intention  of  Congress,  and  expressly  declared 
by  the  eleventh  section  of  that  act. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

This  cause  is  before  us  upon  a  motion  to  dismiss  the  writ 
of  error. 

On  the  10th  of  February,  1863,  certain  issues  of  fact  were 
sent  by  the  Orphans'  Court  of  Washington  County,  District 
of  Columbia,  to  the  Circuit  Court  of  the  district  to  be  tried 
by  a  jury. 

These  issues  were  transferred,  by  the  act  of  Congress  of 
March  3,  1863,  to  the  Supreme  Court  of  the  District  of 
Columbia,  and  were  brought  to  trial  in  November,  1865, 
before  that  court,  held  by  a  single  judge,  in  special  term. 
All  the  issues  were  determined  in  the  affirmative  by  the 
jury,  under  the  rulings  of  the  j  udge.  Exceptions  were  taken 
to  the  rulings,  and  a  motion  for  new  trial  was  made  in  gen- 
eral term,  before  all  the  judges,  and  was  overruled.  Subse- 
quently, an  order  was  made  at  special  term  certifying  the 
finding  of  the  jury  on  the  issues  to  the  Orphans'  Court. 

The  record  of  these  proceedings  is  brought  here  by  writ 
of  error. 

The  case,  in  almost  every  particular,  is  identical  with  that 
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of  Van  Ness  v.  Van  Ness*  In  that  case, as  in  this,  an  issue 
of  fact  was  sent  out  of  the  Orphans'  Court  to  the  Circuit 
Court  to  be  tried  by  a  jury ;  was  tried  and  found  in  the  nega^ 
tive.  Exceptions  were  taken  to  the  rulings  upon  the  trial, 
and  an  order  was  made  certifying  the  finding  to  the  Orphans' 
Court.  The  proceeding  was  brought  into  this  court  by  writ 
of  error,  which  was  dismissed  for  want  of  jurisdiction. 

It  is  true  that  in  the  case  before  us  the  exceptions  were 
taken  to  the  rulings  at  special  term;  and  that  a  motion  for 
new  trial  was  heard  at  general  term,  and  was  denied,  whereas 
it  does  not  appear  that  there  was  any  motion  for  new  trial  in 
the  case  of  Van  Ness,  and  it  was  insisted  in  argument  that 
this  difference  in  proceeding  distinguishes  the  two  cases,  so 
that  the  latter  cannot  be  regarded  as  an  authority  in  the 
decision  of  the  former. 

We  are  unable  to  perceive  that  the  difference  is  material. 
The  order  certifying  the  finding  to  the  Orphans'  Court,  in 
the  case  of  Van  Ness,  was  identical  in  effect  with  the  two 
orders  overruling  the  motion  for  new  trial,  and  certifying 
the  finding  in  the  case  before  us.  In  each  case  the  excep- 
tions taken  at  the  trial  before  the  jury  were  overruled,  and 
nothing  was  left  for  action  in  the  court  before  which  the 
issues  were  tried ;  but  the  cause  went  to  the  Orphans'  Court 
for  final  judgment. 

In  that  case  it  was  held  that  the  order  was  not  one  which 
could,  under  the  act,  be  re-examined  on  writ  of  error,  and 
we  see  no  reason  for  a  different  ruling  in  this. 

It  was  argued  that  the  act  organizing  the  Supreme  Court 
of  the  district  gives  this  court  jurisdiction  of  this  case  by 
writ  of  error.  We  do  not  think  so.  That  act  expressly  pro- 
vides that  any  final  judgment,  order,  and  decree  of  the  Dis- 
trict Supreme  Court  may  be  re-examined  upon  writ  of  error 
or  appeal,  "  in  the  same  cases  and  in  like  manner  as  pro- 
vided by  law  in  reference  to  the  final  judgments,  orders,  and 
decrees  of  the  District  Circuit  Court."  It  is  clear,  therefore, 
that  the  action  of  the  former  court  can  be  re-examined  here 

♦  6  Howard,  62. 
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in  no  case  in  which  like  action  in  the  latter  court  could  not 
be  re-examined. 

The  only  real  diflference  between  the  two  statutes  is  that 
the  latter  gives  an  appeal  from  a  decision  of  the  single  judge 
at  special  term,  on  a  motion  for  new  trial,  to  the  whole  court 
at*  general  term,  or  secures  an  original  hearing  of  the  motion 
in  general  term.  This  is  an  advantage  to  the  unsuccessful 
party  not  formerly  enjoyed,  but  it  makes  no  changes  as  to 
re-examination  upon  appeals  or  writs  of  error  in  this  court. 

The  court  has  considered  the  motion  for  a  certiorari  to  sup- 
ply alleged  defects  in  the  record ;  but,  after  a  careful  com- 
parison of  the  suggestions  of  counsel  with  the  record  before 
us,  and  the  act  establishing  the  Supreme  Court  for  the 
District  of  Columbia,  we  are  satisfied  that  the  granting  of 
the  motion  would  avail  nothing  to  the  plaintiff  in  error. 
It  must,  therefore,  be  overruled.  And  the  writ  of  error 
must  be 

Dismissed  fob  want  of  jurisdiction. 


Locke  v.  "Nkw  Orleans. 

1.  A  statute  which  simply  authorizes  the  impoBition  of  a  tax  according  to  a 

previous  assessment  is  not  retrospective. 
2:  Every  retrospective  act  is  not  necessarily  an  ex  post  facto  law. 
8.  Such  laws  emhrace  only  such  as  impose  or  affect  penalties  or  forfeitures. 

The  legislature  of  Louisiana  enacted,  A.D.  1850 — 

<'  That  each  of  the  municipalities  of  said  city  shall  be  and  is 
hereby  empowered  to  levy  a  tax  on  capital  on  the  assessment 
roll  for  the  year  1848,  and  a  tax  on  capital  on  the  assessment 
roll  for  the  year  1849 :  Provided,  that  the  taxes  on  capital  on  said 
assessment  rolls,  for  the  years  1848  and  1849,  shall  not  exceed 
the  amounts  already  imposed  by  existing  ordinances  of  the  said 
municipalities.'' 

Under  the  authority  of  this  act  the  City  of  New  Orleans, 
having  levied  a  tax  on  capital  owned  and  employed  during 
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the  years  mentioned  by  Locke,  brought  suit  to  enforce  its 
payment.  One  defence  set  np  was  that  the  act  was  uncon- 
Btitutional.  The  Supreme  Court  of  the  State  having,  on 
appeal  from  the  District  Court,  whose  judgment  it  affirmed, 
decided  that  it  was  not,  the  case  was  now  brought  here  for 
review. 

Mr.  Janin  for  the  plaintiff  in  error.    No  opposite  counsel. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

The  legislature  of  Louisiana  in  1850  passed  an  act  author- 
izing  each  of  the  municipalities  of  the  City  of  New  Orleans 
to  levy  a  tax  on  capital  within  its  limits  on  the  assessment 
rolls  of  1848  and  1849,  not  to  exceed  the  amounts  imposed 
by  existing  ordinances.  The  present  action  was  instituted 
to  recover,  in  part,  the  amount  of  the  tax  levied  under  this 
act  upon  capital  owned  and  employed  by  the  defendant  in 
one  of  the  municipalities.  As  a  defence  the  defendant, 
among  other  things,  alleged  the  unconstitutionality  of  the 
act  of  the  legislature  authorizing  the  tax.  The  District 
Court,  in  which  the  action  was  brought,  gave  judgment  for 
the  city,  and  the  Supreme  Court  of  the  State  affirmed  the 
judgment. 

The  unconstitutionality  of  the  act  was  asserted  from  its 
supposed  retroactive  operation,  upon  the  notion  that  the 
prohibition  of  the  Federal  Constitution  upon  the  States  to 
pass  an  ex  post  facto  law  extended  to  all  retrospective  laws. 

There  was  nothing  in  the  position  taken  which  entitled  it 
to  consideration.  In  the  first  place  the  act  was  not  subject 
to  the  imputation  of  being  retrospective.  It  did  not  operate 
upon  the  past,  or  deprive  the  party  of  any  vested  rights.  It 
simply  authorized  the  imposition  of  a  tax  according  to  a 
previous  assessment  In  the  second  place,  even  if  the  law 
had  been  strictly  retrospective,  it  would  not  have  been  within 
the  constitutional  inhibition.  Ex  post  facto  laws  embrace 
only  such  as  impose  or  aftect  penalties  or  forfeitures;  they 
do  not  include  statutes  having  any  other  operation.  The 
term  expostfactOy  literally  construed,  would  apply  to  any  act 
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operating  upon  a  previous  fact,  yet  the  restricted  sense  stated 
is  the  one  in  which  it  has  always  been  held.  It  was  the  sense 
in  which  it  was  understood  at  the  time  the  Constitution  was 
adopted,  both  in  this  country  and  in  England.* 

Judgment  affirmed. 


Sturdy  v.  Jackaway. 

A  final  judgment  pronounced  in  an  action  of  ejectment,  where  the  claim  of 
title  in  fee  simple  absolute  by  the  parties  respectively  was  the  sole  sub- 
ject of  controversyi  instituted  and  prosecuted  under  and  according  to 
the  forms  and  in  the  manner  prescribed  by  the  statute  laws  of  the  State 
of  Arkansas,  that  is  to  say,  by  a  suit  between  the  real  litigants  by  name 
and  where  the  land  is  accurately  described,  is  a  valid  legal  bar  to  a  like 
action  subsequently  instituted  between  the  same  parties  for  the  same 
lands  or  premises,  involving  the  same  identical  title  and  rights  to  the 
possession  of  such  lands  or  premises  and  none  other. 

Semble.  The  doctrine  is  applicable  generally  in  ejectments,  in  the  form 
above  described,  in  those  States  where  no  provision  is  made  by  statute 
for  a  subsequent  trial. 

Sturdy  brought  ejectment  against  Jackaway  in  one  of  the 
State  courts  of  Arkansas  to  recover  a  tract  of  land  in  that 
State,  the  action  being  brought  not  in  the  English  fictitious 
form  used  still  in  some  States  of  the  Union,  but  in  the  way 
now  more  common  with  us — and  which  prevails  in  Arkansas 
— ^where  the  parties  sue,  as  in  other  cases,  in  their  true 
names,  and  where  the  land  claimed  is  described  so  as  to  be 
capable  of  complete  identification.  Judgment  was  given  for 
the  defendant;  and  the  case  having  gone  to  the  Supreme 
Court  of  Arkansas  the  judgment  was  there  affirmed.  He 
then  brought  another  ejectment  for  the  same  premises  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  and  the  defendant  having  pleaded  the 
former  j  udgment  the  plaintiff  demurred.    The  judges  of  the 

*  1  Blackfitone,  46;  Calder  v.  Bull,  8  Dallas,  890. 
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Circuit  Court  being  opposed  in  opinion  as  to  the  suflGiciency 
of  the  demurrer,  the  following  questions  were  certified  to 
the  court : 

Ist.  Is  said  plea  good  in  law  as  a  bar  to  this  action  ? 

2d.  Is  a  final  judgment  pronounced  in  an  action  of  ejectment, 
where  the  claim  of  title  in  fee  simple  absolute  by  the  parties 
respectively  was  the  sole  subject  of  controversy,  instituted  and 
prosecuted  under  and  according  to  the  forms  and  in  the  man- 
ner prescribed  by  the  statute  laws  of  the  State  of  Arkansas,  a 
valid,  legal  bar  to  a  like  action,  subseqaently  instituted  between 
the  same  parties,  for  the  same  lands  or  premises,  involving  the 
same  identical  title  and  rights  to  the  possession  of  such  lands 
or  premises,  and  none  other  ? 

There  was  nothing  shown  by  the  record  or  otherwise  to 
indicate  that  the  statute  law  of  Arkansas  made  a  distinction 
between  ejectment  and  other  actions  as  to  the  conclusiveness 
of  a  verdict  and  judgment. 

Mr.  Carlisley  with  a  hrkf  of  Mr.  WatkinSy  for  the  defendant. 
No  counsel  contra. 

Mr.  Justice  GRIEIl  delivered  the  opinion  of  the  court. 

The  two  questions  certified  by  the  court  below  constitute 
but  one. 

It  is  a  well-settled  principle  of  the  common  law  "  that  in 
personal  actions  concerning  debts,  goods,  and  eiSects  (by 
way  of  distinction  from  other  actions),  a  recovery  in  one 
action  is  a  bar  to  another.  This  principle  is  not  true  of  per- 
sonal actions  alone,  but  is  equally  and  universally  true  of  all 
actions,  whatsoever  qitoad  their  subject-matter;  and  that  an 
allegation  on  record,  on  which  issue  has  been  once  taken 
and  found,  is,  between  the  parties  taking  it  and  their  privies, 
conclusive,  according  to  the  finding  thereof,  so  as  to  estop 
the  parties  respectively  from  again  litigating  that  fact  once 
tried  and  found."* 

The  action  of  ejectment  was  devised  for  a  lessee  of  a  term 

*  Outram  v.  Morewood,  8  East,  866. 
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of  years,  who  was  ousted  of  his  term,  and  who,  having  but 
a  chattel  interest,  could  not  support  a  real  action  to  recover 
possession.  It  was  but  an  action  of  trespass  in  effect,  and 
the  remedy  was  in  damages  only  for  the  dispossession.  But 
afterward  the  court  determined  the  lessee  should  not  only 
recover  damages,  but  also  his  term,  which  soon  brought  the 
action  into  general  use ;  and,  by  the  formal  scaffolding  of  a 
lease,  entry,  and  ouster,  the  action  was  converted  into  a 
method  of  trying,  collaterally  and  incidentally,  the  title  of 
the  lessor. 

Hence,  as  the  title  of  the  freehold  was  never  fomwlly  and 
directly  in  issue  by  the  pleadings,  but  only  a  trespass  com- 
mitted by  John  Doe  on  Richard  Boe,  in  forcibly  expelling 
him  from  a  term  of  years,  no  verdict  between  these  parties 
for  the  supposed  trespass  could  be  pleaded  in  bar  to  another 
action  of  trespass  by  Thomas  Troublesome  on  Timothy 
Peaceable. 

It  was  in  this  way  that  the  doctrine  crept  in  that  a  verdict 
and  judgment  were  conclusive  only  as  regards  personalty. 

Afterwards,  when  this  fictitious  scaffolding  wai3  demol- 
ished in  many  States,  and  the  parties  made  their  issue  in 
their  own  names — ^where  there  could  be  no  difficulty  as  to 
the  estoppel — ^the  idea  of  a  difference  between  rights  to 
real  property  and  personalty  still  continued  in  many  States 
to  linger,  and  a  single  verdict  and  judgment  in  ejectment 
was  not  considered  conclusive.  In  such  States  provision 
was  usually  made  by  statute  for  a  second  trial. 

But  where  no  such  provision  has  been  made,  the  party's 
privilege  to  plead  his  estoppel,  according  to  his  right  at  com- 
mon law,  has  always  been  recognized  by  the  court* 

We  find  nothing  in  the  statutes  of  Arkansas,  or  in  their 
judicial  decisions,  making  any  exceptions  or  difference  as  to 
the  conclusiveness  of  a  verdict  and  judgment  in  real  or  per- 
sonal action. 

This  question  must,  therefore,  be  answered 

In  the  afpibmative. 

«  See  Miles  v.  CaldweU,  2  Wallace,  85;  Blanchard  v.  Brown,  8  Id.  245. 
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Railroad  Company  v.  Rock. 

1.  In  a  case  brought  here  from  a  State  court,  under  the  twenty-fifth  section 

of  the  Judiciary  Aet,  the  record  must  show  that  some  one  of  the  matters 
mentioned  in  that  section  was  necessarily  decided  by  the  court,  notwith- 
standing there  may  be  a  certificate  from  the  presiding  judge,  that  such 
matters  were  drawn  in  question. 

2.  If  it  appears  from  the  record  that  the  State  court  might  haye  decided  the 

case  on  some  other  ground,  this  court  has  no  jurisdiction. 

3.  This  court  cannot  review  the  decision  of  a  State  court  upon  the  general 

ground,  that  that  court  has  declared  a  contract  void,  which  this  court 
may  think  to  be  valid. 

4.  It  must  be  the  Constitution  or  some  statute  of  the  State  which  impairs 

the  obligation  of  the  contract,  or  which  is  otherwise  in  conflict  with  the 
Constitution  or  laws  of  the  United  States ;  and  the  decision  of  the  State 
court  must  sustain  the  law  of  the  State  in  the  matter  in  which  this  con- 
flict is  supposed  to  exist,  or  the  case  for  this  court  does  not  arise. 

This  was  a  motion  by  31r.  Templin  to  dismiss  a  writ  of 
error  to  the  Supreme  Court  of  Iowa,  issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  which  gives  authority 
to  the  Supreme  Court  of  the  United  States  to  review  final 
judgments  in  the  highest  court  of  a  State  "  where  is  drawn 
in  question  the  validity  of  a  strftute  of  or  an  authority  exer- 
cised under  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution  of  the  United  States,  and  the  de- 
cision is  in  favor  of  such  validity;  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  Constitution, 
&c.,  of  the  United  States,  and  the  decision  is  against  the  title, 
right,  &c.,  specially  set  up  or  claimed  under  such  clause." 

The  case  was  thus : 

Rock,  on  behalf  of  himself  and  the  other  resident  tax- 
payers of  Iowa  County,  filed  his  bill  in  the  proper  State 
court  against  the  Missouri  and  Mississippi  Railroad  Com- 
pany, plaintiff  in  error,  and  Wallace,  county  judge  of  the 
said  county.  He  prayed  that  certain  bonds,  purporting  to 
be  the  bonds  of  the  County  of  Iowa,  which  he  alleged  to  be 
then  in  the  possession  of  the  plaintiff'  in  error,  should  be 
declared  void,  and  that  plaintiff  should  be  enjoined  from 
negotiating  them;  and  that  the  county  judge  should  be  en- 

VOL.  IV.  12 
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joined  from  levying  or  collecting  any  tax  to  pay  said  bonds 
or  the  interest  on  them. 

The  bill  of  complainant  asked  for  relief  on  two  grounds: 

1.  That  the  county  judge  disregarded  the  requirements 
of  a  certain  statute  set  forth  in  the  bill,  in  the  submission  to 
the  vote  of  the  people  of  the  question  of  issuing  the  bonds. 

2.  That  the  county  judge  and  the  Railroad  Company,  to 
whom  they  were  first  issued,  were  guilty  of  fraud  in  the 
issue  of  the  bonds. 

The  court  decreed  as  prayed  by  Rock,  and  the  Railroad 
Company  appealed  to  the  Supreme  Court  of  Iowa,  which 
aflBirmed  that  decree. 

More  than  two  years  after  this  affirmance,  the  chief  justice 
of  that  court  certified  that,  upon  the  hearing  in  that  case, 
there  was  drawn  in  question : 

1.  The  validity  of  the  Constitution  of  the  State  of  Iowa 
as  being  repugnant  to  the  Constitution  of  the  United  States. 

2.  That  clause  of  the  Constitution  of  the  United  States 
which  provides  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts. 

8.  That  clause  of  the  Constitution  of  the  United  States 
which  provides  that  said  Constitution  shall  be  the  supreme 
law  of  the  land. 

And  it  was  further  certified,  that  the  decision  was  against 
the  right  claimed  under  the  Constitution  of  the  United  States 
and  the  several  clauses  thereof. 

The  ground  of  the  motion  made  to  dismiss  was,  that  it 
nowhere  appeared  by  the  record  that  the  question  of  the  re- 
pugnancy of  the  laws  and  Constitution  of  Iowa  to  the  Con- 
stitution and  laws  of  tne  United  States  was  passed  upon;  and 
that  the  certificate  of  the  judge  would  not  of  itself  conclude 
the  court  on  that  matter. 

Messrs.  Grant  and  Cook  against  the  motion: 
In  Armstrong  v.  The  Treasurer  of  Athens  Oo.y^  the  chief 
justice  of  the  State  court  attached  to  the  record  his  certifi- 

*  16  Peters,  281. 
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cate  that  the  decision  drew  into  question  the  validity  of  that 
clause  in  the  Constitution  of  the  United  States,  which  pro- 
vides that  no  State  can  pass  a  law  impairing  the  obligation 
of  contracts,  and  that  the  decision  was  against  the  clause. 
The  certificate  in  the  case  at  bar  is  drawn  up  and  signed  as 
was  that  in  the  authority  cited;  and  this  will  be  seen  by  ref- 
erence to  that  authority. 
In  that  case  the  court  says : 

"  We  presume  the  certificate  of  the  presiding  judge  was  made 
by  authority  of  the  court,  and  as  the  bill  and  answer  show  that 
such  a  point  might  have  arisen,  and  this  certificate  on  the 
record  states  that  it  did  arise  ai^d  was  decided,  the  case  comes 
within  the  fourth  clause,  and  this  court  must  take  jurisdiction." 

But  independently  of  the  certificate  we  have  an  authori- 
tative report  of  the  case  now  brought  here  from  the  Supreme 
Court  of  Iowa,  in  the  printed  reports  of  that  court's  de- 
cisions. Volume  14th  of  the  series  gives  us  the  very  case 
now  here  on  error.  It  removes  all  difliculty.  The  court 
say  that  the  bill  was  filed  to  cancel  certain  bonds  for  the 
want  of  power  in  the  county  judge  to  issue  the  same,  and 
because  of  certain  alleged  irregularities  attending  their 
issue,  and  they  add:  "Following  Stokes  v.  Scott  Co.*  and  B, 
^  M.  jR.  jR.  Co,  V.  WapellOyf  we  aflirm  the  judgment  below." 

Now  in  both  the  cases  cited  and  followed,  the  Supreme 
Court  of  Iowa  held  the  bonds  unconstitutional  while  yet 
unissued,  and  in  the  present  case  it  applied  this  principle  of 
unconstitutionality  to  bonds  issued  and  in  the  hands  of  bona 
fde  holders. 

The  case  then  fairly  presented  the  constitutional  question, 
and  the  point  which  was  decided  by  the  Supreme  Court  of 
Iowa  was,  that  these  bonds  (issued  and  delivered  in  Novem- 
ber, 1858,  to  bona  fde  holders,  and  at  a  time  when,  as  is  well 
known,  the  Supreme  Court  of  the  State  held  them  to  be 
constitutional  and  valid),  were  unconstitutional  and  invalid, 
null  and  void.     The  Supreme  Court  of  Iowa,  then,  have 

*  10  Iowa,  166.  t  14  Iowa,  698,  694. 
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made  a  decision  in  this  case  which  impairs  the  obligation  of 
contracts.  The  judicial  interpretation  of  a  law  is  part  of 
the  law  as  much  as  if  written  in  it. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court. 

After  a  very  careful  examination  of  the  record  of  the  case, 
we  are  unable  to  discover  that  either  the  validity  of  the  Con- 
stitution of  the  State  of  Iowa,  or  the  clauses  of  the  Consti- 
tution of  the  United  States  mentioned  in  the  certificate,  are 
involved  in  that  record,  or  were  decided  by  the  court  It 
is  probable  that  counsel,  in  the  argument  of  the  case  in  the 
Supreme  Court  of  Iowa,  insisted  that  these  matters  were 
involved,  and  that  the  chief  justice  felt  bound  to  certify, 
when  requested,  that  they  were  drawn  in  question.  But  if 
the  record  does  not  show  that  they  were  necessarily  drawn 
in  question,  this  court  cannot  take  jurisdiction  to  reverse  the 
decision  of  the  highest  court  of  a  State,  upon,  the  ground 
that  counsel  brought  them  in  question  in  argument. 

In  Lawter  v.  Walker y^  a  case  was  brqught  here  on  a  certifi- 
cate from  the  State  court.  It  was  dismissed  for  want  of  juris- 
diction. The  court  said:  "The  twenty-fifth  section  of  the 
Judiciary  Act  requires  something  more  definite  than  such  a 
certificate  to  give  to  this  court  jurisdiction.  The  conflict  of 
the  State  law  with  the  Constitution  of  the  United  States,  and 
a  decision  by  a  State  court  in  favor  of  its  validity,  must 
appear  on  the  face  of  the  record  before  it  can  be  re-examined 
in  this  court.  It  must  appear  in  the  pleadings  of  the  suit, 
or  from  the  evidence  in  the  course  of  the  trial,  in  the  instruc- 
tions asked  for,  or  from  exceptions  taken  to  the  ruling  of 
'.  the  court.  It  must  be  that  such  a  question  was  necessarily 
involved  in  the  decision,  and  that  the  State  court  would  not 
have  given  judgment  without  deciding  it."  To  the  same 
eflfect  is  the  case  of  Mills  v.  jBroM?n.t 

The  bill  of  complainant  claims  relief  on  two  grounds  : 

1.  That  the  county  judge  disregarded  the  requirements  of 
the  statute,  in  the  submission  to  the  vote  of  the  people  of 
the  question  of  issuing  the  bonds. 

*  14  Howard,  149.  f  16  Peters,  625. 
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2.  That  the  county  judge  and  the  Railroad  Company,  to 
whom  they  were  first  issued,  were  guilty  of  fraud  in  the 
issue  of  the  bonds. 

The  court  may  have  held  the  bonds  void  on  the  latter 
ground,  and  may  have  based  its  decree  on  that  allegation. 
If  so,  there  can  be  no  pretence  that  such  a  ground  involves 
any  question  of  the  Constitution  of  the  United  States  or  of 
the  State  of  Iowa, 

In  the  argument  of  counsel  before  us,  no  attempt  is  made 
to  show  that  any  provision  of  the  Constitution  of  the  State 
of  Iowa  conflicts  in  any  way  with  the  Constitution  of  the 
United  States.  The  whole  case,  in  the  language  of  the  brief, 
is  put  upon  the  ground  that  the  "  Supreme  Court  of  Iowa 
has  made  a  decision  in  this  case  which  impairs  the  obligation 
of  contracts ;"  and  the  argument  goes  upon  the  fundamental 
error  that  this  court  can,  as  an  appellate  tribunal,  reverse 
the  decision  of  a  State  court,  because  that  court  may  hold  a 
contract  to  be  void  which  this  court  might  hold  to  be  valid. 
If  this  were  the  law,  every  case  of  a  contract  held  by  the 
State  court  not  to  be  binding,  for  any  cause  whatever,  can 
be  brought  to  this  court  for  review,  and  we  should  thus  be- 
come the  court  of  final  resort  in  all  cases  of  contract,  where 
the  decisions  of  State  courts  were  against  the  validity  of  the 
contracts  set  up  in  those  courts. 

This,  obviously,  was  not  the  purpose  of  the  Judiciary  Act. 
It  must  be  the  Constitution,  or  some  law  of  the  State,  which 
impairs  the  obligation  of  the  contract,  or  which  is  otherwise 
in  conflict  with  the  Constitution  of  the  United  States;  and 
the  decision  of  the  State  court  must  sustain  the  law  or  Con- 
stitution of  the  State  in  the  matter  in  which  the  conflict  is 
supposed  to  exist,  or  the  case  for  this  court  does  not  arise. 
No  such  thing  appears  in  the  case  before  us,  which  is  the 
case  of  a  citizen  of  Iowa,  suing  a  corporation  of  Iowa,  in 
the  Iowa  courts,  their  rights  being  determined  either  upon 
a  construction  of  local  law  in  no  way  in  conflict  with  the 
Federal  Constitution,  or  else  upon  a  simple  question  of  fraud. 

The  writ  of  error  must  be 

Dismissed. 
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United  States  v.  Dashiel. 

1.  The  loss  of  public  money  by  a  receiver  and  disbarser  of  it,  through  feloni- 

ous taking  away,  though  without  fault  on  his  part,  does  not  discharge 
him  or  his  sureties  from  obligation  on  his  official  bond. 

2.  Whatever  system  of  pleading  may  be  adopted  in  a  court  below,  it  can 

hardly  justify  or  require  the  court  to  give  an  instruction  contrary  to 
law ;  especially  where  the  plea  relied  on  as  the  ground  for  such  instruc- 
tion constitutes  no  defence  to  the  action,  but  is  frivolous  and  would  be 
stricken  from  the  record  on  motion. 

3.  Where  a  plea  in  answer  is  but  notice  of  special  matter  by  way  of  abate- 

ment of  the  amount  claimed  and  so  goes  to  but  part  of  the  cause  of 
action,  it  cannot  be  relied  on  as  a  plea  in  bar. 

4.  A  motion  for  a  new  trial  is  not  a  waiver  of  exceptions. 

Error  to  the  District  Court  of  the  United  States  for  the 
"Western  District  of  Texas. 

The  suit  was  brought  on  the  official  bond  of  Dashiel,  a  pay- 
master in  the  army  of  the  United  States,  and  Paschall,  one 
of  his  sureties,  for  breach  of  the  condition  in  not  paying  over 
or  accounting  for  public  money  that  came  into  his  hands. 

The  only  defence  set  up  was  by  way  of  plea  or  answer, 
and  in  substance  is,  that  Dashiel  received  of  the  government 
$28,000  in  gold,  at  Charleston,  S.  C,  16th  June,  1857,  for 
the  purpose  of  paying  off  the  troops  at  Ports  Dallas  and  Cap- 
ron,  in  Florida,  and  being  compelled  to  stop  at  Pilatka  sev- 
eral  days,  some  $13,000  of  the  money  were  stolen  from  him 
— $3320  of  which  were  afterwards  recovered — and  insists 
that  he  is  not  liable  for  the  remaining  $9675  so  lost 

On  the  trial,  the  government  gave  in  evidence  properly 
authenticated  transcripts,  from  the  books  and  proceedings  at 
the  Treasury,  of  the  account  of  Dashiel,  showing  a  balance 
against  him  on  the  15th  of  September,  1858,  of  $20,085.74 
and  costs. 

The  defendant  then  offered  evidence  tending  to  prove  the 
loss  of  the  money  set  up  in  the  answer  or  notice,  which  was 
objected  to  on  the  part  of  the  government,  but  admitted  by 
the  court,  and  which  is  set  out  in  the  record. 

The  court,  among  other  things,  instructed  the  jury  that 
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the  theft  or  robbery,  if  satisfactorily  proved,  was  a  good  de- 
fence, if  it  did  not  occur  from  any  want  of  proper  care  and 
vigilance  on  the  part  of  the  officer;  under  which  instruction 
the  jury  found  a  verdict  for  the  government  for  the  balance 
due,  after  deducting  the  $9675. 

A  motion  for  a  new  trial  on  the  part  of  the  plaintiff  hav- 
ing failed,  the  case  was  now  here;  the  instruction  above 
given  being  the  matter  complained  of. 

Mr.  Stanberyj  A.  G.^  and  Mr.  Ashton^  Assistant  A.  6r.,  for 
the  United  States,  plaintiff  in  error : 

It  is  an  adjudicated  principle  that  the  felonious  stealing, 
taking,  and  carrying  away  the  public  moneys  in  the  custody 
of  a  receiver  and  disburser  of  public  moneys  without  any 
feult  or  negligence  on  his  part,  does  not  discharge  him  or 
his  sureties  from  the  obligation  of  his  official  bond,  and  con- 
stitutes no  defence  to  an  action  by  the  United  States  on  that 
bond. 

Vmied  States  v.  Prescott  et  al*  is  in  point.  The  defendant 
was  receiver  of  public  moneys  at  Chicago,  and  gave  bond 
for  the  faithful  discharge  of  the  duties  of  his  office,  which 
required  him  t<j  keep  safely  all  the  public  moneys  in  his 
custody,  and  to  pay  over  the  same  when  required  so  to  do. 
In  the  action  brought  against  him  and  his  sureties  for  the 
recovery  of  moneys  intrusted  to  his  care,  the  defendant 
pleaded  that  a  portion  of  the  same  had  been  stolen  from  the 
office  without  any  fault  or  negligence  on  his  part.  On  a 
demurrer  by  the  United  States,  the  question  arose,  and  was 
certified  to  this  court  for  its  opinion,  whether  that  fact  con- 
stituted a  defence  to  an  action  on  his  official  bond  for  the 
recovery  of  the  stolen  money.  The  court  says :  "  The  lia- 
bility of  the  defendant,  Prescott,  arises  out  of  his  official 
bond  and  principles  which  are  founded  upon  public  policy. 
The  condition  of  the  bond  has  been  broken,  as  the  defendant, 
Prescott,  failed  to  pay  over  the  money  received  by  him  when 
required;  and  the  question  is,  whether  he  shall  be  exoner- 

♦  8  Howard,  678. 
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ated  from  the  condition  of  his  bond  on  the  ground  that  the 
money  had  been  stolen  from  him  ?  The  objection  to  this 
defence  is,  that  it  is  not  within  the  condition  of  the  bond ; 
and  this  would  seem  to  be  conclusive.  Public  policy  re- 
quires that  every  depositary  of  the  public  money  should  be 
held  to  strict  accountability.  Not  only  that  he  should  exer- 
cise the  highest  degree  of  vigilance,  but  that  he  *  should 
keep  safely'  the  moneys  which  come  to  his  hands.  Any  re- 
laxation of  this  condition  would  open  the  door  to  frauds, 
which  might  be  practised  with  impunity.  A  depositary 
would  have  nothing  more  to  do  than  to  lay  his  plans  and 
arrange  his  proofs  so  as  to  establish  loss,  without  laches  on 
his  part.  As  every  depositary  receives  the  office  with  a  foil 
knowledge  of  its  responsibilities,  he  cannot,  in  case  of  loss, 
complain  of  hardship.  He  must  stand  by  his  bond,  and 
meet  the  hazards  which  he  voluntarily  incurs." 
^In  the  subsequent  case  of  United  States  v.  Morgan  et  al.y* 
this  court  applied  those  principles  with  the  same  rigor  in  an 
action  by  the  United  States  against  a  collector  of  customs. 

A  demurrer  was  made  in  United  States  v.  Prescott  to  a  plea 
such  as  is  here  set  up,  and  undoubtedly  a  demurrer  would 
have  lain  here. 

The  ruling  and  charge  of  the  court  below  were  in  direct 
violation  of  both  the  adjudications  cited. 

Mr.  G.  W.  Paschall,  contra  : 

1.  It  is  insisted  by  the  Attorney-General,  that  a  demurrer 
lay  to  this  plea,  as  in  the  case  of  United  States  v.  Prescott. 
But  in  the  case  at  bar  no  demurrer  was  interposed ;  no  ex- 
ception was  taken  to  the  plea,  and  thereby  the  plaintiff  vir- 
tually admitted  that  if  the  facts  should  be  proven  they  w:ould 
constitute  a  good  defence.  The  objection  to  the  evidence 
came  too  late.  It  was  good  enough  for  the  plea,  and,  as  no 
demurrer  was  taken  to  the  plea,  it  was  good  enough  to  ad- 
mit the  evidence. 

2.  No  exceptions  were  taken  to  the  evidence  when  offered, 
or  to  the  charge  of  the  court  when  given. 

♦  11  Howard,  160. 
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3.  Even  if  the  bill  of  exceptions  had  been  taken,  or  the 
point  reserved,  by  moving  for  a  new  trial  the  plaintiff  waived 
the  objections  to  the  evidence  and  to  the  charge;  and  as 
this  court  will  not  consider  the  merits  of  the  motion,  there 
is  really  nothing  before  the  court.  The  general  common- 
law  principle  is,  that  a  motion  for  a  new  trial  does  waive  the 
bill  of  exceptions. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

The  question  involved  in  this  case  has  been  already  twice 
decided  by  this  court,  and  need  not  again  be  examined. 
The.  decisions  will  be  found  in  8  Howard,  578  ( United  States 
V.  Prescott  and  others)  and  11  lb.  160  {Same  v.  Morgan  and 
others). 

It  is  insisted  on  the  part  of  the  defendants  that  as  the  plea 
was  not  demurred  to,  but  went  to  issue,  the  evidence  of  the 
robbery  supported  it,  and  that  the  court  was  therefore  right 
in  admitting  it  and  in  giving  the  instructions  to  the  jury. 
We  are  not  advised  as  respects  the  system  of  pleading  that 
may  have  been  adopted  in  the  court  below,  but  whatever  it 
may  be  it  can  hardly  justify  or  require  the  court  to  give  an 
instruction  to  the  jury  contrary  to  law,  and  especially  when 
the  plea  itself,  as  it  is  called,  constituted  no  defence  to  the 
action,  but  was  frivolous  and  would  have  been  stricken  from 
the  record  as  such  on  a  proper  motion  in  the  court  below. 
This  plea  in  answer  is  but  a  notice  of  special  matter  by  way 
of  set-off,  or  abatement  of  the  amount  claimed  against  the 
defendants.  It  went  only  to  part  of  the  cause  of  action.  To 
have  constituted  it  a  plea  in  bar  of  the  action  the  amount 
beyond  the  sum  lost  should  have  been  tendered  and  brought 
into  court,  setting  up  the  theft  as  to  the  balance. 

It  is  urged  that  no  exception  was  taken  to  the  ruling  of 
the  court  at  the  trial ;  but  this  is  a  mistake.  It  was  taken  in 
express  terms  to  the  particular  instruction  in  question. 

It  is  also  insisted  that  the  motion  for  a  new  trial  in  the 
court  below  was  a  waiver  of  the  exception.  The  practice  is 
every  day  otherwise. 

Judgment  reversed  and  venire  de  novo. 
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United  States  v.  Allsbury. 

If  a  judgment  is  obtained  against  a  surety,  the  amount  of  it  being  fixed  by 
a  judgment  previously  obtained  against  his  principal,  the  former  judg- 
ment cannot  be  reversed  on  error  as  for  an  amount  too  small,  though 
the  latter  should  be  afterwards  reversed  as  having  so  been. 

Error  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

Allsbury  had  become  bound  as  surety  in  the  oflBicial  bond 
of  Dashiel,  paymaster.  Suit  having  been  brought  on  this 
bond  against  Dashiel,  and  Paschall,  one  of  the  sureties,  to 
recover  what  the  United  States  alleged  was  due,  to  wit, 
$20,086,  a  defence  was  set  up  to  part  of  the  claim;  and  the 
defence  being  sustained  by  the  court  below,  the  United  States 
had  verdict  and  judgment  for  but  $10,318.22.  Error  was 
taken  to  that  judgment,  and  the  judgment  reversed.  The 
case  next  preceding  gives  report  of  the  matter. 

The  prdsent  suit  was  brought  on  the  same  oflBicial  bond 
of  Dashiel,  against  the  personal  representatives  of  Allsbury, 
another  of  the  sureties.  The  case  came  on  for  trial  after  the 
trial,  verdict,  and  judgment,  just  mentioned,  against  the 
principal,  and  Paschall,  the  other  surety,  for  $10,318.22. 

The  judgment  was  pleaded  puis  darrein  continuance j  in 
this  suit,  for  the  purpose  of  reducing  the  recovery  to  that 
amount. 

It  was  admitted  by  the  court,  and  instructions  given  ac- 
cordingly, and  the  jury  found  a  verdict  for  the  above  sum. 

The  correctness  of  what  was  thus  done  was  the  question 
now  here. 

Mr.  Stanben/y  A.  (r.,  submitted  the  case  in  behalf  of  the 
United  States.     Mr,  Pasckally  contra. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
It  is  unnecessary  to  refer  to  authorities  to  show  that  the 

liability  of  the  surety  cannot  exceed  that  of  his  principal; 

and  that  amount  having  been  fixed  by  a  judgment  at  law, 
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it  formed  the  rule  to  determine  the  sum  to  be  recovered  in 
this  suit.  The  verdict  and  judgment  were  competent  evi- 
dence on  behalf  of  the  surety  for  this  purpose;  indeed,  the 
highest  evidence  of  the  fact.  Other  questions  would  have 
arisen  if  this  judgment  had  been  oftered  against  the  surety. 
The  counsel  for  the  government,  if  desirous  of  recovering  a 
greater  amount,  should  have  postponed  the  trial  of  this  case 
till  the  error  had  been  corrected  which  was  committed  in 
the  case  against  the  principal.  Then  he  would  have  been 
in  a  situation  to  avoid  the  effect  of  the  erroneous  judgment. 
This  is  the  only  question  presented  on  the  record. 

Judgment  affirmed. 


Lbftwitch  v.  Lecanu. 

1.  When  a  paper  which  is  to  constitute  a  part  of  a  bill  of  exceptions  is  not 

incorporated  into  the  body  of  the  bill,  it  must  be  annexed  to  it,  or  so 
marked  by  letter,  number,  or  other  means  of  identification  mentioned 
in  the  bill,  as  to  leave  no  doubt,  when  found  in  the  record,  that  it  is  the 
one  referred  to  in  the  bill  of  exceptions,  otherwise  it  will  be  disregarded. 

2.  That  a  copy  of  a  paper  is  attached  to  a  pleading  in  the  case,  which  pur- 

ports to  be  the  same  as  the  paper  mentioned  in  the  bill  of  exceptions, 
does  not  make  it  a  part  of  that  bill,  nor  can  this  court  presume  that  it 
is  the  same  paper  read  in  evidence  and  excepted  to. 

A  STATUTE  of  Louisiana*  enacts  "  that  notaries  shall  keep  a 
book,  in  which  they  shall  transcribe  all  the  protests  by  them 
made,  with  mention  made  of  the  notices  which  they  shall 
have  given  to  drawers  and  indorsers,  &c. ;  which  declaration, 
duly  recorded  under  the  signature  of  the  notary  public  and  two 
witnesses^  shall  be  received  as  a  legal  proof  of  the  notices." 

"With  this  statute  in  force,  Lecanu  sued  Leftwitch  and 
others  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  as  indorsers  of  a  promissory 
note.  The  suit  was  in  the  form  usual  in  Louisiana,  that  is 
to  say,  by  petition,  and  the  plea  was  a  general  denial. 

♦  Stat,  of  1866,  p.  48,  {  7. 
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On  the  trial  before  a  jury,  the  counsel  for  the  plaintiff  be- 
low offered  in  evidence  an  instrument  in  writing  on  the 
back  of  the  protest,  and  purporting  to  be  a  certificate  of  the 
notary,  that  he  had  notified  the  indorsers  of  the  note,  which 
is  contained  in  the  record. 

The  certificate,  although  it  stated  in  the  body  of  it  that  it 
was  signed  by  two  persons,  Janin  and  Lenes,  the  "  two  wit- 
nesses," had  not  their  signatures  to  it. 

The  counsel  for  the  defendants  objected  to  reading  the 
instrument,  on  the  ground  that  the  certificate  was  not  in 
conformity  with  the  laws  of  Louisiana,  aqd,  consequently, 
that  it  did  not  prove  the  notice.  The  court  overruled  the 
objection,  and  the  plaintiff  excepted. 

The  bill  of  exceptions  stated  that  "  plaintiff  offered  in  evi- 
dence an  instrument  in  writing  on  the  back  of  the  protest, 
purporting  to  be  a  certificate  of  the  notary,  that  he  had 
notified  the  indorsee  to  this  note,  which  is  hereunto  annexed 
for  reference  as  a  part  of  this  billy  to  which  certificate  counsel 
for  defendant  objected,"  &c.  No  such  paper  was,  however, 
found  attached  to  the  bill  of  exceptions,  nor  in  any  manner 
referred  to,  or  marked,  or  identified  as  being  a  part  of  it,  or 
as  the' paper  which  was  offered  in  evidence. 

Mr.  GiUetyfor  the  plaintiff  in  error.    Mr,  CarlisUy  contra. 

Mr.  Justice  MILLEK  delivered  the  opinion  of  the  court. 

The  only  allegation  of  error  in  this  record  relates  to  a 
certificate  of  a  notary  public,  that  he  had  notified  the  in- 
dorsers of  a  promissory  note  of  the  dishonor  of  said  note. 

The  bill  of  exceptions  states  that  "  plaintiff  offered  in  evi- 
dence an  instrument  in  writing  on  the  back  of  the  protest, 
purporting  to  be  a  certificate  of  the  notary,  that  he  had 
notified  the  indorser  of  the  note,  which  is  hereunto  annexed 
for  reference  as  a  part  of  this  biUy  to  which  certificate  counsel 
for  defendant  objected,"  &c.  No  such  paper  is  found  an- 
nexed to  the  bill  of  exceptions,  nor  in  any  manner  referred 
to,  or  marked,  or  identified  as  being  a  part  of  the  bill  of 
exceptions,  or  as  the  paper  which  was  offered  in  evidence. 
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The  suit  being  in  the  Circuit  Court  for  the  District  of 
Louisiana  was  commenced  by  petition,  and  according  to  the 
practice  in  such  cases,  there  is  annexed  to  the  petition  a 
copy  of  the  note  sued  on,  and  of  the  protest  and  certificate 
of  notice  to  the  indorsers.  But  this  is  merely  a  copy  attached 
to,  and  a  part  of  the  pleading,  and  is  certainly  not  the  paper 
which  was  offered  in  evidence.  It  may  or  may  not  be  a  per- 
fect copy  of  that  paper;  but  whether  it  is  so  or  not,  it  is 
certain  that  it  does  not  become  a  part  of  the  bill  of  §xcep. 
tions  by  being  attached  to  the  pleading. 

If  a  paper  which  is  to  constitute  a  part  of  a  bill  of  excep- 
tions, is  not  incorporated  into  the  body  of  the  bill,  it  must 
be  annexed  to  it,  or  so  marked  by  letter,  number,  or  other 
means  of  identification  mentioned  in  the  bill,  as  to  leave  no 
doubt,  when  found  in  the  record,  that  it  is  the  one  referred 
to  in  the  bill  of  exceptions. 

There  is  nothing  of  the  kind  here ;  and  as  we  must  pre- 
sume the  ruling  of  the  court  to  be  right,  in  the  absence  of 
anything  showing  it  to  be  wrong,  the  judgment  must  be 

Affirmed, 


Mayor  v.  Sheffield. 

1.  Where  a  corporation  is  sued  for  an  injury  growing  out  of  negligenoe  of 

the  corporate  authorities,  in  their  care  of  the  streets  of  the  corporation, 
they  cannot  defend  themselves  on  the  ground  that  the  formalities  of  the 
statute  were  not  pursued  in  establishing  the  street  originally. 

2.  If  the  authorities  of  a  city  or  town  have  treated  a  place  as  a  public  street, 

taking  charge  of  it,  and  regulating  it  as  they  do  other  streets,  they  can- 
not, when  sued  for  such  injury,  defend  themselves  by  alleging  want  of 
authority  in  establishing  the  street. 

Error  to  the  Circuit  Court  for  the  Southern  District  of 
New  York. 

The  action  below  was  brought  by  "W.  P.  Sheffield,  against 
the  Mayor,  &c.,  of  New  York,  to  recover  damages  for  in- 
juries received  by  him  from  stumbling  over  a  stump  at  the 
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edge  of  the  sidewalk  around  the  lower  end  of  the  City  Hall 
Park,  in  the  city  of  New  York. 

Upon  the  trial  it  appeared  that  on  the  16th  December, 
1857,  Sheffield,  while  crossing,  in  the  evening,  the  lower 
end  of  the  City  Hall  Park,  fell  over  a  stump  above  the  level 
of  the  sidewalk  and  broke  his  thigh-bone ;  that  the  stump 
was  about  fourteen  inches  distant  from  the  curb  of  the  side- 
walk, and  was  about  six  inches  high  and  four  inches  in 
diameter  at  the  top. 

It  also  appeared  that  the  place  where  the  stump  stood, 
was,  prior  to  the  18th  November,  1847,  and  had  been  for 
more  than  thirty  years,  within  and  a  portion  of  the  City 
Hall  P^k ;  but  that  on  the  day  just  named,  the  Common 
Council  of  New  York  adopted  an  ordinance  authorizing  the 
Committee  on  Lands  and  Places,  together  with  the  street 
commissioner,  to  adjust  the  lower  corner  line  of  the  Park, 
80  as  to  make  a  curve,  &c.,  and  that  under  this  ordinance — 
to  the  reading  of  which  the  counsel  of  the  city,  for  reasons 
which  will  appear  in  the  argument,  excepted — ^the  com- 
mittee and  street  commissioner  shortened  the  Park  twenty 
feet,  cut  down  a  tree  there,  and  threw  those  twenty  feet — 
within  which  the  stump  of  the  tree — the  stump  which  had 
caused  the  accident,  stood — ^into  the  public  street. 

The  court  charged  thus : 

"  The  corporate  authority  of  New  York,  by  virtue  of  their 
charter  and  of  the  laws,  have  the  charge  and  control  of  the 
streets  and  sidewalks  within  the  corporate  limits,  and  they  are 
bound  to  keep  them  in  good  and  safe  condition.  If  they  leave 
an  opening  in  the  sidewalk,  as  is  sometimes  done,  and  a  person 
coming  along  in  the  night  falls  into  it,  without  any  want  of 
proper  care  on  his  part,  the  defendants  are  liable  for  any  injury 
that  may  be  occasioned.  So  if  an  obstruction  on  the  face  of  the 
sidewalk,  over  which  a  person  stumbles — ^boxes,  if  you  please- 
left  out  on  the  sidewalk  on  a  dark  night,  or  barrels,  over  which 
a  person  stumbles  and  falls,  in  the  absence  of  want  of  care  on 
his  part,  the  defendants  are  equally  liable  for  the  injury.  The 
opening  in  the  one  case  and  the  obstruction  in  the  other  consti- 
tute the  negligence,  are  evidence  of  negligence  on  the  part  of 
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the  authorities  who  have  the  control  of  the  matter,  and  in  order 
to  escape  from  the  charge  of  liahility,  the  burden  is  thrown 
upon  them  to  disprove  negligence. 

"If  the  plaintiff  in  this  class  of  cases  has  been  himself  guilty 
of  negligence,  and  which  materially  contributed  to  the  injury, 
then  he  cannot  recover,  even  if  the  defendants  have  been  shown 
to  be  guilty  of  negligence.    The  plaintiff  must  be  free  from  fault." 

Verdict  and  judgment  having  gone  for  the  plain tiflT,  the 
case  was  now  here  on  exceptions  to  the  evidence  as  above 
mentioned,  and  charge. 

Mr.  0^  Gorman  for  the  City  ^plaintiff  in  error : 

1.  The  stump  over  which  the  defendant  in  error  fell  was 
not  in  a  public  street.  The  judgment  of  the  court  below, 
therefore,  cannot  be  sustained. 

(a.)  The  position  taken  by  the  plaintiff  is  that  owing  to 
the  neglect  of  the  plaintiff  in  error  to  remove  an  obstruction 
from  a  public  street,  the  injuries  complained  of  were  received 
and  the  damages  recovered  sustained.  Now  prior  to  1847, 
the  place  where  the  accident  occurred  and  the  stump  stood, 
was  a  part  of  the  City  Hall  Park,  and  the  only  evidence  that 
such  place  ever  became  a  part  of  a  public  street  is  the  reso- 
lution of  the  Common  Council  authorizing  the  street  com- 
missioner to  curve  the  lower  end  of  the  Park,  and  the  action 
of  that  officer  under  that  resolution  in  cutting  off  twenty  feet 
therefrom. 

Did  this  resolution,  the  action  of  the  street  commissioner 
under  it,  and  the  subsequent  use  by  the  public  of  the  space 
cut  off'  from  the  Park,  constitute  that  space  a  part  of  a  pub- 
lic street?  The  resolution  cannot  have  that  effect,  for  the 
reason  that  the  Common  Council  had  no  power  to  pass  it.* 
Prior  to  1847,  the  space  where  the  accident  occurred  had 
been  a  part  of  and  in  use  as  a  public  park  for  more  than 
thirty  years ;  and  within  the  principles  established  by  the 
authorities  cited  in  the  note,  it  was  incompetent  for  the  Com- 

*  Commonwealth  v,  Alburger,  1  Wharton,  469,  486;  Commonwealth  v. 
Bush,  14  Pennsylvania  State,  186 ;  Lawrence  «.  Mayor,  2  Barbour,  677. 
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mon  Council  to  diminish  the  Park  hy  throwing  a  part  of  it 
into  the  street.  The  ordinance  being  void,  the  act  of  the 
street  commissioner  was  without  authority. 

(6.)  The  space  in  question  as  a  part  of  the  public  park  was 
a  portion  of  the  real  estate  owned  by  the  corporation  of  the 
city  of  New  York. 

In  1844  this  real  estate  was,  by  an  ordinance  duly  enacted, 
pledged  to  the  redemption  of  the  city  debt.  This  pledge 
was  in  1845  confirmed  and  made  absolute  by  an  act  of  the 
State  Legislature.*  The  eflfect  of  this  ordinance  and  act 
was  to  deprive  the  Common  Council  of  any  power  to  sell  or 
dispose  of  any  of  the  real  estate  of  the  corporation.  The  same 
principle  which  would  justify  the  conversion  of.  a  portion 
of  the  park  into  a  street  would  support  any  other  disposition 
of  the  public  property  which  the  Common  Council  might 
choose  to  make.  It  is  manifest,  therefore,  that  neither  the 
resolution  of  the  Common  Council  nor  the  act  of  the  street 
commissioner  could  constitute  the  space  in  question  a  part 
of  a  public  street,  for  the  reason  that  the^resolution  was  void 
and  the  act  of  the  officer  unauthorized. 

(c.)  In  the  city  of  New  York  the  laying  out,  opening,  alter- 
ing, and  widening  of  public  streets  is  regulated  by  statute.f 

A  statute  of  the  State  provides  that  whenever  any  street 
is  to  be  laid  out,  opened,  altered,  enlarged,  or  improved, 
the  mayor,  aldermen,  and  commonalty  must  apply  to  the 
Supreme  Court  for  the  appointment  of  commissioners.  It 
is  made  the  duty  of  the  commissioners  to  view  the  lands 
and  tenements  required  for  the  improvement,  and  to  make 
a  just  and  equitable  assessment  of  the  loss  and  damage  over 
the  benefit  and  advantage.  The  statute  further  provides 
that  if  any  lands,  tenements,  or  premises  belonging  to  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
shall  be  required  for  the  improvement,  they  shall  be  com- 
pensated for  the  loss  and  damage  they  sustain  in  like  man- 
ner as  other  owners  and  proprietors  of  premises.     The  stat- 

*  Bevised  Ordinances  of  1859,  chapter  9^  p.  19(^202.    Session  Laws  of 
1846,  chapter  225,  p.  248,  {  5. 
t  Session  Laws,  1818,  chapter  86,  {{  176, 178. 
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ute  then  enacts,  that  upon  the  confirmation  by  the  Supreme 
Court  of  the  report  which  the  commissioners  are  required 
to  make,  the  lands  taken  shall  be  appropriated  and  kept 
open  for  a  public  street  forever.  Until,  therefore,  this  space 
in  question  is  shown  to  have  been  taken  in  conformity  with 
requirements  of  statute,  it  cannot  be  regarded  as  a  public 
street*  .  The  space  in  question  having  never  been  accepted 
as  a  part  of  a  public  street  in  the  manner  provided  by  law, 
the  corporation  were  not  bound  to  remove  the  stump,  nor 
are  they  liable  for  the  injuries  received  by  the  defendant  in 
error,  t 

2.  The  charge  asserts,  that  the  existence  of  an  obstruc- 
tion in  a  street  is  evidence  of  negligence  and  constitutes 
negligence,  and  throws  upon  the  defendants  the  burden  of 
disproving  the  negligence.  Under  this  charge,  no  question 
was  left  to  the  jury;  for  if  the  existence  of  the  obstruction 
constitutes  the  negligence,  it  is  clearly  impossible  to  disprove 
the  negligence  without  disproving  the  existence  of  the  ob- 
struction, and  the  charge  was  equivalent  to  saying  that  in 
every  case  in  which  an  obstruction  exists  in  a  street,  the  de- 
fendants would  be  liable. 

In  addition,  it  wholly  disregards  the  necessity  of  notice 
to  the  city  authorities  of  the  existence  of  the  obstruction. 

Mr.  W.  P.  Sheffield,  conira.X 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court.. 
1.  The  first  error  claimed  to  be  found  in  the  record  of  this 

*  Matter  of  Seventeenth  Street,  1  Wendell,  262;  City  of  Oswego  v.  Os- 
wego  Canal  Co.,  2  Selden,  6  N.  Y.  R  257 ;  Clements  v.  Village  of  West 
Troy,  16  Barbour,  261;  Northumberland  v.  Atlantic  and  St.  Lawrence 
R.  R.  Co.,  86  New  Hampshire,  674;  Commonwealth  v.  Kelly,  8  Grattan, 
632;  Holmes  t>.  Jersey  City,  1  Beasley,  299;  Reed  v.  Town  of  Cornwall, 
27  Connecticut,  48;  Underwood  v.  Stuyvesant,  19  Johnson,  181. 

t  Bowman  v.  City  of  Boston,  6  Cushman,  1. 

t  He  cited  among  other  cases,  The  Mayor,  6  Selden,  163,  8.  P.,  The 
Mayor  v.  Furze,  8  HiU,  612 ;  Rochester  White  Lead  Co.  v.  The  City,  3 
Comstock,  464;  Conrad  v.  Trustees,  16  New  York,  168;  Rex  v,  Hudson, 
2  Strange,  909;  Trustees  v.  Merryweather,  11  East,  876;  Hobbs  v,  Lowell, 
19  Pickering,  409;  Cincinnati  v.  White,  6  Peters,  481. 
VOL.  IV.  18 
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case  is  based  on  the  proposition  of  the  defendant  below,  that 
the  locus  in  quo  was  not  a  legally  established  public  street, 
and  therefore  the  city  was  not  liable  for  its  condition.  On 
this  point  the  court  ruled  adversely  to  the  city. 

The  facts  as  shown  by  the  bill  of  exceptions  in  reference 
to  this  matter  are  in  substance  these :  The  place  where  the 
accident  occurred  was  formerly  a  part  of  the  City  Hall  Park, 
the  property  of  the  corporation  of  the  'city  of  New  York. 
In  November,  1847,  the  City  Council  ordered  that  the  lower 
corner-line  of  the  Park  be  so  adjusted  as  to  make  a  curve, 
instead  of  corners  and  angles,  from  Broadway  to  Chatham 
Street.  The  execution  of  those  orders,  placed  in  the  street 
the  ground  where  the  plaintiff  received  his  injury,  and  it 
became  a  part  of  the  sidewalk  at  that  place. 

It  is  now  argued  that  this  is  not  a  street,  because  the  land 
was  not  condemned  agreeably  to  a  certain  statute  of  the 
State  for  the  opening  and  widening  of  streets.  This  statute 
was  intended  to  secure  to  private  land-owners  compensation 
for  their  property  taken  for  public  uses,  and  can  have  no  ap- 
plication to  the  case  of  an  appropriation  by  the  City  Council, 
of  land  owned  by  the  city  to  the  purpose  of  a  street 

It  is  also  said  that  the  Park  is,  both  by  contract  and  by 
statute,  pledged  for  the  redemption  of  the  city  debt,  and 
therefore  cannot  be  thus  appropriated.  It  will  be  time 
enough  to  consider  this  question  when  some  creditor  of  the 
city  shall  raise  it.  The  legal  title  and  the  present  use  and 
possession  are  in  the  city,  and  were  when  the  land  was  con- 
verted into  a  street,  and  it  does  not  lie  in  the  mouth  of  the 
city  authorities,  under  these  circumstances,  to  claim  exemp- 
tion for  their  negligence  in  the  manner  of  making  this  con- 
version, under  the  plea  that  the  act  was  a  violation  of  their 
duty  to  public  creditors. 

If  the  authorities  of  a  city  or  town  have  treated  a  place 
as  a  public  street,  taking  charge  of  it  and  regulating  it  as 
they  do  other  streets,  and  an  individual  is  injured  in  conse- 
quence of  the  negligent  and  careless  manner  in  which  this 
is  done,  the  corporation  cannot,  when  it  is  sued  for  such  in- 
jury, throw  the  party  upon  an  inquiry  into  the  regularity  of 
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the  proceedings  by  which  the  land  became  a  street,  or  into 
the  authority  by  which  the  street  was  originally  established. 

2.  The  second  error  is  supposed  to  have  been  found  in  an 
exception  to  the  following  language  of  tlie  court  in  the  charge 
to  the  jury :  "  If  they  (the  corporate  authorities)  leave  an 
opening  in  the  sidewalk,  which  is  sometimes  done,  and  a 
person  coming  along  in  the  night  falls  into  it,  without  any 
want  of  proper  care  on  his  part,  the  defendants  are  liable  for 
any  injury  that  may  be  occasioned.  So,  if  an  obstruction 
in  the  face  of  a  sidewalk,  over  which  a  person  stumbles — a 
box,  if  you  please,  left  out  on  the  sidewalk  on  a  dark  night, 
or  barrels,  over  which  a  person  stumbles  and  falls  in  the 
absence  of  want  of  care  on  his  part — the  defendants  are 
equally  liable  for  the  injury.  The  opening,  in  the  one  case, 
and  the  obstruction,  in  the  other,  constitute  the  negligence 
on  the  part  of  the  authorities  who  have  control  of  the  mat- 
ter, and,  in  order  to  escape  from  the  charge  of  liability,  the 
burden  is  thrown  upon  them  to  disprove  the  negligence." 

To  this  charge  it  is  objected  that  it  precluded  the  defend- 
ants from  any  attempt  to  show  that  they  were  not  guilty  of 
negligence,  because,  if  the  obstruction  constituted  the  neg- 
ligence, the  existence  of  the  obstruction  being  proved,  no 
defence  could  be  offered.  But  this  is  a  verbal  criticism  not 
justified  by  the  language  of  the  court,  which  in  the  same 
sentence  declares  that,  in  order  to  escape  from  liability,  the 
burden  is  thrown  upon  defendants  to  disprove  the  negli- 
gence. No  one  can  read  the  charge  without  seeing  that  the 
jury  must  have  understood  the  court  as  meaning,  that  the 
existence  of  those  obstructions  was  such  evidence  of  negli- 
gence as  required  of  the  authorities  explanations  in  order  to 
escape  liability. 

Another  objection  to  this  charge  is  that  it  ignores  the  ne- 
cessity of  notice  to  the  authorities  of  the  existence  of  the 
obstruction. 

It  is  certainly  true,  as  a  general  proposition,  that  before 
the  corporate  authorities  can  be  held  liable  in  this  class  of 
cases,  it  must  be  shown  that  they  knew  of  the  existence  of 
the  cause  of  injury,  or  had  been  notified  of  it,  or  such  a  state 
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of  circumstances  must  be  shown  that  notice  would  be  im- 
plied. And  it  is  true  that  this  charge  makes  no  reference  to 
notice  whatever.  But  when  we  look  into  the  facts  of  this 
case,  as  shown  by  the  bill  of  exceptions,  we  discover  a  very 
plain  reason  why  this  was  omitted.  The  question  of  notice, 
as  a  fact,  could  not  be  disputed,  and  therefore  did  not  arise 
as  a  matter  on  which  the  juiy  required  instructions. 

The  city  authorities,  in  converting  the  part  of  the  Park 
already  mentioned  into  a  street,  had  cut  down  a  tree,  and 
left  the  stump  standing  from  six  to  eight  inches  above  the 
surface,  and  from  fourteen  to  eighteen  inches  inside  the 
curbstone,  on  the  sidewalk.  This  was  done  in  1847;  and 
this  stump,  thus  left  by  the  city  authorities,  who  had  cut 
down  the  tree,  remained  in  that  condition  until  the  time  of 
the  accident  to  plaintiff',  in  1857. 

These  facts  were  uncontradicted,  and  stronger  proof  of 
notice  could  not  be  given.  It  closed  the  question,  and  the 
omission  in  the  judge's  charge  of  any  reference  to  that  sub- 
ject was  justified  by  the  testimony.  It  would  have  been 
sup^uous. 

Judgment  affirmed. 


Christy  v.  Pridgbon. 

1.  The  Mexican  colonization  law  of  August  18th,  1824,  though  general  to 

the  Kepublic  of  Mexico,  was,  so  far  as  it  affected  lands  within  the  limits* 
of  Texas,  after  the  independence  of  that  country,  a  local  law  of  the  new 
State,  as  much  so  as  if  it  had  originated  in  her  legislation.  The  inter- 
pretation, therefore,  placed  on  it  by  the  highest  court  of  the  State,  must 
be  accepted  as  the  true  interpretation,  so  far  as  it  applies  to  titles  to 
lands  in  that  State,  whatever  may  be  the  opinion  of  this  court  of  its 
original  soundness.  If  in  courts  of  other  States  carved  out  of  territory 
since  acquired  from  Mexico,  a  different  interpretation  has  been  adopted, 
the  courts  of  the  United  States  will  follow  the  different  ruling,  so  far  as 
it  affects  titles  in  those  States. 

2.  The  interpretation  within  the  jurisdiction  of  a  State  of  a  local  law,  be- 

comes a  part  of  that  law,  as  much  so  as  if  incorporated  in  the  body  of 
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it  by  the  legislature.  If  different  interpretations  are  given  in  different 
States  to  a  similar  law,  that  law,  in  effect,  becomes,  by  the  interpreta- 
tions, so  far  as  it  is  a  rule  for  action  by  this  court,  a  different  law  in 
one  State  from  what  it  is  in  the  other. 

Error  to  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas ;  the  case  heing  essentially  thus : 
By  the  Mexican  colonization  law  of  August  18th,  1824,  and 
the  legislation  of  Coahuila  and  Texas  authorized  by  it,  the 
Governor  of  the  State  just  mentioned  had  power  to  grant 
lands  for  colonization;  but  it  was  declared  that  the  terri- 
tory comprised  within  twenty  leagues  of  the  boundaries  of 
a  foreign  nation,  or  within  ten  leagues  of  the  sea-coast,  could 
not  be  colonized  without  the  previous  approval  of  the  su- 
preme executive  power. 

In  this  state  of  the  law,  one  Miguel  Arceniga,  a  resident 
of  Bexar,  made  his  petition  for  concession  of  eleven  leagues 
of  land.  The  petition  was  dated  March  31st,  1831,  and  the 
concession  of  the  Governor,  granting  the  quantity  asked  for, 
was  made  on  the  6th  of  April  of  the  same  year,  accompanied 
with  a  direction  to  the  proper  local  officers  to  give  possession 
of  the  land  to  the  grantee,  and  to  issue  to  him  the  proper 
title.  Neither  document  designated  the  land.  A  petition 
.  to  the  alcalde,  for  survey,  possession,  and  title,  of  the  eleven 
leagues,  in  the  vicinity  of  the  "Red  River  of  the  ISTachito- 
ches,"  was  followed  by  the  appropriate  action  of  the  officer 
for  that  purpose,  and  on  the  22d  of  September,  1835,  by  the 
issue  to  the  grantee  of  a  formal  certificate  of  possession  and 
title  of  the  land  thus  situated.  This  was  before  the  an- 
nexation of  Texas  to  the  United  States,  and  the  land  thus 
granted  laid  within  twenty  leagues  of  what  was  then  the 
northern  boundary  between  Texas  and  the  United  States. 
Texas  having  become  part  of  the  Union,  one  Christy,  claim- 
ing under  the  grantee,  brought  trespass  to  try  title  for  these 
eleven  leagues,  now  situated  in  Harrison  County,  Texas. 

The  court  ruled  that  the  grant  being  issued  without  the 
previous  assent  or  approval  of  the  supreme  executive  power 
of  Mexico,  was  illegal  and  void,  and  excluded  it  from  the 
jury.    Thereupon,  the  jury  found  for  the  defendant.     The 
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alleged  error  in  this  ruling  was  the  only  question  before  this 
court. 

Mr.  T.  JEwingy  Jr.,  for  the  plaintiff  in  error: 

The  title,  on  its  face,  being  valid  and  complete — ^its  genu- 
ineness unquestioned — ^it  comes  within  the  principle  declared 
by  this  court  in  Fuentes  v.  United  States,*  that  "  the  public 
acts  of  public  officers,  importing  to  be  exercised  by  public 
authority,  shall  not  be  presumed  to  be  usurped,  but  that  a 
legitimate  authority  had  been  previously  given,  or  subse- 
quently ratified  ;'*  and  in  Delassus  v.  United  States,^  that  the 
concession,  being  regular  in  form  and  made  by  the  proper 
officer,  is  primd  facie  evidence  that  it  was  within  the  power 
of  the  officer  to  make  it,  and  that  he  who  alleges  that  an 
officer  intrusted  with  an  important  duty  has  violated  it,  must 
show  it. 

The  chief  object  of  the  colonization  law,  as  is  known,  was 
to  encourage  the  immigration  of  foreigners,  and  their  es- 
tablishment in  colonies  with  liberal  bounties  of  lands.  It 
was  decided  in  Arguello  v.  United  States^X  and  affirmed  in  Oruz 
Cervantes  v.  The  Same,%  that  this  law  did  not  restrict  the  dis- 
tribution by  the  States  to  Mexican  citizens  of  public  lands 
within  the  littoral  and  the  frontier  leagues.  As  there  is  no 
other  provision  of  the  constitution  or  laws  of  Mexico  re- 
quiring the  assent  of  the  national  executive  to  the  dispo- 
sition of  vacant  lands  in  Coahuila  and  Texas,  it  was  there- 
fore settled  by  those  cases  that  the  State  had  the  power, 
without  the  assent  of  the  supreme  executive,  to  make  the 
grant  in  question. 

Mr.  Adams  and  Mr.  Leech,  contra: 

The  invalidity  and  nullity  of  the  Mexican  grants  within 
the  ten  coast,  and  twenty  border,  leagues  of  Texas,  unless 
the  assent  of  the  supreme  executive  of  Mexico  was  affirm- 
atively shown  to  such  grants,  have  been  repeatedly  and 

«  22  Howard,  459.  f  ^  Meters,  117, 188. 

X  18  Howard,  646.  |  Id.  566. 
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firmly  settled  by  the  Supreme  Court  of  Texas,  in  a  series 
of  cases.* 

These  decisions  have,  for  years,  been  acquiesced  in  by  the 
bar  and  the  people,  and  constitute  a  rule  of  property  for  a 
very  large  portion  of  the  State. 

The  plaintiff  in  this  action  undertook  a  course  of  litigation 
to  overthrow  these  decisions ;  but  they  have  been  reiterated 
and  affirmed  both  in  the  Supreme  Court  of  Texas,t  and  in 
this  court,  in  League  v.  Egery^X  and  Foote  v.  Egery^%  until  it 
is  not  possible  to  conceive  a  more  fixed  and  settled  course 
of  decisions  and  rule  of  property  than  the  nullity  of  grants 
of  this  character. 

Reply:  1.  All  the  matters  necessary  to  a  consideration  of 
the  question  do  not  seem  to  have  been  presented  to  this 
court  in  League  v.  Egery^  and  Fooie  v.  Egerify  acquiescing  in 
the  Texas  decisions,  and  were  not  considered  in  its  opinion 
when  pronounced. 

The  first  of  the  Texas  decisions  was  at  the  December 
Term,  1848 — one  year  before  plaintiff  brought  this  suit  He 
was  the  purchaser  of  the  land  from  the  State  of  Coahuila 
and  Texas,  in  1835,  and  had  received  complete  legal  title. 
Neither  Mexico,  nor  the  State  of  Coahuila  and  Texas,  nor 
the  Republic,  nor  the  State  of  Texas,  ever  questioned  his 
title  by  proceeding  for  forfeiture,  or  by  a  conveyance  to  a 
third  person,  or  otherwise.  The  custom  of  the  states  and 
territories  of  Mexico,  while  the  national  colonization  law  of 
1824  was  in  force,  to  sell  to  Mexicans  lands  in  the  border 
leagues,  without  the  assent  of  the  national  executive,  which 
is  referred  to  in  the  Arguello  case,  and  shown  in  the  Texas 
and  California  Reports,  and  in  the  colonization  law  of  Ta- 
maulipasll — undisputed  as  it  was  by  Mexico — shows  that  the 
law  was  never  interpreted  by  the  national,  state,  or  territorial 

*  Edwards  v.  Davis,  8  Texas,  821;  Bepablic  v.  Thorn,  Id.  499;  6  Id  410; 
9  Id.  556;  10  Id.  816. 
t  Smith  V.  Power,  14  Texas,  146 ;  Same  v.  Same,  28  Id.  29. 
I  24  Howard,  264.  {  Id.  267. 

I  Paschal's  Annotated  Digest,  769,  p.  218. 
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authorities  to  impose  the  condition  of  national  assent  on  such 
sales  to  Mexican  citizens.  This  court,  in  the  Arguello  and 
Cervantes  cases,  in  opinions  from  which  there  was  no  dissent, 
declared  that  this  interpretation  of  the  law  by  the  national, 
state,  and  territorial  authorities  was  right  It  may,  there- 
fore, he  assumed  that  such  is  the  true  interpretation  of  this 
law. 

Ilence,  from  1835  to  1849,  when  this  erroneous  interpre- 
tation was  first  declared  by  any  judicial  tribunal,  the  plain- 
tiff had  a  valid  legal  title  by  executed  contract  of  purchase. 

This  court,  in  the  Egery  cases,  takes  the  decisions  of  the 
Texas  courts  as  a  rule  of  proper tj/  in  (hat  State.  The  court  say, 
"  We  do  not  inquire  whether  a  more  suitable  rule  might  not 
have  been  adopted,  nor  whether  the  arguments  which  led  to 
its  adoption  were  forcible  or  just.  We  receive  the  decisions 
as  having  a  binding  force  almost  equivalent  to  positive  law." 
But  we  submit,  that  unless  those  Texas  decisions  have  a  bind- 
ing force,  more  than  equivalent  to  positive  law,  they  cannot 
control  this  case.  When  the  first  of  these  erroneous  de- 
cisions was  made,  Texas  was  a  State  of  this  Union,  bound 
by  the  Constitution,  and  could  not,  even  by  a  law,  impair 
the  validity  of  this  contract,  much  less  by  a  decision  of  its 
courts,  or  a  series  of  decisions,  which  are  only  "almost  equiv- 
alent to  positive  law."  If,  then,  the  plaintiff  had  a  valid 
title  before  the  earliest  of  these  decisions,  he  has  it  still  un- 
impaired by  them.  Decisions  settling  a  rule  of  property 
cannot  give  or  take  away  property,  except  in  the  very  cases 
involved  in  them.  They  may,  and  of  right  ought  to  have, 
a  persuasive  influence  on  other  courts  deciding  cases  which 
originated  in  the  past,  but  cannot  control  them  any  more 
than  a  statute  law  can  control  titles  acquired  in  the  past. 

2.  If  the  constitutional  objection  were  removed,  it  seems 
to  us  not  sound  policy  to  give  this  effect  to  the  Texas  de- 
cisions. In  1855,  nearly  contemporaneous  with  the  earliest 
of  these  decisions,  this  court,  in  the  Arguello  case,  settled 
the  construction  of  this  part  of  the  Mexican  colonization 
law.  That  decision,  affirmed  in  the  Cervantes  case,  has  stood 
for  eleven  years  as  an  exposition  of  the  settled  law  of  such 
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titles  in  all  those  states  aud  territories  which  were  acquired 
from  Mexico. 

It  is,  doubtless,  still  the  received  construction  in  those 
states  and  territories.  Now,  because  the  Texas  courts  re- 
fused to  adopt  that  construction,  and  pertinaciously  adhered 
to  their  own,  will  this  court,  by  adopting  the  construction 
of  the  Texas  courts,  reverse  its  decision  in  the  Arguello  case, 
and  destroy  the  titles  resting  on  it  ?  If  the  interpretation  in 
the  Arguello  case  is  to  be  adhered  to  in  deciding  on  titles  in 
the  states  and  territories  acquired  from  Mexico,  it  cannot  be 
abandoned  in  titles  in  Texas ;  for  if  a  grant  within  the  border 
leagues  in  California  be  not  impaired  by  want  of  assent  of 
the  Mexican  government,  a  like  grant  in  Texas  cannot  be, 
without  conceding  to  the  Texas  courts  the  power  of  estab- 
lishing, by  a  train  of  decisions,  a  rule  of  property  which 
destroys  the  obligation  of  contracts. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

This  was  an  action  to  try  the  title  to  a  tract  of  land  situ- 
ated in  the  County  of  Harrison,  in  the  State  of  Texas. 

The  plaintiff  relied  for  recovery  upon  tide  derived  under 
a  grant  from  the  Governor  of  Coahuila  and  Texas,  made 
whilst  Texas  was  a  province  of  Mexico.  The  defendant 
rested  his  defence  upon  the  invalidity  of  the  grant  in  ques- 
tion, and  this  invalidity  was  asserted  upon  the  admitted  fact 
that  the  land  it  embraces  was  situated,  at  the  time  the  grant 
was  made,  within  the  twenty  frontier  leagues  bordering  on 
the  United  States,  and  the  absence  of  any  evidence  tending 
to  show  the  assent  to  the  grant,  or  its  approval  by  the  na- 
tional executive  of  the  republic.  The  court  held  the  grant, 
without  such  assent  or  approval,  to  be  illegal  and  void,  and 
excluded  it  from  the  jury.  The  ruling  in  this  respect  con- 
stitutes the  only  error  assigned,  which  is  properly  before  us 
for  consideration. 

The  irregularities  in  the  record  mentioned  by  counsel  we 
cannot  notice,  as  they  do  not  constitute  the  ground  of  any 
alleged  error. 

The  absence  of  the  signature  of  the  judge  of  the  court  to 
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the  bill  of  exceptions  is  not  made  the  subject  of  objection  by 
the  parties,  and  we  hence  infer  that  its  omission  was  a  mere 
clerical  error. 

The  doctrine,  that  prior  possession  is  sufficient  evidence 
of  title  to  maintain  the  action  against  a  mere  intruder  and 
trespasser,  we  do  not  find  at  all  controverted  or  doubted  by 
the  court  below. 

The  only  question  presented  by  the  bill  of  exceptions,  and 
this  arises  upon  the  ruling  mentioned,  relates  to  the  validity 
of  the  grant  produced.  The  petition  to  the  Governor  upon 
which  the  grant  was  made,  solicited,  by  way  of  sale,  eleven 
leagues  from  the  vacant  lauds  of  the  department.  This  bore 
date  in  March,  1831.  The  decree  of  concession,  which 
followed  in  April  of  the  same  year,  gave  the  quantity  as 
solicited,  and  directed  the  proper  local  officers  to  give  pos- 
session of  the  land  to  the  grantee,  and  issue  to  him  the  ap- 
propriate title.  Neither  the  petition  nor  the  concession 
designated  the  land ;  and,  in  September,  1835,  the  grantee 
applied  to  the  alcalde  of  the  district  to  place  him  in  posses- 
sion, and  to  issue  to  him  the  title  of  the  eleven  leagues  in 
the  immediate  vicinity  of  the  "  Red  River  of  the  Nachi- 
toches."  By  order  of  this  officer  the  land  was  surveyed, 
and  on  the  22d  of  the  same  month  formal  evidence  of  title 
was  given  to  the  grantee.  The  land  thus  ceded  lay  within 
twenty  leagues  of  what  then  constituted  the  boundary  be- 
tween the  province  of  Texas  and  the  United  States. 

The  power  of  the  Governor  of  Coahuila  and  Texas  to 
make  the  grant  was  derived  from  the  Mexican  colonization 
law  of  August  18th,  1824,  and  the  legislation  of  the  State, 
which  that  law  authorized.  The  object  of  that  law  was  to 
induce  the  settlement  of  the  vacant  lands  of  the  Republic. 
To  this  end  the  several  States  were  empowered,  under  cer- 
tkin  restrictions,  to  provide  for  the  colonization  of  the  lands 
within  their  limits.  Their  legislation  was,  of  course,  subject 
to  the  provisions  of  the  fourth  article  of  the  law  mentioned, 
which  declares  that  "those  territories  comprised  within 
twenty  leagues  of  the  boundaries  of  any  foreign  nation,  or 
within  ten  leagues  of  the  sea-coast,  cannot  be  colonized  with- 
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out  the  previous  approval  of  the  supreme  general  executive 
power."* 

This  law  of  1824,  though  general  to  the  Republic  of  Mex- 
ico, was,  so  far  as  it  affected  lands  within  the  limits  of  Texas, 
after  the  independence  of  that  country,  a  local  law  of  the 
new  State — as  much  so  as  if  it  had  originated  in  her  legisla- 
tion. It  had  at  the  time  no  operation  in  any  portion  of  what 
then  constituted  the  United  States.  The  interpretation, 
therefore,  placed  upon  it  by  the  highest  court  of  that  State 
must,  according  to  the  established  principles  of  this  court, 
be  accepted  as  the  true  interpretation,  so  far  as  it  applies  to 
titles  to  lands  in  that  State,  whatever  may  be  our  opinion  of 
its  original  soundness.  Nor  does  it  matter  that  in  the  courts 
of  other  States,  carved  out  of  territory  since  acquired  from 
Mexico,  a  different  interpretation  may  have  been  adopted. 
If  such  be  the  case,  the  courts  of  the  United  States  will,  in 
conformity  with  the  same  principles,  follow  the  different 
ruling  so  far  as  it  affects  titles  in  those  States.  The  inter- 
pretation within  the  jurisdiction  of  one  State  becomes  a  part 
of  the  law  of  that  State,  as  much  so  as  if  incorporated  into 
the  body  of  it  by  the  legislature.  If,  therefore,  different  in- 
terpretations are  given  in  different  States  to  a  similar  local 
law,  that  law  in  effect  becomes  by  the  interpretations,  so  far 
as  it  is  a  rale  for  our  action,  a  different  law  in  oiie  State 
from  what  it  is  in  the  other.  "  That  the  statute  laws  of  the 
States,"  says  Mr.  Justice  Johnson,  in  delivering  the  opinion 
of  this  court  in  Shelby  v.  Guf/^f  "  must  furnish  the  rule  of 
decision  of  this  court,  as  far  as  they  comport  with  the  Con- 
stitution of  the  United  States,  in  all  cases  arising  within  the 
respective  States,  is  a  position  that  no  one  doubts.  Nor  is  it 
questionable  that  a  fixed  and  received  construction  of  their 
respective  statute  laws,  in  their  own  courts,  makes,  in  fact, 
a  part  of  the  statute  law  of  the  country,  however  we  may 
doubt  the  propriety  of  that  construction.  It  is  obvious  that 
this  admission  may  at  times  involve  us  in  seeming  inconsis- 

*  See  translation  of  the  General  Colonization  Law  of  August  18th,  1824, 
in  appendix  to  Halleck's  Report,  Executive  Documents,  Senate,  of  1849. 
t  11  Whcaton,  867. 
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tencies — ^as  where  States  have  adopted  the  same  statutes,  and 
their  courts  differ  in  the  construction.  Yet  that  course  is 
necessarily  indicated  by  the  duty  imposed  upon  us,  to  ad- 
minister, as  between  certain  individuals,  the  laws  of  the  re- 
spective States,  according  to  the  best  lights  we  possess  of 
what  those  laws  are." 

In  construing  the  fourth  article  cited  from  the  coloniza- 
tion law  of  Mexico,  the  Supreme  Court  of  Texas  has  re- 
peatedly held  that  it  operated  as  a  prohibition  of  any  grant 
of  land  within  the  littoral  or  coast  leagues  mentioned, 
without  the  previous  assent  of  the  federal  executive  of 
Mexico ;  that  such  assent  was  essential  to  the  validity  of  a 
grant  within  those  limits,  and  that  such  assent  was  not  to 
be  inferred  from  the  existence  of  the  grant,  but  must  be 
affirmatively  established.  A  series  of  decisions  to  this  pur- 
port, from  an  early  history  of  the  State  down  to  the  present 
time,  is  found  in  the  reports  of  her  courts.  These  decisions 
have  become  a  rule  of  property  in  that  State,  any  departure 
from  which  would  disturb  titles  to  extensive  and  densely 
settled  districts  of  country.*  "We  receive  them,  therefore, 
to  quote  the  language  of  this  court,  in  League  v.  Egery^  "  as 
having  a  binding  force  almost  equivalent  to  po.sitive  law.^f 

Judgment  affirmed. 


Lanfeab  v.  Hunley. 


1.  The  act  of  Congress  of  August  16th,  1856,  confirming  claims  in  favor  of 
Ambrose  Lanfcar,  confirmed  to  him  whatever  he  wrs  entitled  to  by 
virtue  of  the  original  grant  referred  to  in  it,  conceding  that  to  have 
been  valid.  It  neither  enlarged  nor  diminished  what  the  grant  gave. 
It  extinguished  all  claim  on  the  part  of  the  United  States  to  the  land 
covered  by  the  surveys ;  but  as  regards  adverse  claimants,  it  determined 
nothing,  and  concluded  no  one. 

*  Goode  V.  McQueen's  Heirs,  8  Texas,  241 ;  Edwards  v.  Davis,  Id.  821 ; 
Smith  «.  Power,  28  Id.  82. 
t  24  Howard,  266. 
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2.  The  twenty-fifth  section  of  the  Judiciary  Act  does  not  warrant  the  review 
of  an  adjudication  upon  a  mere  question  of  boundary ;  the  fact  that  the 
land  to  which  the  boundary  relates  is  held  by  a  title  derived  from  an 
act  of  Congress  does  not  change  the  result.  If  the  title  be  admitted  as 
recognized  by  the  act,  its  location  upon  the  land  is  a  subject  wholly 
within  the  cognizance  of  the  State  tribunals,  and  it  is  not  within  the 
power  of  this  court  to  reverse  .their  action.  In  such  cases  its  authority 
is  limited  to  errors  relating  to  the  title. 

This  case  was  brought  here  by  writ  of  error  to  the  Su- 
preme Court  of  Louisiana.     The  case  was  thus  : 

Lanfear  brought  suit  against  Hunley  in  a  State  District 
Court  of  Louisiana,  to  recover  the  possession  of  certain  land 
occupied  and  claimed  by  Hunley  as  his  own.  The  plaintiff 
relied  on  a  title  derived  from  a  Spanish  grant  in  early  times 
to  Paul  Toups,  and  subsequently  confirmed,  as  he  alleged, 
by  acts  of  Congress  in  1807,  1814,  1820,  and  with  greater 
particularity  by  an  act  of  August  18th,  1856,  to  the  chil- 
dren of  Toups,  and  to  a  certain  Daspit  St.  Amand  through 
whom  he  claimed.  Toups's  petition  was  made  in  1795,  and 
was  for 

"A  grant  of  land  on  the  place  called  *  Les  Coteanx  de  France,' 
I  at  a  distance  of  about  eleven  leagues  from  the  capital,  and  about 
three  and  a  half  leagues  from  the  river,  on  the  other  bank, 
reaching  to  a  bayou  named  Crocodile,  which  runs  parallel  with 
the  river,  and  the  said  land  to  be  taken  from  the  crossing  of 
said  bayou  as  far  as  the  large  swamp  on  the  other  side  of  Bayou 
des  Cannes — ^the  whole  forming  a  strip  of  land  about  sixteen  or 
eighteen  arpents  wide,  and  about  two  leagues  and  a  half  long — 
bounded  on  one  side  by  floating  prairies  and  on  the  other  by 
lakes  and  marshes.'' 

The  land  was  granted  as  prayed  for.  But  there  having 
been,  as  the  plaintiff  alleged,  several  bayous  in  thA  neigh- 
borhood named  in  former  times  Bayou  Crocodile,  though 
with  one  exception  no  longer  now  so  named,  the  question  as 
to  the  line  to  which  the  land  extended — a  question  of  bound- 
ary  alone— became  a  disputed  one. 

The  first  act  of  Congress,  that  of  1807,  relied  on  as  con- 
firming the  claim  as  set  up  by  Lanfear,  the  plaintiff,  was  a 
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general  act,  authorizing  commissioners  to  pass  on  claims  to 
lands  granted  prior  to  1803,  limiting  such  grant  to  2000 
acres,  and  leaving  locations  to  be  determined.  Nor  was 
there  anything  of  a  particular  kind  in  the  act  of  1814,  or 
that  of  1820.  In  1854,  Hawke,  a  deputy  surveyor  of  the 
United  States,  made  a  survey  of  the  land  granted  to  Toups 
and  confirmed  to  his  children,  and  so  surveyed  it  as  to  cover 
the  lands  of  the  defendant,  now  in  dispute,  and  on  the  18th 
August,  1856,  Congress,  referring  specifically  to  the  survey 
as  made  by  Hawke,  declared  the  same  "  confirmed"  in  favor 
of  Lanfear.     The  act  contained  these  provisos : 

"  Provided^  that  such  confirmation  shall  only  be  construed  into 
a  relinquishment  of  title  on  the  part  of  the  United  States,  and 
shall  not  affect  the  rights  of  any  third  persons  claiming  title, 
either  under  adverse  title  or  as  preemptor;  And  provided  further^ 
that  any  person  or  persons^  who  are  now  settled  on  said  landSy  or 
any  portion  of  the  lands  embraced  in  the  said  surveys,  shall  be  en- 
titled to  have  and  maintain  an  action  to  test  the  validity  of  said  sur- 
veys, and  the  extent  of  the  said  claims  of  the  children  of  Paul 
Toups  and  of  Daspit  St.  Amand,  numbers  74  and  529,  and  to 
have  the  same  determined  judicially,  in  the  same  manner  as 
though  the  land  on  which  they  are  settled  had  been  surveyed , 
as  public  land,  and  they  had  been  permitted  to  enter  the  same 
by  way  of  preemption,  it  being  the  true  intent  and  meaning  of 
this  act  that  no  person  who  would  be  now  entitled  to  a  right 
of  preemption  to  any  part  of  said  land,  if  the  same  were  the 
property  of  the  United  States,  shall  bo  deprived  of  the  same, 
unless  it  is  judicially  decided  that  the  surveys  were  made  in 
conformity  with  the  legal  rights  of  said  Ambrose  Lanfear,  under 
the  said  confirmation." 

The  State  court  in  which  the  suit  was  brought  decided 
againsif  the  plaintiff,  and  the  Supreme  Court  of  Louisiana 
having  confirmed  that  judgment,  the  case  came  here  for  re- 
examination under  the  twenty-fifth  section  of  the  Judiciary 
Act,  which  provides  that  a  final  judgment  in  the  highest 
court  of  a  State — where  is  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  that  validity,  or 
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where  is  drawn  in  question  the  construction  of  any  statute 
of  the  United  States,  and  the  decision  is  against  the  right 
specially  set  up  or  claimed  by  either  party  under  such  stat- 
ute— may  be  re-examined  in  this  court ;  enacting  further, 
however,  that  no  other  error  shall  be  assigned  or  regarded 
as  ground  of  reversal  than  such  as  immediately  respects  the 
before-mentioned  questions  of  validity  or  construction. 

Messrs.  M.  Blair  and  F.  A.  Dicky  for  (he  plaintiff  in  error j 
and  Mr.  A.  G.  Hiddle,  contra^  argued  the  case  on  its  merits. 

Mr.  Janiny  for  the  defendant  in  error,  asked  to  have  the 
case  dismissed  for  want  of  jurisdiction.  Against  the  right 
to  take  the  jurisdiction,  he  said  that  the  act  of  August  18th, 
1856,  was  the  only  one  which  defined  the  claim  in  language 
less  vague  than  the  original  grant;  that  the  act  of  1856, 
which  did  define  it,  referred  it  to  the  courts  to  settle  the 
location  of  the  survey,  and  what  land  really  passed  under 
the  confirmation ;  that  the  courts  of  Louisiana  had  settled 
that  and  nothing  else;  and  that  this  was  not  a  subject  for 
review.    Hence  that  the  writ  could  not  be  entertained. 

Mr.  Justice  S WAYNE  delivered  the  opinion  of  the  court. 

We  are  met  at  the  threshold  of  the  investigation  by  the 
proposition,  on  the  part  of  the  defendant  in  error,  that  this 
court  has  no  jurisdiction  of  the  controversy  between  the 
parties,  and  that  the  case  must  be  dismissed. 

The  defendant  in  error  holds  the  lands  in  controversy 
by  the  right  of  preemption,  under  the  laws  of  the  United 
States ;  and  it  is  admitted  that  his  title  is  valid  and  must 
prevail,  unless  his  adversary  has  proved  a  better  one.  The 
plaintiff  in  error  insists  that  such  a  title  is  shown  in  the 
record, — ^by  a  grant  from  the  government  of  Spain  to  Paul 
Toups,  in  1796,  confirmed  by  the  acts  of  Congress  of  the 
8d  of  March,  1807,  of  the  12th  of  April,  1814,  of  the  11th 
of  May,  1820,  and  especially  by  the  act  of  the  18th  of 
August,  1856. 

None  of  these  acts,  except  the  one  last  mentioned,  at- 
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tempted  to  fix  definitely  the  locality  and  boundaries  of  the 
grant.  That  act  refers  to  surveys  made  by  Hawke,  in  1854, 
and  confirms  them.  The  plaintiflF  in  -error  claims  according 
to  these  surveys.  They  include  the  land  in  controversy. 
But  the  confirmation  by  this  act  was  accompanied  by  im- 
portant conditions. 

[The  learned  judge  here  read  the  provisos  as  given,  supra^ 
p.  206,  in  the  statement  of  the  case.] 

These  provisos  expressly  save  the  rights,  whatever  they 
may  be,  of  the  defendant  in  error. 

The  act,  considered  in  its  entirety,  confirmed  to  the  plain- 
tiff whatever  he  was  entitled  to  by  virtue  of  the  original 
grant,  conceding  that  to  have  been  valid.  It  neither  en- 
larges nor  diminishes  what  the  grant  gave  him.  It  extin- 
guishes all  claim,  on  the  part  of  the  United  States,  to  the 
land  covered  by  the  surveys;  but  as  regards  all  adverse 
claimants,  it  determines  nothing,  and  concludes  no  one.  It 
gives  to  the  settlers  upon  the  land,  in  express  terms,  the 
right  to  institute  and  maintain  the  litigation  necessary  to 
enable  them  to  test  the  validity  of  the  surveys.  It  leaves 
adverse  claimants  otherwise  where  they  were  before  Con- 
gress legislated  upon  the  subject,  and  in  all  respects  as  if 
this  act  had  not  been  passed. 

The  defendant  in  error  does  not  deny  that  a  grant  was 
made  as  alleged  by  the  plaintiff  in  error,  nor  that  it  was 
confirmed  by  Congress;  but  he  denies  that  its  boundaries 
were  properly  defined  by  the  surveys  of  Hawke;  and  he 
asserts,  that  if  properly  located  it  will  not  include  the  land 
in  dispute.  The  plaintiff  in  error  insists  that  these  surveys 
conformed  to  the  grant,  and  that  they  are  made  conclusive 
by  the  a<;t  of  1856. 

The  Supreme  Court  of  Louisiana  gave  to  this  act  the  same 
construction  which  we  have  given,  and  proceeded  to  settle 
the  rights  of  the  parties  according  to  the  evidence. 

The  controversy  in  that  court  turned  wholly  upon  the 
question  of  the  locality  of  the  eastern  boundary  of  the  grant. 
The  plaintiff  contended  that  it  was  a  line  eighty  arpens  from 
the  west  bank  of  the  Mississippi  River.     The  defendant  al- 
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leged  that  it  was  the  Bayou  Crocodile.  K  the  plaintiff'^s 
claim  prevailed,  the  tract  would  include  the  land  in  contro- 
versy; if  the  defendant's,  the  opposite  result  would  follow. 
The  court,  after  an  elaborate  examination  of  the  subject, 
sustained  the  theory  of  the  defendant,  and  gave  judgment 
accordingly. 

Has  this  court  jurisdiction  to  examine  the  grounds  of  this 
decision  ? 

The  case  is  brought  here  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789.  Our  authority  is  derived  from 
and  limited  by  that  section.  This  court  has  repeatedly  held, 
that  it  does  not  warrant  the  review  of  an  adjudication  upon 
a  mere  question  of  boundary.  The  fact  that  the  land  to 
which  the  boundary  relates  is  held  by  a  title  derived  from 
an  act  of  Congress  does  not  change  the  result.  If  the  title 
be  admitted  as  recognized  by  the  act,  its  location  upon  the 
land  is  a  subject  wholly  within  the  cognizance  of  the  State 
tribunals,  and  it  is  not  within  the  power  of  this  court  to 
revise  their  action.  In  such  cases  our  authority  is  limited 
to  errors  relating  to  the  title.  If  any  such  are  committed,  it 
is  our  duty  to  correct  them.  If  there  are  none,  we  have  no 
more  authority  to  interpose  than  in  any  other  case  of  alleged 
maladministration  of  justice  by  a  State  court.  A  party  can- 
not, by  setting  up  an  unfounded  claim  of  title,  compel  us, 
after  deciding  the  claim  against  him,  to  take  to  ourselves  a 
jurisdiction  which,  but  for  such  claim,  we  could  not  have 
exercised.  Such  a  result  would  make  the  jurisdiction  de- 
pend, not  upon  the  nature  and  merits  of  the  case,  but  upon  * 
what  the  party  may  choose  to  allege.  In  this  way,  in  every 
case  where  the  title  is  derived  from  the  United  States,  and 
a  question  of  boundary  is  involved,  this  court  might  be  con- 
strained to  do  what  it  has  uniformly  held  to  be  beyond  the 
sphere  of  its  power. 

In  the  case  before  us,  the  Supreme  Court  of  Louisiana 
construed  correctly  the  several  acts  of  Congress  relating  to 
the  subject  of  the  controversy.  No  greater  or  different  eflfect 
would  have  been  given  to  them  here  if  the  case  had  been 
brought  before  us  by  appeal  from  a  Circuit  Court  of  the 

VOL.  IV.  14 
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United  States.  Full  effect  was  given  to  the  title.  The  errer, 
if  any  were  committed,  was  in  locating  it  upon  the  land, 
and  fixing  its  boundaries.  In  the  performance  ef  this  func- 
tion by  that  court,  no  treaty,  act  of  Congress,  or  authority 
exercised  under  the  United  States,  was  drawn  in  question. 
We  cannot,  therefore,  review  the  conclusions  at  which  the 
court  arrived.*  The  section  referred  to  in  express  terms 
forbids  it. 

The  decision  having  been  correct  upon  the  only  question 
before  us  for  consideration,  the  judgment  below  is 

Affirmed. 


WiTHBRSPOON  V.  D  UNO  AN. 

1.  The  different  States,  as  a  general  rule,  have  the  right  of  determining  the 

manner  of  levying  and  collecting  taxes  on  private  property  within  their 
limits ;  and  can  declare  that  a  tract  of  land  shall  be  chargeable  with 
taxes,  no  matter  who  is  the  owner,  or  in  whose  name  it  is  assessed  and 
advertised  ;  and  that  an  erroneous  assessment  does  not  vitiate  the  sale 
for  taxes. 

2.  Lands  originally  public  cease  to  be  public  after  they  have  been  entered 

at  the  land  office,  and  a  certificate  of  entry  has  been  obtained. 
8.  Lands  so  entered  are  liable  to  taxation ;  and  if  the  taxes  remain  unpaid, 

they  may  be  sold  like  other  lands,  even  though  no  patent  may  as  yet 

have  issued. 
4.  The  right  to  tax  attaches  as  well  to  donation  entries  as  to  cash  entries; 

the  particular  land  in  either  case,  when  the  entry  is  made  and  certificate 

given,  being  segregated  from  the  mass  of  public  lands,  and  becoming 

private  property. 

Error  to  the  Supreme  Court  of  the  State  of  Arkansas; 
the  case,  as  stated  by  the  learned  justice  who  gave  the 
opinion  of  the  court,  being  thus : 

Ttie  State  of  Arkansas,  on  her  admission  into  the  Union, 
made  a  compact  with  the  General  Government  not  to  tax 
the  pul>lic  lands  within  the  State,  nor  interfere  with  their 
primaiy  disposal  by  the  United  States,  or  with  the  regula- 

•  McBoQough  V,  Millandon,  8  Howard,  707 ;  Doe  v.  Esclava,  9  Id.  448. 
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tions  adopted  by  Congress  for  securing  the  title  in  them  to 
purchasers.  It  was  claimed  that  this  compact  had  been 
broken  by  the  decision  of  the  Supreme  Court  of  Arkansas 
in  this  case. 

The  facts  on  which  the  claim  was  based  were  these :  On 
the  23d  day  of  May,  1828,  a  portion  of  the  public  domain, 
within  the  limits  of  the  Territory  of  Arkansas,  was,  by 
treaty,  ceded  to  the  Cherokee  Indians,  west  of  the  Missis- 
sippi River,  and  suitable  provision  made  for  the  removal 
of  the  settlers  from  it.  As  an  indemnity  for  the  loss  of  im- 
provements and  the  trouble  and  expense  of  removing,  each 
settler  who  did  remove  was  entitled,  by  an  act  of  Congress, 
to  enter,  at  the  proper  land  office  in  Arkansas,  two  quarter 
sections  of  the  public  lands  of  the  territory,  the  sale  of  which 
was  authorized  by  law. 

The  children  of  Timothy  Harrell  (one  of  the  settlers  on 
these  ceded  lands)  furnished  the  requisite  proof  to  the  regis- 
ter and  receiver  of  the  land  office,  at  Little  Hock,  of  the 
settlement,  removal,  and  subsequent  death  of  their  father, 
and  were,  on  the  22d  day  of  May,  1830,  allowed  to  enter  the 
lands  in  controversy.  The  proper  certificate  of  this  dona- 
tion entrj^  as  it  is  called,  was  transmitted,  as  is  usual  in  land 
entries,  to  the  General  Land  Office  at  Washington ;  but,  for 
some  unexplained  reason,  a  patent  was  not  issued  for  the 
lands  embraced  in  it  until  the  5th  day  of  February,  1846. 
By  mistake,  owing,  doubtless,  to  the  neglect  of  the  land 
officers  at  Little  Rock  to  make  the  proper  cancellation  on 
their  books,  and  to  the  multiplication  of  land  districts,  these 
same  lands  were  entered  at  the  land  office  at  Washington 
(within  which  district  they  were  then  included),  on  the  8th 
day  of  June,  1836,  by  Q.  W.  Denton,  who  received  the  usual 
certificate  of  purchase.  This  entry  was  cancelled  by  the 
Commissioner  of  the  General  Land  Office,  on  the  issue  of 
the  patent  to  the  heirs  of  Harrell,  and,  in  February,  1849, 
the  purchase-money  refunded  to  Denton. 

In  1842,  these  lands  were  listed  for  taxation,  by  the  author- 
ities of  Arkansas,  in  the  name  of  Denton,  and  sold  (because 
the  taxes  were  unpaid)  to  Duncan  and  Flanigan,  the  defend- 
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ants  in  error,  who  received  a  deed  for  them  after  the  time 
for  redemption  had  expired,  and,  by  means  of  a  proceeding 
peculiar  to  Arkansas,  had  their  title"  confirmed  by  the  de- 
cree of  the  proper  court  of  record.  Hardy,  deraigning  title 
through  the  heirs  of  Ilarrell,  filed  a  bill  in  equity  in  the 
Circuit  Court  of  Clark  County,  where  the  lands  were  situ- 
ated, to  annul  the  tax  title  thus  acquired,  and  to  quiet  his 
own  title.  The  Circuit  Court,  at  the  hearing  of  the  case, 
dismissed  the  bill,  and  on  appeal  the  Supreme  Court  of  the 
State  affirmed  the  decree. 
This  writ  of  error  was  brought  to  review  that  decision. 

Mr.  Gariiskj  with  a  brief  of  Mr.  WaikinSjfor  the  plaintiff  in 
error: 

We  concede  that  when  land  has  been  sold  by  the  United 
States,  entered  and  paid  for  by  the  purchaser,  who  receives 
the  usual  certificate  for  the  purchase-money,  and  in  whose 
favor  the  usual  patent  certificate  issues,  it  becomes  the  prop- 
erty of  the  purchaser.  Such  is  the  doctrine  of  Carroll  v.  Saf- 
ford* 

But  that  case  was  one  of  an  ordinary  cash  entry,  and  the 
usual  certificates  were  issued  to  Carroll,  the  purchaser.  The 
sale  was  made  and  consummated,  so  far  as  it  could  be  done 
by  the  United  States,  and  in  due  course  of  official  routine, 
the  patept  issued  to  Carroll,  who  never  pretended  that  there 
was  any  circumstance  to  vitiate  his  entry,  or  give  to  the  offi- 
cers of  the  United  States  charged  with  the  supervision  of 
the  Land  Department  and  the  issue  of  patents,  any  color  of 
authority  to  cancel  it,  or  excuse  for  withholding  the  patent. 

In  order  to  make  the  case,  now  under  consideration,  analo- 
gous to  that,  not  only  must  the  patent  have  issued  to  Den- 
ton, in  pursuance  of  his  entry,  but  he  should  be  himself  the 
party  upon  the  record,  contesting  the  validity  of  the  tax, 
upon  his  own  land. 

The  counsel  for  defendant,  in  CarroU  v.  Saffordj  admitted 
that  if  from  accident  or  the  exceptions  which  he  had  before 

♦  8  Howard,  441. 
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adverted  to,  the  certificate  of  purcliase  should  not  be  matured 
into  a  patent,  '*  the  purchaser,  at  tax  sale,  could  not  acquire 
a  better  title  than  the  holder  of  the  certificate."  That  is  his 
risk.  But,  he  adds,  "in  the  case  of  the  present  complainant 
it  is  not  pretended  that  his  titles  were  not  perfected.  On 
the  contrary,  the  record  brought  up  here  alleges  and  admits 
that  the  patents  for  his  lands  were  issued  before  the  lands 
were  sold  for  taxes." 

The  Supreme  Court  of  the  United  States,  in  the  case  just 
named,  never  supposed  they  were  overturning  the  numerous 
cases*  decided  or  founded  on  the  proposition  that  Congress, 
having  power  to  dispose  of  the  public  domain,  and  to  enact 
all  laws  and  needful  regulations  respecting  the  sale  thereof, 
where  it  has,  by  its  legislation,  provided  for  the  issue  of 
patents,  they  are  necessary  to  complete  the  title ;  and,  until 
the  patent  issues,  the  fee  remains  in  the  United  States,  and 
the  legal  title  has  not  passed.  If  this  be  not  so,  with  the 
same  propriety  it  could  be  contended  that  the  verdict  of  a 
jury  is  sufficient,  without  any  judgment  of  the  court  in  pur- 
suance of  the  finding;  or  that  the  existence  of  a  judgment 
could  be  proved  by  parol  evidence,  without  an  exemplifica- 
tion of  the  record. 

In  most  of  tax  title  cases,  the  simple  question  has  been, 
whether  land,  legally  sold  by  an  officer  of  the  United  States, 
became  subject,  under  the  State  laws,  to  assessment  and  taxa- 
tion against  the  purchaser  of  it  as  the  owner,  before  the 
final  emanation  of  the  patent.  In  all  of  them  the  entries 
have  been  made  in  the  usual  mode  of  purchase  at  private 
sale,  and  it  has  not  been  pretended  that  there  was  any  ille- 
gality or  want  of  authority  in  the  sales,  or  that  the  incipient 
title  had  failed.  On  the  contrary,  the  bills  to  set  aside  the 
tax  sales  have  been  brought  by  the  purchasers,  asserting 
themselves  to  be  the  owners  of  the  land  by  virtue  of  the 
patents  which  had  issued  upon  their  own  entries.  The 
whole  scope  of  the  decisions  is,  that  by  such  entry  the  land 

*  Stringer  v.  Young,  8  Peters,  820;  Boardman  r.  Reed,  6  lb.  328;  Bag- 
nell  V.  Broderick,  18  Id.  486  ;  Wilcox  v.  Jackson,  Id.  498 ;  and  Stoddard  v. 
Chambers,  2  Howard,  264. 
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was  sold  and  appropriated  according  to  law ;  and  the  pur- 
chaser being  for  all  beneficial  purposes  the  owner  of  the  land, 
it  became  subject  to  taxation  as  his  property.  Clearly,  the 
purchase  at  tax  sale  would  fail,  unless  the  particular  title 
should  afterwards  be  consummated  by  patent.  Carroll  v. 
Saffordy  is  careful  not  to  omit  this  reservation.  The  court 
say :  "  It  is  true,  if  the  land  had  been  previously  sold  by  the 
United  States,  or  reserved  from  sale,  the  certificate  or  patent 
might  be  recalled  by  the  United  States,  as  having  been  is- 
sued through  mistake." 

Until  the  issue  of  the  patent,  the  paramount  title  in  all 
cases  remains  in  the  government;  and  until  then  all  State 
legislation  is  subordinate  to  the  primary  right  of  soil  and 
disposition  remaining  in  the  Federal  Government,  and  does 
not  profess  to  interfere  with  it,*  and  is  contingent  upon  the 
issue  or  withholding  of  the  patent;  in  regard  to  which  the 
President,  and  the  officers  of  the  Land  Department  acting 
under  him,  have  a  discretion. 

Now  the  heirs  of  Harrell,  as  we  conceive,  never  had  any 
ascertained  right  to  the  land  in  controversy,  until  the  final 
decision  of  the  Commissioner  of  the  General  Land  Office  in 
1846,  confirming  their  donation  claim,  and  the  issue  of  the 
patent  to  them  for  the  lands  applied  for.  Until  then  the 
whole  subject  remained  under  the  control  of  the  Land  De- 
partment. If  rejected,  the  entry  of  Denton  would  have  held 
the  land,  and  he  would  have  received  the  patent. 

The  opinion  in  Carroll  v.  Safford  proceeds  upon  the  ground, 
that  there  is  no  lawful  authority  in  any  officer  of  the  govern- 
ment to  vacate  a  patent  certificate  upon  a  cash  entry,  made 
in  accordance  with  law,  and  that  it  would  be  an  abuse  of 
power  to  do  so ;  that  the  certificate  imports  an  actual  present 
sale  of  the  land,  and  is  as  binding  on  the  government  as  a 
patent ;  and  therefore  the  land  becomes  subject  to  be  assessed 
to  the  owner  of  it,  for  State  taxes.     How  is  it  possible  for  this 


*  Brock  V.  Smith,  14  Arkansas,  434,  citing  Pelham  v.  Wilson,  4  Id.  289 ; 
Hughes  V.  Sloan,  8  English,  146 ;  Pelham  v,  Floyd,  4  lb.  630,  and  HcFar- 
land  V,  Hathis,  5  lb.  660. 
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reasoning  to  condemn  the  lands  applied  for  by  the  heirs  of 
Harrell  in  1830,  in  satisfaction  of  their  claim  to  a  donation — 
when  there  was  no  actual  sale  for  a  valuable  consideration 
paid  to  the  United  States,  and  they  had  received  no  final 
certificate  or  evidence  of  purchase ;  when  they  had  no  right, 
as  against  the  government,  to  possess  and  enjoy  the  land; 
when  the  President  and  his  subordinates  in  the  Land  De- 
partment, had  not  ceased  to  have  a  lawful  control  over  the 
subject  of  the  claim,  but  had  a  continuing  power  to  disallow 
and  reject  it? 

If  the  government  of  the  United  States  had  the  right  to 
cancel  the  entry  of  Denton ;  if  it  had  the  right  to  confirm 
the  donation  claim  of  the  heirs  of  Harrell,  and  grant  them  a 
patent  for  the  land  in  1846,  all  of  which  is  unquestioned — 
then,  and  to  that  extent,  the  land  in  controversy,  and  upon 
which  the  State  tax  was  levied  in  1842,  was  the  property  of 
the  United  States.  If  the  land  officers  of  the  United  States 
had  a  jurisdiction  and  supervising  control  over  the  subject 
of  this  title,  then  the  patent  granted  in  1846,  under  the  seal 
of  the  United  States,  must  have  the  effect  of  investing  the 
patentees  with  a  clear  title,  an  unincumbered  estate  in  the 
land,  or  else  the  tax  sale  in  1842  was  a  fundamental  wrong- 
ful interference  on  the  part  of  the  State  with  the  primary 
disposal  of  the  land  by  the  United  States,  and  with  the  law- 
ful regulations  prescribed  by  her  for  securing  title  to  the 
rightful  owner. 

It  will  not  answer  to  say,  that  the  heirs  of  Harrell  had  the 
best  right  to  the  land,  because  it  ultimately  prevailed.  If 
the  General  Government  had  the  right  to  take  the  land  away 
from  Denton,  and  give  it  to  the  heirs  of  Harrell,  it  had  such 
a  lawful  power  of  disposal  over  it  as  could  not  be  divested, 
or  in  the  least  degree  impaired,  by  the  intermediate  sale  of 
it  for  taxes.  The  government  had  the  power  to  do  effec- 
tually and  completely  what  she  professed  to  do,  as  an  act  of 
justice  so  long  delayed.  The  patent  would  be  a  fruitless 
grant,  if  it  can  be  effectually  defeated  by  a  State  tax  sale, 
whose  only  possible  merit  may  be,  that  it  was  made  in  good 
faith,  and  without  any  intention  to  violate  the  compact. 
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Mr.  Reverdy.  Johnson^  contra  : 

The  argument  is,  that  at  the  time  the  land  was  assessed, 
the  fee  was  in  the  United  States,  and  the  land  not  therefore 
subject  to  taxation.  The  position  is  too  technical.  What 
title  did  Harrell's  heirs  acquire  under  the  certificate  of  entry 
of  1830?  How  is  a  party  regarded  who  holds  this  certificate 
of  entry  ?  There  are  exceptions  to  the  principle,  but  the 
general  principle  itself  is  that,  as  soon  as  the  public  land 
is  purchased  and  paid  for,  it  becomes  the  property  of  the 
purchaser,  and  may  be  sold  and  transferred  by  him  (as  is 
constantly  the  case),  before  being  patented.  It  is  the  sale, 
not  the  patent,  which  is  important.  In  Carroll  v.  Saffordy 
the  court,  in  speaking  of  the  title  under  a  certificate,  says: 
"When  the  land  was  purchased  and  paid  for,  it  was  no 
longer  the  property  of  the  United  States,  but  of  the  pur- 
chaser. He  held  for  it  a  certificate,  which  could  no  more  be 
cancelled  than  a  patent.  It  is  true,  if  the  land  had  been 
previously  sold  by  the  United  States,  or  reserved  from  sale, 
the  certificate  or  patent  might  be  recalled  by  the  United 
States,  as  having  been  issued  through  mistake.  In  this 
respect,  there  is  no  difference  between  the  certificate-holder 
and  the  patentee. '* 

In  Goodletl  v.  Smiihsoriy*  it  was  decided,  that  "  the  patent 
is  considered  as  evidence  of  title,  by  which  it  is  shown 
that  the  prerequisites  of  sale  have  been  complied  with ;  by 
the  act  of  entry  and  payment,  the  purchaser  acquires  a  legal 
title,  that  may  be  aliened,  descend  or  divested,  in  the  same 
manner  as  any  other  legal  title.  So,  previous  to  the  issue 
of  a  patent,  the  estate  of  one  in  lands  purchased  of  the 
United  States,  and  for  which  he  has  received  a  certificate  of 
payment,  may  be  levied  on  and  sold  under  execution,  issued 
on  a  judgment  at  law,  and  ejectment  can  be  maintained  on 
such  certificate." 

With  such  rights  under  a  certificate  of  entry,  it  would  be 
strange,  if  the  lands  for  which  this  certificate  was  given, 
should  not  be  subject  to  taxation!     If  an  individual  could 

*  6  Porter's  Alabama,  245. 
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purchase  lands  of  the  United  States,  settle,  improve,  and 
cultivate  them,  on  certificates  of  purchase,  then,  in  case, 
from  the  neglect  and  delay  of  the  proper  department,  the 
patents  are  not  issued  for  several  years,  the  lands  would  be 
exempt  from  taxation,  while  lands  adjoining  were  compelled 
to  pay  taxes,  though  their  occupant  wasxleriving  no  greater 
advantage  from  the  possession  and  cultivation.  A  period  of 
sixteen  years  elapses,  during  which  time  a  party  might  have 
improved  and  cultivated  the  land,  derived  a  subsistence  from 
it,  accumulated  property  on  it,  and  wellnigh  worn  out  the 
land,  and  yet,  he  must  not  pay  taxes !  Such  a  thing  is  possi- 
ble, and  easily  to  be  done.  And  if  this  be  the  law,  there  is 
great  consideration  held  out  to  induce  persons  not  to  get 
patents  issued  at  all. 

Mr.  Justice  DAVIS,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  not  the  province  of  this  court  to  interfere  with  the 
policy  of  the  revenue  laws  of  the  States,  nor  with  the  inter- 
pretation given  to  them  by  their  courts.  Arkansas  has  the 
right  to  determine  the  manner  of  levying  and  collecting 
taxes,  and  can  declare  that  the  particular  tract  of  land  shall 
be  chargeable  with  the  taxes,  no  matter  who  is  the  owner, 
or  in  whose  name  it  is  assessed  and  advertised,  and  that  an 
erroneous  assessment  does  not  vitiate  a  sale  for  taxes. 

Of  course,  the  property  must,  under  the  compact,  be  tax- 
able ;  but  if  it  is,  the  mode  of  enforcing  payment  of  taxes 
is  wholly  within  legislative  control.  If,  therefore,  the  lands 
in  dispute  could  be  taxed,  the  decision  of  the  Supreme  Court 
of  the  State  is  conclusive  that  the  assessment,  sale,  and  con- 
firmation were  regular,  and  divested  the  title  derived  through 
the  heirs  of  Harrell.  The  taxability  of  the  lands  is,  then, 
the  only  question  which  we  are  authorized  to  consider  and 
determine. 

The  plaintiffs  in  error  insist  that  the  State  had  no  power 
to  impose  a  tax  on  them  until  the  donation  entry  was  actually 
confirmed  and  the  patent  had  emanated.  It  is  conceded 
that  the  power  had  been  exercised,  from  an  early  period  in 
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the  history  of  the  State,  to  levy  and  collect  a  tax  upon  lands 
as  soon  as  entered,  and  not  to  wait  for  the  emanation  of  the 
patent, — a  practice  that  has  olJtained  in  nearly  all  the  West- 
ern States,  whose  admission  was  under  a  compact  similar  to 
that  with  Arkansas. 

Arkansas  covenanted  to  abstain  from  taxation  of  the  public 
lands  within  her  limits,  and  to  refrain  from  legislation  that 
should  impede  the  Federal  Government  in  disposing  of 
them,  or  interfere  with  the  regulations  of  Congress  for  the 
security  of  titles.  It  is  clear  that  the  government  has  not 
been  hindered  in  selling  them,  nor  Congress  obstructed  in 
securing  titles;  but  it  is  claimed  the  contract  has  been  vio- 
lated, because  these  lands,  when  taxed,  were  owned  by  the 
United  States.  In  no  just  sense  can  lands  be  said  to  be 
public  lands  after  they  have  been  entered  at  the  land  office 
and  a  certificate  of  entry  obtained.  If  public  lands  before 
the  entry,  after  it  they  are  private  property.  If  subject  to 
sale,  the  government  has  no  power  to  revoke  the  entry  and 
withhold  the  patent.  A  second  sale,  if  the  first  was  author- 
ized by  law,  confers  no  right  on  the  buyer,  and  is  a  void  act 

According  to  the  well-known  mode  of  proceeding  at  the 
land  offices  (established  for  the  mutual  convenience  of  buyer 
and  seller),  if  the  party  is  entitled  by  law  to  enter  the  land, 
the  receiver  gives  him  a  certificate  of  entry  reciting  the 
facts,  by  means  of  which,  in  due  time,  he  receives  a  patent 
The  contract  of  purchase  is  complete  when  the  certificate  of 
entry  is  executed  and  delivered,  and  thereafter  the  land  ceases 
to  be  a  part  of  the  public  domain.  The  government  agrees 
to  make  proper  conveyance  as  soon  as  it  can,  and  in  the 
meantime  holds  the  naked  legal  fee  in  trust  for  the  purchaser, 
who  has  the  equitable  title.  As  the  patent  emanates  directly 
from  the  President,  it  necessarily  happens  that  years  elapse, 
before,  in  the  regular  course  of  business  in  the  General  Land 
Office,  it  can  issue;  and  if  the  right  to  tax  was  in  abeyance 
during  this  time  it  would  work  a  great  hardship  to  the  State ; 
for  the  purchaser,  as  soon  as  he  gets  his  certificate  of  entry, 
is  protected  in  his  proprietary  interest,  can  take  possession, 
and  malj^e  valuable  and  lasting  improvements,  which  it 
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would  be  difficult  to  separate  from  the  freehold  for  the  pur- 
pose of  taxation.  If  it  was  the  purpose  of  the  acts  of  Con- 
gress, by  which  the  new  States  were  admitted  into  the  Union, 
to  prohibit  taxation  until  the  patent  was  granted,  the  national 
authority  would  never  have  suffered,  without  questioning  it, 
the  universal  exercise  of  the  power  to  tax  on  the  basis  of  the 
original  entry. 

This  question  was  fully  considered  by  this  court  in  Carroll 
V.  Safford*  and  the  views  we  have  presented  only  reaffirm 
the  doctrines  of  that  case. 

But  it  is  insisted  that  there  is  a  difference  between  a  cash 
and  a  donation  entry — that  the  one  may  be  complete  when 
the  money  is  paid,  but  the  other  is  not  perfected  until  it  is 
confirmed  by  the  General  Land  Office  and  the  patent  issued. 

That  Congress  has  the  entire  control  of  the  public  lands, 
can  dispose  of  them  for  money,  or  donate  them  to  individ- 
uals or  classes  of  persons,  cannot  be  questioned.  If  the  law 
on  the  subject  is  complied  with,  and  the  entry  conforms  to 
it,  it  is  difficult  to  see  why  the  right  to  tax  does  not  attach 
as  well  to  the  donation  as  to  the  cash  entry.  In  either  case 
when  the  entry  is  made  and  certificate  given  the  particular 
land  is  segregated  from  the  mass  of  public  lands  and  be- 
comes private  property.  In  the  one  case  the  entry  is  com- 
plete when  the  money  is  paid ;  in  the  other  when  the  re- 
quired proofs  are  furnished.  In  neither  can  the  patent  be 
withheld  if  the  original  entry  was  lawful. 

The  power  to  tax  exists  as  soon  as  the  ownership  is 
changed,  and  this  is  effected  when  the  entry  is  made  on  the 
terms  and  in  the  modes  allowed  by  law.  If  this  were  not 
so,  those  who,  through  the  bounty  of  Congress,  get  a  title 
to  the  soil,  without  money,  would  enjoy  higher  privileges  and 
be  placed  on  a  better  footing  than  the  great  body  of  persons 
who,  by  the  invitation  of  the  government,  purchase  lands 
with  money.  Such  a  discrimination  could  never  have  been 
contemplated  by  Congress. 

These  principles  are  well  illustrated  in  the  case  at  bar. 

*  8  Howard,  460. 
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The  heirs  of  Harrell,  by  means  of  the  Cherokee  treaty,  had 
a  claim  to  two  quarter  sections  of  land  in  Arkansas.  If  they 
furnished  proof  to  the  register  and  receiver  of  the  proper 
land  office  of  the  settlement  and  removal  of  their  father,  and 
it  was  accepted  and  the  claim  allowed,  then  they  had  an  equal 
right  to  purchase  the  lands  in  question  with  this  claim  as 
with  money.  The  claim  was  allowed,  the  selections  made, 
and  a  certificate  of  entry  given,  and  it  was  their  duty  to  see 
that  the  taxes  were  paid.  It  is  true,  that  the  entry  might  be 
set  aside  at  Washington ;  but  this  condition  attaches  to  all 
entries  of  the  public  lands. 

They  took  upon  themselves  the  risk  of  confirmation,  and 
perilled  their  title  when  they  suffered  the  lands  to  be  sold 
for  non-payment  of  taxes.  It  does  not  appear  from  the 
record  why  the  patent  was  so  long  delayed ;  but  the  claim 
was  finally  approved  on  the  original  proofs,  and  the  patent, 
when  issued,  related  back  to  the  original  entry.  The  lands 
were,  therefore,  under  the  laws  of  the  State,  properly  charge- 
able with  taxes  from  the  date  of  the  first  entry,  in  1830. 

The  judgment  of  tte  Supreme  Court  of  Arkansas  is 

Affirmed. 


Rutherford  v.  Geddes. 

1.  DepositionB  cannot  be  used  on  the  trial  of  a  salt  in  admiralty,  which  were 

taken  in  another  suit  concerning  the  same  subject-matter,  where  the 
party  against  whom  they  are  offered  was  not  a  party  to  the  suit  in 
which  they  were  taken,  nor  privy  to  any  such  party,  and  had  no  right 
to  cross-examine  the  witnesses. 

2.  Nor  can  depositions  be  read  in  admiralty  any  more  than  at  common  law, 

without  some  sufficient  reason  being  shown  why  the  witness  was  not 
produced  at  the  hearing. 

Appeal  from  a  decree  in  admiralty  rendered  by  the  Cir- 
cuit Court  for  the  Eastern  District  of  Louisiana. 

The  appellant,  Rutherford,  was,  in  1850,  the  owner  of  the 
steam  propeller  Stanton,  and  had  put  her  in  charge  of  the 
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towboat  Diana^  which  was  to  tow  her  to  sea  from  New  Or- 
leans. The  Diana  proceeded  down  the  Mississippi  with  her 
tow,  the  Stanton,  and  on  the  23d  of  January  a  collision  took 
place  between  the  Diana  and  the  steamship  Ohio,  coming 
up  the  river.  The  Stanton  was  struck  and  sunk,  and  the 
Diana  greatly  injured. 

Immediately  afterwards,  Rutherford,  as  owner  of  the  Stan- 
ton, and  the  Independent  Towboat  Company,  as  owner  of 
the  Diana,  brought  suit  in  the  District  Court  for  the  Eastern 
District  of  Louisiana,  against  the  Ohio,  to  recover  damages, 
but  in  both  failed  to  recover. 

At  a  later  date,  to  wit,  in  1854,  Rutherford  instituted  suit 
in  the  same  court  against  the  Towboat  Company,  asserting 
that  the  collision  had  been  caused  by  the  mismanagement 
of  the  towboat 

When  the  case  was  at  issue,  the  libellant  offered  as  his 
principal  testimony  the  depositions  taken  on  behalf  of  the 
OhiOj  in  1850,  in  the  two  suits  of  the  libellant,  Rutherford, 
and  the  Towboat  Company  against  the  Ohio ;  the  testimony 
by  the  weight  of  which  the  District  Court  decided  the  two 
cases  in  favor  of  the  Ohio.  The  testimony  was  objected  to 
by  the  present  respondents,  on  the  ground  that  they  "  were 
not  parties  to  the  suit  between  the  libellant  Rutherford  and 
the  Ohio,  and  that  the  libellant  herein  was  not  a  party  to 
the  suit  between  the  Towboat  Company  and  the  Ohio."  The 
testimony  was  received  by  the  District  Court.  On  appeal  to 
the  Circuit  Court  it  was  rejected;  and  there  not  being  other- 
wise, as  that  court  thought,  any  sufficient  evidence  of  fault 
on  the  part  of  the  Diana,  the  libel  was  dismissed. 

The  only  question  of  law  considered  on  review  in  this 
court  was  whether  the  depositions  originally  taken,  in  1850, 
on  behalf  of  the  Ohio,  to  show  that  the  collision  was  attribu- 
table to  the  bad  management  of  the  towboat,  was  properly 
excluded  in  the  present  suit. 

It  was  not  shown  that  effort  had  been  made  to  procure 
the  attendance  or  direct  testimony  of  the  witnesses,  or  that 
they  were  either  dead  or  absent. 

The  court  below  said :   "  Depositions  taken  in  one  cause 
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may  sometimes  be  used  as  evidence  in  another,  but  it  is 
only  under  special  and  particular  circumstances.  In  every 
case  such  evidence  is  regarded  as  secondary  evidence,  and 
its  introduction  must  be  preceded  by  proof  to  show  that  the 
primary  evidence  could  not  be  procured.  It  is  a  general 
rule  that  evidence  which  a  witness  has  given  on  a  trial  be- 
tween parties,  is  admissible  upon  the  same  subject-matter 
between  the  same  parties  on  a  subsequent  trial,  if  the  wit- 
ness has  died  in  the  interim ;  or  if  he  has  gone  abroad  and 
has  not  returned.  It  is  in  general  essential  that  the  party 
to  be  affected  by  the  evidence  of  depositions,  or  some  person 
in  privity  with  him,  should  have  had  an  opportunity  of  cross- 
examining  the  witnesses  with  reference  to  the  subject-matter. 
The  rule  of  the  common  law  is,  that  no  evidence  shall  be 
admitted  but  what  is  or  might  be  under  the  examination  of 
both  parties.* 

"  It  is  to  be  observed  thlit  no  evidence  was  given  to  show 
that  any  of  these  witnesses  were  dead,  or  that  there  was  any 
impediment  to  their  examination  in  this  case.  In  the  case  of 
Rutherford  v.  The  Ohio,  the  defendants  were  not  parties,  and 
had  no  power  to  examine  in  that  particular  case;  and  in  the 
case  of  the  Towboat  Company  v.  The  Ohio,  the  libellant  was 
no  party,  and  the  defendants,  though  interested  in  that  suit 
as  members  of  the  company,  yet  were  so  in  a  different  char- 
acter from  that  in  which  they  are  parties  here. 

"  But  the  rule  is  well  established  that  the  cause  in  which 
the  depositions  were  taken,  must  be  between  the  same  par- 
ties or  persons,  claiming  in  privity  with  them,  to  authorize 
their  admission  in  another  suit;  and  that  the  right  to  use 
them  must  be  reciprocal,  or  neither  can  claim  it.  It  cannot 
be  asserted  that  the  depositions  in  the  case  of  the  Towboat 
Company  against  the  Ohio  may  be  used  against  the  libellant 
in  this  cause.  In  Goodemugh  v.  Alway,^  Sir  John  Leach  re- 
fused an  order  to  allow  depositions  in  a  suit  for  tithes  to  be 
read  in  a  tithe  suit  against  other  occupiers  of  land  in  the 
same  parish,  though  the  objects  of  both  suits,  and  the  inter- 

*  2  Phillips  on  Evidence,  88.  f  2  Simona  &  Stuart,  481. 
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ests  of  the  parties  were  the  same.  In  Cazenave  v.  Vaughan,* 
Lord  Ellenborough  said :  *  The  rule  of  the  common  law  is, 
that  no  evidence  shall  be  admitted  but  what  is  or  might  be 
under  the  examination  of  both  parties.'  This  precise  ques- 
tion arose  in  the  case  of  Bushioorth  v.  The  Countess  of  Pern- 
broke;\  where  the  defendant  sought  to  Introduce  the  deposi- 
tions taken  in  a  cause  to  which  she  was  not  a  party.  The 
court  was  of  opinion — *  That  the  former  depositions  could 
not  be  used,  because  the  countess  was  not  a  party  to  that 
suit;  and  as  they  could  not  be  read  against  her,  no  more 
could  they  be  read  for  her;  and  because  she  was  not  bound 
by  them,  not  having  been  a  party  to  the  suit ;  nor  was  she 
in  a  capacity  of  examining  any  witness  in  it,  or  preferring 
interrogatories  in  it;  for  that  reason,  also,  she  could  not 
make  use  of  the  depositions  of  any  that  had  been  witness  to 
it'  The  American  cases  go  to  the  length  of  those  that  I 
have  cited :  Harrington  v.  Harrington^  2  Howard's  Missouri, 
701 ;  JDoudereau  v.  Montgomery^  4  Washington,  186 ;  Heih 
v.  Young^  11  B.  Monroe,  278;  Sheridan  v.  Smithy  2  Hill's 
K  Y.  538. 

"In  the  case  last  cited  testimony  delivered  in  another 
cause  by  a,  witness  called  by  one  of  the  parties,  and  when 
that  party  was  present  and  expressed  no  dissent  to  the  state- 
ments, was  held  to  be  inadmissible.  My  conclusion  is,  that 
all  the  depositions  taken  in  the  cases  before  mentioned,  and 
used  as  evidence  in  this  by  the  libellant  against  the  objec- 
tions of  the  defendants,  were  improperly  admitted,  and  that 
the  exception  of  the  defendants  was  well  taken." 

The  case  was  submitted  by  Mr.  Reverdg  JohnsoUy  for  the 
appellant  Rutherford^  and  by  Mr.  Janin,  contra. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  case  in  the  District  Court  the  libellant 
procured  a  decree  in  his  favor  mainly  upon  testimony  found 
in  certain  depositions  offered  by  him.    To  the  admission  of 

*  1  Maull  &  Selwyn,  4.  f  Hardres,  472. 
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these  depositions  in  evidence,  the  defendants  objected,  and 
when  the  objection  was  overruled  they  carried  the  case  by 
appeal  to  the  Circuit  Court. 

The  Circuit  Court  excluded  the  depositions,  and  if  the 
action  of  that  court  was  correct  in  this  respect,  there  can  be 
no  doubt  that  its  decree  dismissing  the  libel  was  the  neces- 
sary result  of  the  case  as  it  stood  on  the  remaining  testi- 
mony. 

The  depositions  relied  on  by  appellant  were  properly  ruled 
out,  for  the  reason  that  they  were  taken  without  notice  to 
defendants,  in  another  suit  to  which  defendants  were  not 
parties,  and  in  which  they  had  no  right  or  opportunity  to 
cross-examine  the  witnesses.  Nor  were  defendants  in  any 
manner  privies  to  either  party  in  the  former  suit,  in  which 
the  depositions  had  been  taken.  This  alone,  it  is  well  set- 
tled, is  a  sufficient  reason  for  their  exclusion. 

But  when,  to  this  consideration,  it  is  added,  that  no  reason 
is  shown  why  the  witnesses  were  not  introduced  in  person, 
it  is  quite  clear  that  the  Circuit  Court  was  right  in  rejecting 
the  depositions. 

The  decree  of  the  Circuit  Court  dismissing  the  libel  is, 
therefore, 

Affirmed. 


Evans  r.  Patterson. 

1.  The  court  reproves  the  practice  of  making  bills  of  exception  a  sort  of  ab- 

stract or  index  to  the  history  of  the  case,  and  so  of  obscuring  its  merits. 

2.  Where  a  party  claiming  land  as  owner,  under  the  laws  of  Pennsylvania, 

brings  ejectment  in  the  name  of  the  original  warrantee,  and  recovers, 
against  a  father ;  and  subsequently  producing  a  deed-poll  from  the  war- 
rantee, made  previously  to  the  date  of  the  ejectment  and  deraigning  title 
to  himself,  brings  another  ejectment  in  his  own  name  against  a  son,  who 
on  his  father's  death  kept  possession  of  the  same  land :  such  two  suits 
are  an  estoppel  and  within  the  act  of  Assembly  of  Pennsylvania,  of  the 
18th  of  April  1807,  which  declares  that  "  where  two  verdicts  shall,  in 
any  suit  of  ejectment  between  the  same  parties,  be  given  in  succession, 
for  the  plaintiff  or  defendant,  and  Judgment  be  rendered  thereon,  no 
new  ejectment  shall  be  brought." 
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8.  But  where  a  plaintiff  deraigns  title  regularly  ft'om  the  warrantee,  and  the 
defendant  shows  no  title,  the  question  of  estoppel  is  of  no  importance. 

Error  to  the  Circuit  Court  for  the  Western  District  of 
Pennsylvania ;  the  case  being  thus : 

The  State  of  Pennsylvania  in  1792  granted  a  warrant  to 
survey  a  certain  tract  of  land  to  William  Barker.  Barker, 
the  warrantee,  conveyed  his  interests  to  Daniel  Broadhead. 
Broadhead  died,  and  James  Patterson  bought  his  title  from 
his  heirs.  But  he  had  not,  or  at  least  could  not  find  or  prove 
the  existence  of  any  "deed-poll"  from  Barker,  conveying 
the  warrant  to  Broadhead.  However,  using  the  name  of 
Barker^  the  warrantee,  he  brought  ejectment  in  1831  against 
a  certain  Eli  Evans  and  some  other  persons  who  were  in 
possession  of  the  land.  Evans  and  these  others  set  up  in 
defence  that  Barker  did  not  appear,  and  that  his  existence 
was  uncertain,  and  that  Patterson,  asserting  himself  as  he 
did,  to  be  owner  of  the  land,  could  not  bring  suit  in  Barker's 
name.  But  the  court  decided  that  under.the  peculiar  system 
of  land  law  of  Pennsylvania,  he  could ;  and  he  had  verdict 
and  judgment  accordingly.  On  error  to  the  Snpreme  Court 
of  the  State  {Boss  v.  Bakery  6  Watts,  391),  that  tribunal  af- 
firmed the  judgment;  holding  to  the  doctrine  previously 
declared  in  Campbell  v.  Galbraith*  that  in  Pennsylvania  a 
beneficial  owner  was  entitled  to  use  the  name  of  a  warrantee, 
though  such  warrantee  was  ignorant  both  of  the  action  and 
the  trust. 

For  some  reason,  however,  Patterson  did  not  get  possession 
of  the  laud.  Eli  Evans,  against  whom  the  ejectment  had 
been  brought,  died,  leaving  a  son,  Elihu  Evans,  upon  the 
land.  Patterson,  who  had  in  the  meantime  found  a  deed- 
poll  from  Barker,  the  warrantee,  to  Broadhead,  brought, 
A.  D.  1855,  a  suit  against  this  Elihu.  Evans ;  deraigning  the 
title  regularly  from  the  warrantee  to  himself,  and  obtaining 
verdict  and  judgment.  But  still  he  did  not  get  into  actual 
or  permanent  possession..  Elihu.  Evans  yet  maintained  oc- 
cupation. 

*  1  Watts,  78. 
VOL.  IT.  15 
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Patterson,  who  was  a  citizen  of  Ohio,  now  brought  a  third 
ejectment — the  suit  below — in  his  own  name  against  the  said 
Elihu.  This  was  in  the  Circuit  Court  for  the  Western  Dis- 
trict of  Pennsylvania.  He  put  in  evidence  the  records  of 
the  two  judgments  just  mentioned,  proved  his  actual  owner- 
ship at  the  time  when  the  first  suit  (that  in  the  name  of  Wil- 
liam Barker),  was  brought,  showed  the  identity  of  the  land, 
now  demanded  with  that  recovered  in  the  former  suits,  and 
that  Elihu  Evans  was  a  son  of  Eli  Evans,  and  in  possession. 
He  here  rested ;  asserting  that  he  had  shown  two  recoveries 
for  the  same  land ;  and  claiming  the  benefit  of  them  under 
a  statute  of  Pennsylvania,  passed  I3th  April,  1807,  which 
enacts  that "  where  two  verdicts  shall  in  any  suit  in  ejectment 
between  the  same  parties  be  given  in  succession  for  the  plain- 
tiff or  defendant,  and  judgment  be  rendered  thereon,  no  new 
ejectment  shall  be  brought." 

The  defendant  contended  that  the  first  ejectment  having 
been  instituted  in  the  name  of  William  Barker,  the  war- 
rantee, after  he  had  conveyed  all  his  right  and  title  to  the 
land  in  controversy  to  Daniel  Broadhead,  as  appeared  from 
the  evidence,  there  was  no  privity,  and  therefore  the  first 
verdict  and  judgment  should  not  be  counted  against  him, 
and  prayed  the  court  so  to  instruct  the  jury,  which  the  court 
after  argument  of  counsel  declined  to  do,  and  charged  the 
jury  that  if  the  evidence  in  the  case  was  believed  by  them, 
the  plaintiff  had  two  verdicts  and  judgments  for  the  land  in 
controversy,  which  were  conclusive  in  favor  of  his  title,  and 
he  was  entitled  to  recover. 

The  case  was  nowhere  on  error;  the  record  showing  a 
long  and  confused  bill  of  exceptions,  with  recitals  of  all  the 
deeds,  and  minute  descriptions  of  the  land  and  of  the  tracts 
bounding  it. 

Mr.  Wilson,  for  the  plaintiff  in  error : 
This  record  raises  two  points  for  consideration : 
1st.  Whether  the  estoppel,  under  the  Ejectment  Act  of 
Pennsylvania,  arising  from  two  verdicts  and  judgments  be- 
tween the  same  parties,  or  their  privies,  upon  the  same  title. 
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applies  to  Elihu  Evans,  the  defendant  in  the  second  eject- 
ment, who  was  not  a  party  to  the  first  ejectment,  and  who 
was  not  proved  to  be  privy  to  the  same. 

2d.  Whether  there  was,  at  the  time  of  the  first  ejectment, 
in  the  name  df  William  Barker,  in  1831,  any  privity  between 
James  Patterson,  plaintiff  fn  the  second  ejectment,  and  Wil- 
liam Barker,  the  former  plaintiff,  since,  in  the  second  eject- 
ment, it  appeared  that  William  Barker,  the  warrantee  of  the 
land,  had,  by  deed-poll,  in  1792,  convej-ed  all  his  interest  in 
the  warrant  to  Daniel  Broadhead,  under  whom  Patterson, 
plaintiff',  claimed  title  in  the  second  ejectment 

It  is  not  intended,  under  this  second  head,  to  controvert 
the  settled  doctrine  in  Pennsylvania,  that  so  long  as  the 
relation  of  trustee  and  cestui  que  trust  subsists  between  the 
warrantee  and  the  real  owner  of  the  warrant,  an  ejectment 
may  be  maintained  in  the  name  of  the  w^arrantee,  as  nominal 
plaintiff,  for  the  benefit  of  a  real  owner  of  the  warrant;  but 
the  distinction  is  taken  here,  that  any  fiduciary  relation  be- 
tween Barker,  warrantee,  and  Broadhead,  alleged  owner  of 
the  warrant,  had  ceased  as  early  as  1792,  when  the  former 
conveyed  his  title  to  the  latter,  and,  consequently,  no  privity 
between  Patterson,  claiming  under  Broadhead,  could  have 
existed  in  1831.v 

It  will  not  be  denied  that  the  decisions  in  the  Pennsyl- 
vania courts,  on  the  statute,  have  held, 

Ist.  That  the  ejectment  must  have  been  for  the  same  land. 

2d.  That  in  the  trial  the  same  title  should  have  been 
passed  upon. 

8d.  That  the  parties  should  be  the  same,  or  should  stand 
in  privity  with  those  who  were. 

"  It  is  certainly  not  enough  that  the  former  ejectment  was 
upon  the  same  land,  on  the  same  title,  and  under  same  deed, 
under  which  parties  at  present  claim ;  it  is  necessary,  besides, 
that  the  parties  be  the  samey  or  stand  in  privity  with  those  who 
were."* 

Now,  the  first  ejectment,  or  No.  1,  and  judgment  on  ver- 

*  Timbers  v.  Katz,  6  Watta  &  Sergeant,  200;  Treaster  v.  Fleiflher,  7  Id.  187. 
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diet,  is  not  identical  in  name  as  to  either  plaintiff  or  defend- 
ant with  the  second  ejectment,  or  No.  2;  for  in  one,  William 
Barker  is  plaintiff,  and  in  the  other,  James  Patterson. 

The  only  identity  or  assumed  privity,  then,  of  James  Pat- 
terson and  William  Barker  is,  that  in  both  cases  the  warrant 
of  William  Barker,  dated  3d  April,  1792,  was  adduced  in 
evidence,  on  the  part  of  the  plaintiff  below,  by  which,  in  one 
case,  No.  1,  and  through  which,  in  the  other,  No.  2,  recovery 
was  asserted  and  had;  in  the  former,  in  name  of  William 
Barker,  the  warrantee,  as  implying  a  legal  title;  in  the  latter, 
of  Patterson,  plaintiff,  deducing  title  from  Barker  by  regular 
mesne  conveyance.  The  first  suit.  Barker  v.  Ross^  as  it  went 
to  the  Supreme  Court  of  Pennsylvania,  was  decided  upon 
the  presumption  of  the  existence  of  William  Barker,  the  war- 
rantee and  alleged  trustee,  without  the  evidence  being  given, 
as  it  was  below  in  the  present  suit,  that  Barker  had  con- 
veyed all  his  title  and  claim  to  Broadhead  in  1792. 

This  brings  us  to  the  consideration  of  the  second  point. 

The  general  doctrine  in  Pennsylvania  is  peculiar  to  her 
system  of  land  adjudications,  that  ejectment  at  law  may  be 
instituted  on  either  equitable  or  legal  titles.  That  warrants 
and  surveys  are  to  be  deemed  as  against  all  but  the  Common^ 
wealth  J  in  the  same  light  as  legal  estates  in  the  English  com- 
mon law,  and  the  same  consequences  follow  from  any  con- 
veyance, devise,  or  assignment  made  by  the  warrantee  or 
grantee.* 

It  follows,  then,  that  a  conveyance  by  deed-poll  of  a  war- 
rantee carries  with  it  all  legal  or  equitable  rights — they  pass 
to  the  grantee  or  assignee — his  relation  of  legal  owner,  or 
trustee  of  any  beneficial  owner,  cease.  Until  transfer  under 
the  warrant,  he  attaches  to  himself  a  constructive  legal  seizin 
of  the  land,  with  the  same  advantages  as  if  in  the  actual 
possession  at  common  law,  to  be  defeated  by  disseizin  in  fact, 
or  by  some  adverse  claim  or  rightf  Afterwards,  his  grantee 
or  alienee  is  clothed  with  the  attributes  of  an  owner,  and 

*  CaineB  v.  Grant,  5  Binney,  120;  Maclay  r.  Work,  Id.  158* 
f  Strimpfler  v.  Roberts,  18  Pennsylvania  State,  800. 
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takes  the  title,  subject  only  to  the  consequeuces  of  his  pre- 
decessor's acts  during  his  seizin.*  The  assignee  or  alienee 
can  then  only  maintain  suit  in  his  own  name. 

Applying  these  principles,  the  distinctions  obviously  aris- 
ing in  the  case  now  here  on  error,  and  that  of  Barker  v.  Ross 
as  it  went  to  the  Supreme  Court  of  Pennsylvania,  are  appre- 
ciable.    Chief  Justice  Gibson,  delivering  the  opinion,  says  : 

"  The  point  raised  (the  non-existence  of  "William  Barker)  is 
disposed  of  by  the  decision  in  Campbell  v.  Galbraith,  1  Watts,  78, 
that  the  beneficial  owner  may  maintain  ejectment  in  the  name 
of  a  nominal  warrantee,  ignorant  both  of  the  action  and  the 
trust,  no  more  being  required  than  to  disclose  the  name  of  the 
actual  party." 

In  the  trial  below,  in  that  case,  no  mesne  conveyances 
whatever  were  shown  from  Barker  to  Broadhead,  or  to  Pat- 
terson; no  transfer  or  sale  came  in  evidence.  The  simple 
warrant  and  survey  were  introduced,  Patterson  claiming, 
outside  the  record,  as  beneticial  owner,  without  title,  legal 
or  equitable.  The  evidence  now  discloses  the  fact,  that  at 
the  impetration  of  the  writ  in  the  first  suit,  A.D.  1831, 
Barker,  as  a  personal  owner  in/act^  and  not  as  a  nominal  and 
ficiiiixms  trustee,  had  already  by  deed-poll,  the  12th  April, 
1792,  conveyed  the  land  to  Broadhead  in  fee. 
.  On  these  facts,  thus  disclosed,  the  authority  of  Campbell 
V.  Galbraithj  cited  by  Gibson,  C.  J.,  is  not  applicable. 

Mr.  Patterson,  contra,  submitted  the  case. 

Mr.  Justice  GllIER  delivered  the  opinion  of  the  court. 

The  bill  o^  exceptions  (so  called)  in  this  case,  is  a  sort  of 
abstract  or  index  to  the  history  of  a  case  tried  in  the  Western 
District  of  Pennsylvania.  Protesting  against  attempts  at 
mystifying  the  merits  of  a  case  by  such  records,  we  shall 
proceed  to  notice  the  single  error  which  it  is  supposed  that 
the  court  has  committed  in  the  charge  to  the  juiy. 

♦  Blackmore  v,  Gregg,  10  Watts,  225. 
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The  case  cannot  be  made  intelligible  without  a  brief  notice 
of  the  very  peculiar  land  law  of  Pennsylvania.  The  propri- 
etors of  the  province,  in  the  beginning,  allowed  no  one  man 
to  locate  and  survey  more  than  three  hundred  acres.  To  evade 
this  rule  in  after  times,  it  was  the  custom  for  speculators  in 
land  to  make  application  in  the  names  of  third  persons,  and 
having  obtained  a  warrant  to  take  from  them  what  was 
called  a  "  deed-poll,''  or  brief  conveyance  of  their  inchoate 
equitable  claim. 

Pennsylvania,  until  of  late  years,  had  no  courts  of  equity. 
Hence,  in  an  action  of  ejectment,  the  plaintiff  might  recover 
without  showing  a  legal  title.  If  he  had  a  prior  inchoate  or 
equitable  title,  either  as  trustee  or  cestui  que  trust,  he  might 
recover.  The  courts  treated  the  applicant,  or  warrantee,  as 
trustee  for  the  party  who  paid  the  purchase-money,  or  paid 
even  the  surveying  fees;  for  the  purchase-money,  under  the 
location  or  application  system,  was  not  paid  at  the  time,  and 
sometimes  never.  When  the  State  succeeded  to  the  title  of 
the  proprietors,  the  application  system  was  abandoned,  and 
warrants  were  granted  on  payment  of  the  purchase-money 
for  the  number  of  acres  for  which  his  warrant  called.  Hence, 
where  the  claimant  of  the  warrant  was  unable  to  show  his 
deed-poll,  he  might  recover  by  showing  that  he  paid  the  pur- 
chase-money; that  the  warrantee,  whose  name  was  used, 
was  therefore  trustee  for  him.  And  an  ejectment  might 
also  be  maintained  in  the  name  of  the  warrantee,  although 
he  had  no  beneficial  interest  in  the  land,  and  had  no  knowl- 
edge of  the  institution  of  the  suit.  See  Campbell  v.  Gal- 
braith^^  and  also  Ross  v.  Barker,^  which  was  decided  on  the 
title  now  in  question. 

To  come  to  the  history  of  the  present  case.  Daniel  Broad- 
head  was  the  owner  of  the  warrant  in  the  name  of  William 
Barker.  He  had  died  intestate.  The  defendant  in  error 
had  bought  up  the  titles  of  the  different  heirs,  and  found  Eli 
Evans,  the  father  of  the  plaintiff  in  error,  and  others  in  pos- 
session, claiming  title  as  settlers.     But  as  the  deed-poll  from 

*  1  Watts,  78.  t  6  Id.  891. 
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Barker  to  Broadhead  could  not  be  found,  the  defeudant  in 
error  brought  his  first  ejectment  in  the  name  of  the  warrantee, 
and  recovered.  The  objection  was  made  that  Patterson, 
the  defendant  in  error,  could  not  maintain  his  suit  in  such 
form.  But  the  Supreme  Court,  in  the  cases  above  cited, 
determined  that  he  could. 

Afterwards,  finding  the  same  parties  or  their  privies  in 
possession  (A.  D.  1855),  he  brought  another  ejectment  in 
his  own  name,  and  having  found  the  lost  deed-poll  to  Broad- 
head,  he  was  able  to  deraign  his  title  regularly  from  the 
original  warrantee,  and  had  another  verdict  and  judgment  in 
his  favor. 

In  the  case  now  before  us,  Elihu  Evans,  the  plaintiff  in 
error,  had  succeeded  to  the  claim  of  his  father,  Eli  Evans. 
On  the  trial,  the  defendant  in  error  had  again  deraigned  his 
title  from  Barker,  the  warrantee,  and  gave  in  evidence  also 
his  two  former  recoveries.  As  he  had  already  shown  a  title 
regularly  deraigned  from  the  original  warrantee,  and  the 
defendant  Evans  had  shown  no  title  at  all,  the  two  former 
verdicts  were  unnecessary,  but  were  conclusive,  according 
to  the  laws  of  Pennsylvania,  between  the  same  parties  and 
their  privies. 

The  only  objection  made  by  Evans  was,  to  the  conclusive- 
ness of  the  two  verdicts,  because  the  first  suit  was  in  the 
name  of  Barker,  and,  as  now  appeared  by  the  deed  to  Broad- 
head,  that  Barker  had  no  title.  When  the  recovery  was  had 
in  his  nam'e,  it  was  argued  that  such  "  verdict  and  judgment 
should  not  be  counted."  The  record  showed  that  at  the 
time  the  first  ejectment  was  brought,  Patterson  had  bought 
up  the  title  from  Broadhead's  heirs;  that  the  suit  was  car- 
ried on  by  him  in  the  name  of  the  warrantee  for  his  own 
use.  No  objection  was  made  tp  the  admission  of  the  first 
verdict  and  judgment,  because  the  parties  defendant  were 
not  the  same,  or  for  want  of  privity  between  the  defendant 
and  the  parties  defendant  in  the  former  action.  But  it  was 
contended  that  the  first  verdict  and  judgment  "should  not 
be  counted  against  him"  for  want  of  privity  between  the 
plaintiflfe.     There  was  satisfactory  evidence  that  Patterson 
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was  the  real  party  in  interest,  and  conducted  both  suits,  and 
had  recovered,  in  the  first  suit,  in  the  name  of  a  trustee,  and 
in  the  second,  in  his  own  name,  as  ^^ cestui  que  trust"  of  the 
equitable  estate — as  where  one  suit  was  in  a  real  or  fictitious 
lease  from  John  Doe,  and  the  other  in  the  name  of  Richard 
Roe.  The  jury  were  instructed  that  if  they  believed  the 
evidence  that  Patterson  was  the  real  party  in  both  suits,  the 
two  verdicts  an^  judgments  were  conclusive. 

But  the  plaintiff  below  having  deraigned  title  from  the 
warrantee,  and  the  plaintiff  in  error  having  shown  no  title, 
the  question  as  to  the  estoppel  was  of  no  importance,  as  the 
court  were  bound  to  instruct  the  jury,  that  without  its  aid 
their  verdict  should  be  the  same. 

The  plaintiff  in  error,  having  failed  to  show  any  error  in 
the  record,  the 

Judgment  is  affirmed. 


Hughes  v.  United  States 

1.  Tho  equity  of  a  preemption  claimant  of  land  under  the  laws  of  the  United 

States  who  has  complied  with  the  conditions  imposed  hy  those  laws,  ob- 
tained his  certificate  by  the  payment  of  the  purchase-money,  and  retained 
uninterrupted  possession  of  the  property,  cannot  be  defeated  by  one 
whose  entry  was  subsequent,  although  he  has  fortified  his  title  with  a 
patent;  such  person  having  notice  su£Bcient  to  put  him  on  inquiry  as  to 
the  interests,  legal  or  equitable,  of  the  preSmption  claimant. 

2.  A  decree  dismissing  a  bill  for  matters  not  involving  merits  is  no  bar  to  a 

subsequent  suit. 

8.  A  court  of  equity  will  set  aside  a  patent  of  the  United  States  obtained  by 
mistake  or-  inadvertence  of  the  officers  of  the  land  office,  on  a  bill  filed 
for  that  purpose  by  the  government  when  the  patent  primd  fade  passes 
the  title. 

4.  Open,  notorious,  and  exclusive  possession  of  real  property  by  parties  claim- 
ing it  is  sufficient  to  put  other  persons  upon  inquiry  as  to  the  interests, 
legal  or  equitable,  held  by  such  parties ;  and  if  such  other  persons  neglect 
to  make  the  inquiry,  they  are  not  entitled  to  any  greater  consideration 
than  if  they  had  made  it  and  had  ascertained  the  actual  facts  of  the  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana. 
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The  United  States  in  1848  filed  an  information  in  the  na- 
ture of  a  bill  in  equity  in  the  court  just  named,  against 
one  Hughes,  for  the  repeal  and  surrender  of  their  patent  for 
a  tract  of  land  issued  to  him  in  1841;  tendering  back  to  him 
the  purchase-money.     The  case  was  thus: 

By  the  act  of  Congress  of  April  12th,  1814,  every  person 
who  had  inhabited  and  cultivated  a  tract  of  land  lying  in 
that  portion  of  the  State  of  Louisiana  which  had  composed 
the  Territory  of  Orleans,  or  in  the  Territory  of  Missouri,  in 
cases  where  the  land  was  not  rightfully  claimed  by  any  other 
person,  and  who  had  not  removed  from  the  State  or  Terri- 
tory, was  entitled  to  the  right  of  preemption  in  the  purchase 
of  the  land,  under  conditions  and  regulations  prescribed  by 
a  previous  act,  passed  with  reference  to  certain  settlers  in 
Illinois.  The  same  right  was  extended  by  the  act  to  the 
legal  representatives  of  the  original  occupant.  Under  this 
act  one  Goodbee,  in  1822,  applied  to  the  register  and  receiver 
of  the  land  office  of  the  district  to  become  a  purchaser  of  a 
tract  supposed  to  contain  about  one  hundred  and  sixty  acres, 
which  had  been  occupied  and  cultivated  by  one  Beedle,  in 
1813,  under  whose  settlement  he  claimed.  His  right  to  pre- 
empt the  tract  was  recognized  by  the  officers,  and,  the  re- 
quired price  being  paid,  the  usual  certificate  was  issued  to 
him.  The  land  at  this  time  was  designated  as  lot  number 
one,  under  a  special  system  of  surveys  authorized  by  the  act 
of  March  3d,  1811.  It  was  some  years  later  before  the  gen- 
eral system  of  surveys  into  ranges,  townships,  and  sections, 
was  extended  over  the  country ;  and  when  this  took  place, 
the  legal  subdivision  embraced  about  fifteen  acres  in  excess 
over  the  one  hundred  and  sixty.  To  this  excess,  as  part  of 
the  original  lot,  Goodbee's  right  of  preemption  under  the 
regulations  of  the  General  Land  Office  also  attached. 

At  the  time  he  made  his  entry,  Goodbee  was  in  the  open 
and  exclusive  possession  of  the  premises,  and  either  he  or  his 
grantees  subsequently  continued  in  such  possession,  and  cul- 
tivated the  land,  and  erected  valuable  and  permanent  im- 
provements thereon. 

In  1823,  the  President,  by  proclamation,  ordered  the  sale 
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of  the  public  lands  of  the  district.  The  proclamation  was 
general  in  its  terms,  embracing  all  the  lands,  without  except- 
ing such  as  had  been  previously  preempted  or  reserved,  but 
the  parcels  preempted  or  reserved  were  designated  by  proper 
entries  in  the  register  of  the  land  office.  The  tract  occupied 
by  Qoodbee  was  thus  designated,  and  was  not  offisred  at  the 
public  sale  which  took  place. 

In  1836  Hughes  entered  this  tract  at  private  sale,  desig- 
nating it  by  section,  township,  and  range, — the  proper  de- 
scription under  the  completed  public  surveys.  The  officers 
of  the  land  office,  overlooking,  from  the  diffisrence  in  its 
description,  the  fact  that  the  tract  had  been  previously  sold 
to  Goodbee,  gave  him  the  usual  certificate  of  purchase  and 
payment,  upon  which,  in  April,  1841,  a  patent  was  issued  by 
the  United  States. 

To  the  bill  or  information  filed  below,  Hughes  demurred. 
The  court  gave  judgment  sustaining  the  demurrer.  This 
judgment  having  come  on  appeal  here,  at  December  Term, 
1850,*  was  reversed,  the  demurrer  overruled,  and  the  patent 
to  Hughes  decreed  null  and  void,  and  ordered  to  be  surren- 
dered. This  decree  was  afterwards,  by  consent,  set  aside, 
and  the  cause  ijemanded  to  the  Circuit  Court,  with  leave  to 
the  defendant  to  answer^  and  for  further  proceedings  accord- 
ing to  equity.  He  accordingly  did  answer;  the  grounds  of 
defence  now  set  forth  being  that  he  had  obtained,  in  the 
State  courts  of  Louisiana,  two  several  judgments  in  two 
distinct  suits. 

The  first  was,  ejectment  brought  by  him  against  one 
Sewall,  tenant  in  possession  and  claimant  of  the  title  under 
Goodbee,  which  suit  had  gone  in  his  favor. 

The  second  one  was  brought  against  him  by  this  same 
Sewall  and  one  Hudson  (both  claimants  under  Goodbee), 
who  sought  to  set  aside  the  patent  to  Hughes,  on  the  same 
allegations  of  fraud,  as  it  was  alleged,  and  the  same  exhibi- 
tion of  documents,  that  at  their  instance  were  now  set  forth 
by  the  United  States,  in  the  bill  or  information  fij^d  in  the 
Circuit  Court  of  the  United  States. 

*  11  Howard,  662. 
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This  second  suit  was  dismissed  for  want  of  jurisdiction 
and  absence  of  proper  parties — so  far  as  the  petition  related 
to  the  relief  sought  by  the  bill  in  the  present  suit — and  it 
was  dismissed  generally,  because  it  was  defective,  uncertain, 
and  insufficient  in  the  statement  of  the  cause  of  action. 

In  the  suit  of  Hughes  v.  Seioally  judgment  was  given  in  favor 
of  Hughes,  on  the  ground  that  the  court  could  not,  in  that 
action,  look  behind  the  patent  to  inquire  into  the  equities  of 
the  parties.  The  Supreme  Court  of  Louisiana  affirmed  this 
judgment  on  appeal,  but  granted  a  stay  of  execution  until 
the  validity  of  the  patent  could  be  judicially  ascertained. 

The  Circuit  Court  of  the  United  States  below  was  of 
opinion  that  no  sufficient  defence  was  shown  by  the  judg- 
ments set  up,  as  above  stated,  and  that  the  United  States 
were  entitled  to  the  relief  prayed  for,  and  it  decreed  accord- 
ingly- 

The  case  came  here  by  appeal,  and  was  submitted  by  Mr. 
Stanberyy  A.G.j  and  Mr.  Ashion,  Assistant  A.  G.yfor  the  United 
SiateSy  and  by  Mr.  Carey,  contra. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  vacate  the  patent  to  Hughes,  and 
compel  its  surrender  for  cancellation.  It  proceeds  upon  the 
ground  that  the  patent  was  issued  in  violation  of  the  rights 
of  Goodbee,  or  parties  deriving  title  under  him,  and  that 
its  existence  impairs  the  ability  of  the  government  to  fulfil 
its  engagements  to  him. 

By  the  act  of  April,  1814,  the  United  States  had  extended 
to  Goodbee  the  privilege  of  purchasing  the  land,  and  had 
prescribed  the  mode  of  proceeding  to  make  the  purchase, 
and  fixed  the  price  to  be  paid.  When  this  mode  was  pur- 
sued, and  the  price  was  paid,  a  contract  was  completed  be- 
tween him  and  the  government,  which  the  latter  was  bound 
to  e;cecute  by  a  transfer  of  the  title.  The  patent  to  Hughes, 
subsequently  issued,  stood  in  the  way  of  an  efficient  and  just 
execution  of  this  contract.  Its  operation  was  either  to  divest 
the  United  States  of  the  legal  title,  or,  by  clouding  the  title, 


286  Hughes  v.  United  States.  [Sup.  Ct 

Opinion  of  the  court. 

to  Impair  the  security  which  would  otherwise  flow  from  their 
conveyance.  When  this  case  was  here  on  demurrer,*  the 
patent  was  considered  by  the  court  to  be  a  valid  instrument 
conveying  the  fee  of  the  United  States,  and,  until  annulled, 
as  rendering  them  incapable  of  complying  with  their  engage- 
ment to  Goodbee  or  his  alienees.  Whether  regarded  in  that 
aspect,  or  as  a  void  instrument,  issued  without  authority,  it 
jyrima  fade  passed  the  title,  and,  therefore,  it  was  the  plain 
duty  of  the  United  States  to  seek  to  vacate  and  annul  the 
instrument,  to  the  end  that  their  previous  engagement  might 
be  fulfilled  by  the  transfer  of  a  clear  title,  the  only  one  in- 
tended for  the  purchaser  by  the  act  of  Congress. 

The  power  of  a  court  of  equity,  by  its  decree  to  vacate  and 
annul  the  patent,  under  the  circumstances  of  this  case,  is 
undoubted.  Relief,  when  deeds  or  other  instruments  are 
executed  by  mistake  or  inadvertence  of  agents,  as  well  as 
upon  false  suggestions,  is  a  common  head  of  equity  juris- 
diction. 

The  patentee  cannot  complain  of  the  proceeding,  for  the 
open,  notorious,  and  exclusive  possession  of  the  premises,  by 
the  parties  claiming  under  Goodbee,  when  the  patentee 
made  his  entry  and  received  the  patent,  was  sufficient  to  put 
him  upon  inquiry  as  to  the  interests,  legal  or  equitable,  held 
by  them ;  and  if  he  neglected  to  make  the  inquiry,  he  is  not 
entitled  to  any  greater  consideration  than  if  he  had  made  it 
and  ascertained  the  actual  facts  of  the  case. 

The  judgments  recovered  by  Hughes  in  the  State  court 
of  Louisiana — one  in  an  action  brought  by  him  against 
Sewall,  and  one  in  an  action  brought  against  him  by  Sewall 
and  Hudson — constituted  no  bar  to  this  suit.  The  first  oase 
was  ejectment  against  Sewall,  who  was  at  the  time  in  the 
occupation  of  the  land,  and  judgment  passed  in  Hughes's 
favor,  on  the  ground  that  the  court  could  not,  in  that  form 
of  action,  go  behind  the  patent  and  inquire  into  the  equities 
of  the  parties.  On  appeal,  the  judgment  was  affirmed  by 
the  Supreme  Court  of  the  State,  but  was  accompanied  with 

*  11  Howardi  668.    See,  also,  Jackson  v.  Lawton,  10  Johnson,  23. 
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a  stay  of  execution  until  the  validity  of  the  patent  should 
be  judicially  ascertained. 

The  second  case  was  a  petitory  action,  brought  by  Bewail 
and  Hudson,  claimants  under  Goodbee,  having  for  its  object 
the  vacation  of  the  patent,  the  annulment  of  the  above  judg- 
ment against  Sewall,  then  pending  on  appeal  in  the  Supreme 
Court  of  the  State,  the  recovery  of  damages,  and  the  ob- 
taining of  an  injunction.  No  judgment  was  passed  upon 
the  merits  of  any  matter  alleged.  The  petition  was  dis- 
missed for  want  of  jurisdiction  and  the  absence  of  proper 
parties,  so  far  as  it  related  to  the  special  relief  sought  by  this 
suit — ^the  vacation  and  surrender  of  the  patent — and  it  was 
dismissed  generally  on  the  ground  that  it  was  ^^  defective, 
uncertain,  and  insufficient  in  the  statement  of  the  cause  of 
action.'^ 

It  requires  no  argument  to  show  that  judgments  like  these 
are  no  bar  to  the  present  suit.  In  order  that  a  judgment 
may  constitute  a  bar  to  another  suit,  it  must  be  rendered  in 
a  proceeding  between  the  same  parties  or  their  privies,  and 
the  point  of  controversy  must  be  the  same  in  both  cases,  and 
must  be  determined  on  its  merits.  If  the  first  suit  was  dis- 
missed for  defect  of  pleadings,  or  parties,  or  a  misconception 
of  the  form  of  proceeding,  or  the  want  of  jurisdiction,  or 
was  disposed  of  on  any  ground  which  did  not  go  to  the  merits 
of  the  action,  the  judgment  rendered  will  prove  no  bar  to 
another  suit* 

Judgment  affirmed. 

[See,  as  to  the  second  point  of  the  syllahus,  United  Slaiea  v.  Stone j  2  Wal- 
lace, 625.— Bep.] 
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1.  A  writ  of  fieri  facias  f  tested  and  issued  after  the  death  of  the  party  against 
whom  the  Judgment  is  recovered,  is  void,  and  confers  no  power  on  the 
ministerial  officer  to  execute  it. 

*  Walden  v.  Bodley,  14  Peters,  166 ;  1  Greenleaf 's  Ey.,  {{  629  and  680, 
and  authorities  there  cited. 
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2.  The  rule  applies  where  the  proceedings  are  commenced  by  seizing  prop- 
erty under  a  writ  of  attachment,  under  the  laws  of  Florida,  as  at  the 
common  law. 

Error  to  the  District  Court  of  the  Northern  District  of 
Florida.     The  case  was  thus : 

On  a  proceeding  on  foreign  attachment,  judgment  had 
been  obtained  in  Florida,  November  12th,  1826,  against  St. 
Maxent,  a  non-resident,  but  who  owned  certain  lands  in 
Escambia  County  there.  St.  Maxent  died  on  the  25th  day 
of  November,  1825.  On  the  26th  day  of  November  a  fieri 
facias  was  issued.  The  sheriff  returned  it  December  1st, 
1825,  "levied  on  the  land"  in  question.  Then  followed  a 
venditioni  exponaSy  but  all  proceedings  were  stayed  by  injunc- 
tion. Then,  on  the  21st  of  December,  1826,  a  writ  of  fieri 
facia3  against  the  said  St.  Maxent  was  issued,  directed  to 
the  marshal  of  the  district,  and  under  this  the  land  was  sold 
and  conveyed  to  J.  K.  Mitchell,  or  to  persons  from  whom 
he  derived  title.  The  heir  of  St.  Maxent  having  brought 
ejectment  against  Mitchell,  the  court,  on  the  above  state  of 
facts,  gave  judgment  for  the  heir. 

In  this  court  several  questions  were  raised,  among  them, 
whether  the  sale  to  Mitchell,  under  the  circumstances  above 
stated,  was  valid. 

Mr.  Reverdy  Johnson^fGr  MitcheU,  plaintiff  in  error  : 

At  common  law,  if  the  execution  be  tested  in  the  lifetime, 
it  may  be  taken  out  and  executed  after  death,  for  the  exe- 
cution related  to  the  judgment,  and  might  be  tested  imme- 
diately after  it  was  rendered. 

The  doctrine  of  relation  is  carried  still  further ;  for  if  de- 
fendant die  in  vacation,  judgment  might  still  be  entered 
after  his  death,  and  execution  issued  as  of  the  preceding 
term. 

This  rule  was  limited  by  the  statute  of  29  Car.  11,  to  the 
parties  themselves,  and  bond  fide  purchasers  were  protected 
from  its  operation. 

In  the  eye  of  the  law,  therefore,  it  is  the  judgment  which 
conclusively  settles  the  rights  of  the  parties  on  tlie  day  of  its 
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rendition,  and  a  fiction  is  resorted  to,  to  prevent  a  subse- 
quent disability  from  interfering  with  its  enforcement. 

To  the  like  effect  is  the  act  of  27th  June,  1823,  of  the 
Legislative  Council,  Territory  of  Florida:*  "  The  service  of 
attachment  on  lands,  &c.,  shall  bind  the  property  attached, 
and  a  judgment  obtained  therein  shall  have  relation  to  the 
time  of  the  service  of  attachment,  and  the  plaintiff  shall  have 
priority  of  payment  out  of  the  property  attached,  except  as 
to  valid  subsisting  liens,"  &c. 

In  this  case  the  plaintiff  in  attachment  had  a  right  to  an 
execution,  tested  the  day  after  the  judgment,  and  it  is  clear 
that  if  it  had  been  so  tested,  the  death  could  not  have 
vitiated  it. 

The  parties,  therefore,  have  nothing  to  complain  of,  and 
if  this  irregularity  could  be  taken  advantage  of  at  all,  as 
against  a  bond  fide  purchaser  at  a  judicial  sale,  it  must  be 
by  a  direct  proceeding,  and  not  collaterally. 

Voorhees  v.  Jac/<:5on,t  is  in  many  respects  parallel  to  this. 
The  plaintiff  in  ejectment  relied  upon  his  purchase  under  an 
attachment  suit,  which  was  resisted  on  the  ground  that  none 
of  the  prerequisites  required  by  statute  to  vest  the  jurisdic- 
tion had  been  complied  with,  and  defendant  had  never  ap- 
peared. The  court  held,  that  while  the  judgment  remained 
in  force  it  was  itself  evidence  of  the  right  to  the  thing  ad- 
judged, and  that  errors,  however  apparent,  can  only  be  ex- 
amined by  the  appellate  power.  That  it  would  be  a  well- 
merited  reproach  to  jurisprudence  if  an  innocent  purchaser, 
who  had  paid  his  money  on  the  faith  of  an  order  of  the 
court,  should  not  have  the  same  protection  under  an  errone- 
ous proceeding  as  the  party  who  derived  the  benefit  accru- 
ing from  it.  The  purchaser  under  judicial  proceedings  pays 
the  plaintiff  his  demand  on  the  property  sold;  to  the  extent 
of  this,  he  discharges  the  defendant  from  his  adjudged  obli- 
gation. 

*  2  6  Pamphlet  Acts,  89.  Mr.  McPherson,  of  opposite  counsel,  remarked 
that  this  provision  had  been  repealed  ]  referring  to  acts  of  the  Territory  of 
Florida,  1824,  p.  196. 

t  10  Peters,  449. 
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The  land  lying  in  Florida  was  under  its  sovereignty  and 
jurisdiction,  without  regard  to  the  citizenship  of  the  owner, 
and  the  jurisdiction  of  its  courts  was  ample. 

The  proceeding  was  by  attachment,  and  by  its  levy  the 
plaintiff  acquired  a  right  in  the  specific  property  consum- 
mated by  the  judgment  It  thus  became  sequestered  in 
the  hands  of  the  law,  and  was  held  for  his  benefit  as  fully 
as  if  it  had  been  levied  on  by  a  Ji.  fa.  The  levy  of  a  writ, 
or  a  levy  of  a/,  /a.,  stand  under  the  same  sanctions.  Both 
are  solemn  judicial  orders,  executed  by  the  officer  of  the 
law,  under  his  official  responsibilities ;  and  if  this  be  true, 
the  case  of  Doe  v.  Taylor*  is  conclusive  of  the  question.  On 
the  objection  to  the  title  in  ejectment,  that  the  venditioni  ex- 
ponas under  which  the  land  was  sold  was  tested  subsequent 
to  the  death,  the  court  held,  that  as  the  judgment  operated 
as  a  lien  on  the  land,  and  a  prior  execution  attached  "  spe- 
cifically upon  the  subject  of  its  operation,"  that  "the  rights 
of  the  parties  to  the  subject-matter  were  determined,  and 
all  controversy  closed.  The  law  had  taken  the  subject  en- 
tirely to  itself,  to  be  applied  by  its  own  authority  and  its 
own  rules." 

Here  the  party  has  his  levy  and  a  judgment,  which  th% 
court  in  this  case  regarded  as  conclusive,  and  closing  all 
controversy.  He  may  have  issued  a  mere  "  venditioni;"  all 
he  wanted  was  an  order  of  sale.  That  he  sued  out  a  Ji.  /a., 
instead  of  this,  cannot  vary  the  rights  of  the  parties,  which 
were  fixed  by  the  levy  and  judgmentf 

An  attachment  is  a  proceeding  in  rem.  Notice  is  served 
upon  the  thing  itself.  This  is  necessarily  constructive  no- 
tice to  all  who  have  any  interest,  or  can  assert  any  title. 
Every  such  person  is  considered  as  a  party  to  the  proceed- 
ing, and  the  suit  does  not  abate  by  death.  As  soon  as  such 
process  is  commenced,  and  the  arrest  of  the  property  is 
made,  it  is  in  the  custody  of  the  law.  For  it  is  a  general 
rule  in  proceeding  in  rem,  that  the  custody  of  the  thing  in 

*  18  Howard,  298. 

f  Randolph  v,  Carleton,  8  Alabama,  616 ;  Qarey  v,  Hines,  Id.  8JT9. 
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controversy  belongs  to  the  court  in  which  the  suit  is  pend- 
ing.* 

The  judgment  of  a  competent  court,  proceeding  in  rem^ 
is  conclusive  with  respect  to  the  thing  itself,  and  operates  as 
an  absolute  change  of  property ;  and  no  court  of  co-ordinate 
jurisdiction  can  examine  into  it.  If  an  erroneous  judgment 
binds  the  property  on  which  it  acts,  it  will  not  bind  the  less 
because  its  error  is  apparent.  Of  this  error  advantage  can 
only  be  taken  in  a  court  capable  of  correcting  itf 

In  Thompson  v.  Tolmk^X  ^^^  language  of  the  court  was, 
"When  there  is  a  fair  sale,  and  the  decree  executed  by  a 
conveyance,  the  purchaser  will  not  be  bound  to  look  beyond 
the  decree,  if  the  facts  necessary  to  give  jurisdiction  appear 
npon  the  record." 

Upon  these  settled  principles,  this  court  held,  in  the  case 
of  Whiting  v.  Bank  of  the  United  States,^  that  the  death  of  the 
mortgagor,  after  the  decree  of  foreclosure  and  sale,  but  be- 
fore the  sale  was  made,  constituted  no  ground  for  a  bill  of 
review. 

The  case  now  before  the  court  appeals  more  strongly  to 
its  sense  of  justice.  TTiere,  the  application  was  to  a  court 
of  equity,  which,  in  affording  relief,  always  compels  the 
party  to  do  equity.  HerCy  there  is  an  action  at  common 
law,  where,  if  the  party  succeed,  he  recovers  the  land  while 
retaining  the  purchase-money  for  which  it  was  sold. 

Messrs.  Carlisle  and  McPherson,  contra : 

"  That  no  individual  or  public  officer  can  sell  and  convey 
a  good  title  to  the  land  of  another,  unless  authorized  to  do 
so  by  express  law,  is  one  of  those  self-evident  propositions," 
said  Marshall,  C.  J.,  in  Thatcher  v.  Powell^W  "to  which  the 
mind  assents  without  hesitation,  and  that  the  person  invested 
with  such  a  power  must  pursue  with  precision  the  course 
prescribed  by  law  or  his  act  is  invalid,  is  a  principle  which 
has  been  repeatedly  recognized  in  this  court"     St.  Maxent, 

♦  Burke  v.  Trewit,  1  Mason,  100. 

t  Williams  v.  Amroyd,  7  Cranch,  423;  Elliot  v,  Pearsal,  1  Peters,  840. 
J  2  Peters,  169.  {  13  Id.  18.  ||  6  Wheaton,  125. 

VOL.  IT.  16 
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the  defendant  in  the  attachment,  having  died  on  the  26th  of 
November,  the  writ  of  fieri  facias^  issued  and  tested  on  the 
2l6t  of  December  following,  without  any  scire  facias  against 
his  heirs  or  icrre  tenants^  was  necessarily  void.*  This  being 
a  principle  of  the  common  law,  was  introduced  into  Florida 
by  the  act  of  the  Legislative  Council,  passed  June  29, 1823^, 
§l.t 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 

The  solution  of  one  question  presented  by  the  record  is 
decisive  of  this  case.  Does  the  writ  of  fieri  facias^  tested 
and  issued  after  the  death  of  the  party  against  whom  the 
judgment  is  rendered,  confer  power  on  the  ministerial  offi- 
cer to  execute  it?  That  St.  Maxent  was  the  owner  of  the 
lands  in  controversy  at  the  time  of  his  death,  and  the  plain- 
tiffs below  are  his  heirs-at-law,  is  admitted;  but  it  is  claimed 
that  the  title  was  divested  by  certain  proceedings  in  attach- 
ment against  him  in  the  courts  of  Florida,  which  ripened 
into  a  judgment  while  he  was  alive.  It  is  a  well-settled 
principle  of  law,  which  has  often  received  the  sanction  of 
this  court,  that  the  decree  or  judgment  of  a  court,  having 
jurisdiction,  is  binding  until  reversed,  and  cannot  be  collat- 
erally attacked.  But  the  defect  in  this  case  occurs  after  the 
judgment,  and  is  fatal  to  Mitchell's  title,  for  purchasers  at  a 
judicial  sale  are  not  protected,  if  the  execution  on  which 
the  sale  was  made  was  void.  Void  process  confers  no  right 
on  the  officer  to  sell,  and  all  acts  done  under  it  are  absolute 
nullities. 

The  writ  of  fieri  facias  on  which  Mitchell  rests  his  title, 
was  tested  after  the  death  of  St.  Maxent;  and,  according  to 
a  familiar  rule  of  the  common  law,  it  was  therefore  void. 
The  death  of  a  defendant,  before  the  test  of  an  execution, 
compels  the  plaintiff  to  sue  out  a  writ  of  sdre  facias^  "for 
the  alteration  of  the  person  altereth  the  process. "J  The 
heirs,  devisees,  and  terre-tenants  of  the  deceased  must  have 

*  Erwin's  Lessee  v,  Dundas,  4  Howard,  58;   Woodcock  v.  Bennett,  1 
Cowan,  738. 
t  Acts,  &c.,  p.  180.  X  Bacon's  Abridgment,  Title  "5Wr«  Fadaa,'* 
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notice  before  an  execution  can  regularly  issue,  for  they  are 
the  parties  in  interest,  and  should  have  an  opportunity  to 
interpose  a  defence,  if  any  they  have,  to  the  enforcement  of 
the  judgment.  Erwin^a  Lessee  v.  Dundas*  is  an  authority  in 
point,  and  it  is  unnecessary  to  refer  to  any  other: 

But  it  is  contended  that  the  doctrines  of  that  case  have 
been  overturned  by  the  decision  of  Taylor  v.  Doey  reported 
in  13th  Howard.  This  is  an  erroneous  view  of  that  decision. 
The  court  held,  in  that  case,  that  it  is  not  necessary  to  revive 
a  judgment  by  scire  faciaSy  where  an  execution  regularly 
issued  during  the  life  of  the  defendant  had  been  levied  on 
land,  but  that  the  officer  who  had  made  the  levy  could  pro- 
ceed to  sell,  under  a  venditioni  exponas.  That  imrit  was  re- 
garded as  a  completion  of  the  previous  execution,  by  which 
the  property  had  been  appropriated,  and  not  as  an  original 
or  independent  proceeding. 

It  was  in  the  power  of  the  legislature  of  Florida  to  have 
changed  the  rule  on  the  subject  of  the  test  of  process;  but, 
having  failed  to  do  it,  and  having  adopted  the  common  law 
of  England,  the  question  in  issue  must  be  decided  by  the 
rules  of  the  common  law.f 

But  it  is  insisted  that  the  rules  of  the  common  law  only 
iattach  to.  si^its  prosecuted  in  the  ordinary  way,  and  do  not 
apply  where  the  proceedings  are  commenced  by  seizing 
property  under  a  writ  of  attachment.  This  is  a  novel  view, 
for  the  law  of  attachment,  being  in  derogation  of  the  com- 
mon law,  courts  are  not  inclined  to  extend  its  provisions 
beyond  the  requirements  of  the  statute  authorizing  it.  In 
Florida  the  service  of  the  writ  of  attachment  binds  the 
property,  and  retains  it  in  custody  of  the  law,  for  the  benefit 
of  the  attaching  creditor,  if  he  obtains  a  judgment  and  exe- 
cution, and  the  property  is  to  be  disposed  of  as  in  other 
cases  of  property  levied  upon  and  taken  in  execution.^ 

As  an  execution  is  required,  and  the  law  is  silent  about 
the  manner  of  its  issue,  it  follows  that  it  is  to  be  tested  and 

♦  4  Howard,  58.  f  l-a^"  o^  Florida,  1822  to  1826,  p.  186. 

X  Id.  1823,  p.  40. 
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issued  as  writs  of  fieri  facias  are  on  judgments  obtained 
through  the  usual  methods  of  the  common  law. 
The  judgment  of  the  court  below  is 

Affirmed  with  costs. 


People  v.  The  Commissioners. 

1.  Shares  in  banks,  whether  State  banks  or  those  organized  under  the  act 

of  June  3d,  1864,  "to  provide  a  national  currency,"  &c.,  are  liable  to 
taxation  by  the  State  under  certain  limitations  (set  forth  in  section 
forty-first  of  the  act),  without  regard  to  the  fact  that  the  capital  of  such 
f  banks  is  invested  in  bonds  of  the  United  States,  declared,  by  statutes 
creating  them,  to  be  exempted  from  taxation  by  or  under  State  author- 
ity.   Van  Allen  v.  The  Asseaaors,*  affirmed. 

2.  If  the  rate  of  taxation  by  the  State  on  such  shares  is  the  same  as,  or  not 

greater,  than  upon  the  moneyed  capital  of  the  individual  citizen  which 
is  subject  or  liable  to  taxation;  thai  is  to  say,  if  no  greater  proportion 
or  percentage  of  tax  on  the  valuation  of  the  shares  is  levied  than  upon 
other  moneyed  taxable  capital  in  the  hands  of  its  citizens,  the  shares 
are  taxed  in  conformity  with  that  proviso  of  the  forty-first  section, 
which  says  that  they  may  be  assessed,  '*but  not  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  such  State." 

« 

These  were  two  cases  which  arose  upon  a  certiorari^  pros- 
ecuted, the  one  by  Denning  Duer,  as  relator,  the  other  by 
Ralph  Mead,  in  the  same  way,  out  of  the  Supreme  Court  of 
the  State  of  New  York,  and  directed  to  the  Commissioners 
of  Taxes  and  Assessments  for  the  City  and  County  of  New 
York,  the  defendants  in  Brror.  The  relator  in  the  first 
case  was  a  holder  of  certain  shares  of  stock  in  the  National 
Bank  of  Commerce  in  New  York,  a  banking  association 
organized  under  the  National  Bank  Law.  The  relator  in 
the  second  case  held  certain  shares  in  the  Corn  Exchange 
Bank,  in  the  city  of  New  York,  incorporated  under  the  laws 
of  the  State.  These  shares,  in  both  banks,  had  been  assessed 
in  the  year  1866,  for  the  purposes  of  taxation  under  the 

*  8  Wallace,  673. 
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State  laws,  by  the  commissioners,  as  personal  property  of 
the  relator,  in  the  place  in  which  the  banks  were  located. 

In  justification  of  their  proceedings  the  commissioners 
relied  upon : 

First.  The  enactments,  in  the  form  of  provisos,  in  the 
forty-first  section  of  the  National  Bank  Law,  passed  June 
3d,  1864,*  in  these  words : 

"  Provided,  That  nothing  in  this  act  shall  be  construed  to  pre- 
vent all  the  shares  in  any  of  the  said  associations,  held  by  any 
person  or  body  corporate,  from  being  included  in  the  valuation 
of  the  personal  property  of  such  person  or  corporation  in  the 
assessment  of  taxes  imposed,  by  or  under  State  authority,  at 
the  place  where  such  bank  is  located,  and  not  elsewhere;  but  not 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State, 

"  Provided  further,  That  the  tax  so  imposed  under  the  laws 
of  any  State  upon  the  shares  of  any  of  the  associations  author- 
ized by  this  act,  shall  not  exceed  the  rate  imposed  upon  the 
shares  in  any  of  the  banks  organized  under  authority  of  the 
State  where  such  association  is  located." 

Secondly.  An  act  of  the  State  of  New  York,  passed  April 
23d,  1866,t  in  these  words : 

''  Section  1.  !No  tax  shall  hereafter  be  assessed  upon  the  cap- 
ital of  any  bank  or  banking  association  organized  under  the 
authority  of  this  State  or  of  the  United  States ;  but  the  stock- 
holders in  such  banks  and  banking  associations  shall  he  assessed 
and  taxed  on  the  value  of  their  shares  of  stock  therein ;  said 
shares  shall  be  included  in  the  valuation  of  the  personal  prop- 
erty of  such  stockholder  in  the  assessment  of  taxes  at  the  place, 
town,  or  ward  where  such  bank  or  banking  association  is  located, 
and  not  elsewhere,  whether  the  said  stockholder  reside  in  said 
place,  town,  or  ward,  or  not ;  hut  not  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individuals  in  this 
State.'' 

The  case  was  heard  by  the  Supreme  Court  of  New  York, 

*  13  Stat,  at  Largo,  99. 

t  Laws  of  New  York,  for  1866,  vol.  2,  p.  1647. 
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on  the  return  of  the  commissioners,  as  upon  a  demurrer 
thereto.  The  return  stated  that  the  commissioners  did  assess 
the  relator  upon  the  value  of  said  shares,  and  included  the 
same  in  the  valuation  of  his  personal  estate. 

That  they  made  no  allowance  or  deduction  on  account  of 
investments  by  the  bank  in  any  securities  of  the  United 
States. 

That  such  a  deduction  or  allowance  was  made  in  assessments 
upon  insurance  companies  and  individuals. 

The  Supreme  Court  gave  judgment  for  the  commissioners, 
which  judgment  the  Court  of  Appeals  affirmed. 

The  cases  were  now  here  for  review,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act;  two  questions,  among 
others  brought  up  but  not  considered  by  this  court,  being : 

1.  Whether  the  New  York  statute,  of  23d  April,  1866, 
was  valid  so  far  as  it  attempts  to  authorize  the  taxation  of 
bank  shares  where  the  capital  of  such  bank  is  invested  in 
United  States  securities,  exempt  from  taxation  under  the 
acts  of  Congress?  a  question  argued  separately  in  respect  to 
State  banks,  and  to  those  organized  under  national  laws. 

2.  Whether  the  taxation  of  the  shares  of  the  several  re- 
lators was  not  invalid,  for  the  reason  that  an  illegal  discrim- 
ination was  made  in  favor  of  other  State  corporations  and 
individuals,  citizens  of  said  State  ? 

Besides  the  two  cases  reported  by  name  here,  there  were 
eight  or  ten  cases  in  substance  very  similar  to  them,  the 
cases  being  represented  by  diffisrent  counsel. 

The  various  relators,  plaintiffs  in  error,  were  represented 
by  Messrs.  W.  M.  EvartSy  B.  D.  Sillimanj  J.  E.  Burrilly  and 
E.  S.  Van  Wmkle. 

On  the  other  side  were,  Messrs.  C.  0'  Connor j  A.  J.  Parker, 
It.  O^Gormany  and  W.  Hutchins. 

For  the  relators,  plaintiff's  in  error: 

I.  The  case  of  Van  Allen  v.  The  Assessors*  adjudged,  in 
fact,  no  more  than  that,  under  the  legislation  of  New  York, 

*  8  WaUace,  578. 
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as  then  existing,  a  tax  could  not  be  laid  on  shares  in  the 
national  banks.  That  was  the  point  of  the  case.  Whether 
such  an  act  as  that  passed  23d  April,  1866,  would  be  valid 
so  far  as  it  taxed  bank  shares,  where  the  capital  of  the  banks 
was  invested  in  Federal  securities,  was  not  a  question  neces- 
sarily in  the  case. 

[The  counsel  then  proceeded  to  discuss  at  large  the  first 
question  as  related  to  national  banks,  upon  the  assumption 
that  this  question  was  still  open  in  this  court  for  discussion.] 

n.  There  is  no  act  of  Congress  authorizing  the  taxation 
of  shares  of  State  banks  whose  capital  is  invested  in  United 
States  securities,  and  the  State,  in  asserting  its  right  to  tax 
such  shares,  cannot  invoke  any  power  or  authority  from 
Congress,  but  must  maintain  such  right  as  one  of  State 
sovereignty.  It  is  evident  from  the  opinions  in  Van  Allen  y. 
The  AssessorSy  that  the  court,  in  sustaining  the  assessment 
and  the  State  law  under  which  it  was  made,  place  its  judg- 
ment upon  the  proviso  in  the  forty-first  section  of  the  act 
of  Congress. 

A  question  is  now  presented,  whether,  in  the  absence  of 
any  act  of  Congress  authorizing  the  taxation  of  the  shares 
of  State  banks,  whose  capital  is  invested  in  government  se- 
curities, such  taxation  by  the  State  can  be  supported. 

On  this  point  we  submit : 

1.  The  United  States  securities,  in  which  the  capital  of 
the  Corn  Exchange  Bank,  which  is  a  State  bank,  is  invested, 
are  included  within  the  provision  of  the  act  of  Congress,  that 
such  securities,  "  whether  held  by  individuals,  corporations, 
or  associations,  shall  be  exempt  from  taxation  by  or  under 
State  authority."* 

2.  It  is  settled,  in  adjudications  of  the  Supreme  Court  of 
the  United  States,  that  the  capital  of  such  bank  cannot  be 
taxed  upon  any  measure  or  computation  of  it  which  includes 
the  investment  in  these  United  States  securities,  thus  exempt 
by  law  from  State  taxation,  f 

*  13  Stat,  at  Large,  846. 

t  Bank  of  Commerce  v.  Commissioners,  2  Black,  620 ;  Bank  Tax  Case, 
2  Wallace,  200. 
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8.  It  is  also  adjudicated  by  the  Supreme  Court  of  the 
United  States,  upon  a  unanimous  judgment  of  that  courts 
that  a  tax,  incompetent  to  State  authority  when  assessed  to 
the  corporation  or  association  as  owner,  and  upon  its  capital 
in  bulk,  is  equally  incompetent  to  State  authority  when  as- 
sessed to  the  shareholder  as  owner,  and  upon  his  shares.* 

4.  The  tax  complained  of  by  the  relators,  depending  for 
its  validity,  as  it  does,  upon  the  mere  vigor  of  the  legislation 
of  the  State  of  New  York,  and  being  without  aid  from  any 
legislation  or  permission  of  Congress,  is  necessarily  invalid 
as  respects  the  investment  of  the  bank,  in  United  States 
securities,  exempt  from  taxation. 

in.  In  making  the  assessment,  the  commissioners  dis- 
criminated against  the  shareholders  of  national  banks,  and 
in  favor  of  insurance  companies  and  individuals,  by  refusing 
to  make  to  the  former  the  same  allowance  which  is  made  to 
the  latter  on  account  of  investments  in  United  States  securi- 
ties, and  have  thus  assessed  "  such  shareholders  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens,"  in  violation  of  the  act  of  Con- 
gress above  referred  to. 

The  only  permissive  legislation  of  Congress  touching  the 
subject  of  State  taxation  of  the  shares  of  national  banks  is 
found  in  the  forty-first  section  of  the  National  Currency  Act 
of  June  8d,  1864. 

And  the  only  permissive  State  legislation  touching  the 
taxation  of  shares  of  State  banks  is  the  act  of  April  23d, 
1866,  and  by  each  of  said  acts  it  is  provided  that  such  taxa- 
tion shall  not  be  "  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  State." 

The  two  provisos  of  the  forty-first  section  of  the  act  of  June 
3d,  1864,  respectively  refer  to  difterent  subjects. 

The  first  relates  to  the  valuation  at  which  the  shares  shall 
be  assessed ;  and  provides  that  it  shall  not  exceed  the  rate 
of  valuation  at  which  other  moneyed  capital  in  the  hands  of 
individuals  shall  be  assessed. 

*  Van  AUen  v.  The  Assessors,  8  Wallace,  578. 
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The  second  refers  to  the  rate  at  which  (axes  shall  be  im- 
posed on  such  valuation,  after  such  assessment  has  been 
made,  and  provides  that  such  taxes  shall  not  exceed  in  rate, 
or  percentage,  that  imposed  on  shares  in  State  banks. 

The  question  in  this  case  is  not  as  to  any  rate,  or  per- 
centage, at  which  taxes  have  been  imposed,  but  as  to  the 
rate  or  value  at  which  the  shares  have  been  assessed. 

The  assessment  of  the  shares  held  by  the  relator  in  the 
Bank  of  Commerce  was  invalid,  because  they  were  assessed 
at  a  greater  rate  than  was  assessed  on  the  shares  in  insur- 
ance companies,  and  at  a  greater  rate  than  was  assessed  on 
the  capital  of  insurance  companies ;  and  hence  were  assessed 
at  a  greater  rate  than  "  other  moneyed  capital,  in  the  hands 
of  individual  citizens"  of  New  York. 

Insurance  companies  incorporated  under  the  laws  of  New  . 
York  are  moneyed  corporations.*  Such  companies  by  the 
laws  of  New  York  are  subject  to  taxation  on  their  capitaLf 
But  they  were  assessed,  and  could  legally  be  assessed,  only 
upon  the  balance  or  residue  of  their  capital  and  surplus 
profits,  after  deducting  therefrom  the  amount  of  bonds  and 
other  securities  of  the  United  States  held  by  them.J 

Insurance  companies  in  New  York  are  subject  to  taxation 
on  their  capital,  and  the  owners  of  stock  in  such  companies 
are  consequently  exempt  from  taxation  thereon.  The  stock 
so  held  by  them,  therefore,  could  not,  under  the  laws  of 
New  York,  bo  included  in  the  valuation  of  their  personal 
property  in  the  assessment  of  taxes  imposed  by  or  under 
State  authority.  It  is  no  answer,  however,  to  say  that  the 
bank  shares  have  not  been  assessed  for  valuation  at  a  greater 
rate  than  insurance  shares,  because  the  latter  are  not  as- 
sessed at  all,  and  are  not  subject  under  the  State  laws  to 
taxation.  Such  omission  to  assess  and  tax  insurance  shares 
is  subversive  of  the  principle  of  the  first  proviso.  Its  direct 
result  is  to  produce  the  prohibited  discrimination. 

It  is  submitted  that  the  reasons  above  assigned  for  the  re- 

♦  1  Revised  Statutes  of  New  York,  598,  J  61.  t  Id.  414,  {  1. 

}  Bank  of  Commerce  v.  Tax  Commissioners,  2  Black,  620;  Bank  Tax 
Case,  2  Wallace,  206. 
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versal  of  the  judgment  of  the  State  court  are  sanctioned  by 
the  unanimous  opinion  of  this  court  in  Van  Allen  v.  The  As- 
sessors. 

In  that  case  the  judgment  was  reversed,  because  of  a  non- 
compliance with  the  second  proviso  of  the  forty-first  section 
relating  to  the  tax. 

In  the  present  case  the  defect  is  a  parallel  non-compliance 
with  the  Jirst  proviso  relating  to  the  assessment. 

For  the  defendants  in  error :  All  the  questions  involved  in 
the  discuvssion  of  these  cases  upon  the  merits  have,  in  effect, 
been  decided  by  this  court  against  the  positions  maintained 
by  the  plaintiffs  in  error. 

When  the  question  of  the  right  of  the  State  authorities  to 
tax  shareholders  in  national  banks  was  before  the  court,  in 
Van  Allen  v.  The  AssessorSj  it  was  held,  as  will  be  seen  by 
reference  to  the  case,  that  the  right  existed,  and  that  the  tax 
would  have  been  legal,  except  for  a  single  defect  in  the  en- 
abling act  passed  by  the  legislature  of  New  York  in  1866, 
which  consisted  in  an  omission  to  re-enact  a  provision  of  the 
act  of  Congress  which  required,  that  "  the  tax  so  imposed 
under  the  laws  of  any  State  upon  the  shares  of  the  associa- 
tions authorized  by  this  act,  shall  not  exceed  the  rate  im- 
posed upon  the  shares  of  any  of  the  banks  organized  under 
the  authority  of  the  State  where  such  association  is  located," 
and  it  was  then  said  b}^  the  court  that  that  defect  "  may  be 
readily  remedied  by  the  State  legislature." 

That  defect  was  accordingly  remedied  by  the  act  of  the 
legislature  of  New  York,  passed  April  23d,  1866,  by  which 
both  state  and  national  banks  were  put  on  the  same  footing 
as  to  taxation. 

That  it  was  then  intended,  in  the  decision  of  Van  Allen  v. 
The  Assessors,  by  this  court,  to  make  a  final  disposition  of 
the  question  whether  the  shares  of  national  banks  were 
liable  to  municipal  taxation,  is  declared  by  the  court  itself 
in  the  following  language:  "The  court  are  of  opinion  that 
this  power  is  possessed  by  the  State,  and  that  it  is  due  to  the 
several  cases  which  have  been  so  fully  and  satisfactorily  ar- 
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gued  before  us  at  this  term,  as  well  as  to  the  public  interest 
involved,  that  the  question  should  be  finally  disposed  of." 
And  the  court  then  proceeded  to  state  the  grounds  and  rea- 
sons which  they  said  "  had  led  to  their  judgment  in  the 
case." 

The  report  shows  that  every  point  was  fully  considered 
by  all  the  judges,  with  a  view  to  a  decision  of  all  the  ques- 
tions'now  attempted  to  be  raised  again. 

It  was  held  in  that  case : 

1.  That  it  is  not  a  tax  upon  the  Federal  bonds,  but  upon 
the  benefits  the  shareholder  would  derive  from  the  new  use 
of  them  under  the  privilege  conferred  upon  the  associations 
by  the  act  of  Congress. 

2.  That  a  tax  on  the  shares  is  not  a  tax  on  the  capital  of 
the  bank. 

3.  That  Congress  has  the  power  to  permit  the  States  to 
levy  the  tax,  and  has  so  legislated  as  to  leave  the  shares  of 
the  stockholder  subject  to  State  taxation  without  any  deduc- 
tion for  United  States  bonds  held  by  the  association. 

4.  That  "the  State  tax  under  this  act  of  Congress  in- 
volves no  question  as  to  the  plighted  faith  of  the  govern- 
ment." 

It  is  true,  there  was  another  question,  a  technical  one,  in- 
volved. But  that  makes  the  decision  none  the  less  author- 
itative on  the  other  question.  Both  the  questions  were 
equally  presented,  discussed,  and  decided;  the  constitutional 
power  to  tax,  and  the  question  whether  the  tax  was  properly 
levied.  And  it  makes  no  difference  that  the  decision  of  one, 
standing  alone,  requires  the  affirmance  of  the  judgment, 
and  the  other  called  for  a  reversal,  though  the  judgment  was 
in  fact  reversed.  A  decision  becomes  authority,  when  it 
appears  that  the  question  was  really  involved  and  was  fully 
considered  and  decided  by  the  court. 

Bat  if  the  question  upon  the  merits  is  again  open  for  dis- 
cussion, then  we  say :  [The  counsel  then  discussed  the  matter 
upon  merits.] 

I.  In  the  case  of  Mead  and  others  of  the  cases  now  before 
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this  court,  the  question  is  raised  whether  a  municipal  tax 
may  be  collected  from  the  shareholders  of  State  banks,  when 
the  capital  of  the  State  bank,  or  a  part  of  it,  is  invested  in 
government  bonds.     Why  should  it  not  be? 

This  tax  is  levied  in  accordance  with  the  express  provision 
of  the  State  act  of  April  23,  1866. 

It  is  not  a  tax  on  the  capital  of  the  banks,  nor  on  the 
United  States  bonds  held  by  the  bank.  This  view  is  sus- 
tained in  Van  Allen  v.  The  Assessors. 

This  taxation  is  by  implication  authorized  by  the  act  of 
Congress,  which  expressly  permits  shares  of  stock  in  na- 
tional banks,  under  like  circumstances,  to  be  taxed,  and 
then  requires  that  the  taxation  of  shares  of  both  national 
and  state  banks  shall  be  placed  on  the  same  footing. 

And  the  same  reason  for  it  exists  as  in  the  case  of  national 
banks,  because  the  bonds  are  in  fact  put  to  a  use  not  con- 
templated in  the  original  contract  between  the  government 
and  the  lender,  of  which  use  the  shareholder  receives  the 
benefit  in  the  way  of  dividends. 

n.  The  only  other  requirement  of  the  act  of  Congress  was, 
that  the  taxes  on  the  shares  of  the  national  banks  shall  not 
be  "  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State." 

This,  too,  has  been  complied  with.  The  statute  of  the 
State  expressly  forbids  a  higher  rate  of  taxation. 

This  last  proviso  does  not  refer  to  corporations  of  any 
kind,  but'refers  to  private  individuals — citizens  of  the  State. 
The  tax  on  bank  shares  is  not  to  exceed  the  rate  assessed 
upon  other  moneyed  capital  in  the  hands  of  such  persons. 

We  submit  that  the  words  "moneyed  capital"  refer  only 
to  such  moneyed  capital  as  is  liable  to  assessment.  They  do 
not  refer  to  bonds  of  the  United  States  owned  by  individ- 
uals, for  they  are  not  moneyed  capital  liable  to  assessment. 
No. assessment  at  all  is  to  be  made  on  such  property. 

The  moneyed  capital  in  the  hands  of  an  individual  liable 
to  assessment  is  first  to  be  ascertained.  The  United  States 
bonds,  if  he  has  any,  are  to  be  deducted.  The  balance  is 
his  moneyed  capital  liable  to  be  assessed,  and  the  assessment 
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is  made  on  it  at  precisely  the  same  rate  as  that  upon  the 
shares  of  stock  in  a  bank. 

Congress  did  not  say  and  did  not  mean  all  the  moneyed 
capital  in  the  hands  of  individual  citizens,  but  only  that 
which  "  is  assessed  "  or,  in  equivalent  words,  is  liable  to  as- 
sessment. 

No  other  construction  could  have  been  intended  by  Con- 
gress— for  that  body  well  knew  that  United  States  bonds 
held  by  individuals  were  not  liable  to  be  assessed  by  State 
authority — and  that  this  State  had  not  the  power  to  pass  an 
act  which  should  subject  them  to  State  taxation.  They  will 
not  be  supposed  to  have  prescribed  an  impossibility,  or  the 
enacting  of  an  unconstitutional  statute  as  a  condition  on 
which  alone  a  State  could  have  the  benefit  of  the  privilege 
tendered  by  this  act  of  Congress  of  taxing  the  shares  of 
national  banks. 

We  assert  that,  in  this  proviso,  "rate"  means  the  rate  per 
cent.  K  the  assessment  on  moneyed  capital  in  the  hands  of 
individuals  is  at  the  rate  of  two  per  cent,  the  assessment  on 
the  shares  of  stock  cannot  be  at  a  greater  rate. 

Nor  was  any  different  meaning  given  to  this  word  by  this 
court  in  .the  case  of  Van  AlUn  v.  The^Assessors  where  it  oc- 
curs in  the  other  proviso.  The  act  of  Congress  had  required 
that  the  tax  on  the  shares  of  national  banks  should  not  ex- 
ceed the  rate  imposed  upon  the  shares  in  State  banks.  No 
tax  has  been  imposed  by  the  State  upon  the  shares  of  State 
banks.  They  were  left,  as  before,  to  be  assessed  on  their 
capital,  and  this  operated  unequally,  as  where  assessments 
were  made  upon  capital^  certain  deductions  could  be  made 
which  could  not  be  made  when  assessed  upon  shares.  The 
tax  therefore  on  tfie  shares  of  national  banks  was  at  a  rate 
exceeding  the  tax  on  tfie  shares  of  State  banks  by  the  whole 
amount  of  the  tax.  If  the  rate  of  taxation  was  two  per  cent, 
that  was  the  excess  of  rate  over  the  rate  on  shares  of  State 
banks  not  taxed  at  all. 

It  is  objected  that  insurance  companies  are  taxed  on  their 
capital,  and  that  the  United  States  bon'ds  held  by  them,  if 
any,  are  exempt  from  taxation.    But  Congress  has  made  no 
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requirement  as  to  such  corporations.  They  are  neither 
"banking  avssociations,"  nor  "individual  citizens." 

It  was  the  policy  of  Congress  to  place  the  national  banks 
upon  an  equal  footing  with  the  State  banks  with  which  they 
were  to  come  in  competition.  It  allowed  the  national 
banks  to  be  taxed  on  "all  their  shares,"  but  required  that 
the  tax  should  not  exceed  the  rate  imposed  on  the  shares  of 
State  banks. 

The  national  banks  were  not  to  be  placed  in  competition 
with  insurance  companies,  and  needed  no  special  protection 
as  to  them. 

To  protect  them,  however,  against  a  possible  abuse — ^a 
legislation  which  might  discriminate  unjustly,  by  authorizing 
a  greater  rate  per  cent,  to  be  assessed  on  bank  shares  than 
on  the  taxable  property  of  individual  citizens, — the  proviso 
last  discussed  was  adopted. 

We  suppose  that  the  only  safeguards  attempted  to  be  se- 
cured by  Congress  at  all  necessai^  to  the  protection  of  the 
national  banks  were  the  two  following: 

1st.  Fairness  of  competition  with  State  banlcs. 

2d.  No  discriminating  abuse  of  the  taxing  power  on  the 
rate  per  cent,  as  compared  with  taxable  individual  capital. 

There  was  no  necessity,  therefore,  for  any  provision  in 
the  act  of  Congress  as  to  insurance  companies.  Nor  is  any 
amendment  called  for.  Insurance  companies  stand  already 
upon  the  same  footing  as  "individual  citizens."  Their  tax- 
able capital  is  taxed  at  the  same  rate  as  the  shares  of  banks. 
And  so  it  should  be.  It  was  the  intention  of  Congress,  as 
was  said  in  Van  Allen  v.  The  AssessorSy  to  subject  "all  the 
shares"  of  banks  to  taxation,  without  deduction  for  any 
United  States  bonds  they  might  hold,  because  they  had 
availed  themselves  of  the  privilege  given  by  that  act  to  use 
the  bonds  in  a  way  to  secure  large  profits,  but  by  a  use  nei- 
ther eontemplated  nor  permitted  at  the  time  of  the  original 
contract  between  the  government  and  the  bondholder. 

But  insurance  companies  had  no  such  privilege  and  could 
make  no  such  use  of  the  bonds.  They  could  only  hold  them 
as  "individual  citizens"  did,  making  no  more  on  them  than 
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was  agreed  upon  when  the  bonds  were  issued,  viz.,  simple 
interest. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

These  cases  are  writs  of  error  to  the  Court  of  Appeals  of 
the  State  of  New  York.  The  relator  in  the  first  is  an  owner 
of  one  hundred  and  fifty- two  shares  of  stock  in  the  National 
Bank  of  Commerce  in  New  York. 

The  capital  of  the  bank  consists  of  one  hundred  thousand 
shares  of  one  hundred  dollars  each,  and  which  is  invested 
in  United  States  securities,  and  exempt  from  State  taxation. 
The  comihissioners  of  taxes,  in  making  their  assessments, 
valued  the  shares  at  par,  and  imposed  upon  them  the  same 
rate  of  tax  as  was  imposed  upon  other  personal  property  in 
this  city. 

The  commissioners,  in  their  return  to  the  ceriwrariy  state 
that  in  estimating  the  value  of  the  shares  they  made  no  de- 
duction on  account  of  the  investment  of  the  capital  of  the 
bank  in  United  States  securities.  That  in  the  valuation  of 
the  personal  estate  of  individuals,  these  securities  held  and 
owned  by  them  were  deducted  and  the  tax  assessed  on  the 
balance ;  and  the  like  deductions  were  made  from  the  capital 
of  insurance  companies. 

The  assessment  of  this  tax  on  the  shares  of  the  relator  in 
the  Bank  of  Commerce  was  carried  to  the  Supreme  Court 
of  the  State,  and,  after  argument,  was  affirmed,  and  thence 
to  the  Court  of  Appeals,  where  the  judgment  of  the  Supreme 
Court  was  affirmed.  The  case  is  now  here  on  error  under 
the  twenty-fifth  section  of  the  Judiciary  Act, 

The  first  objection  taken  to  the  legality  of  the  tax  is  on 
the  ground  that  the  commissioners  in  the  valuation  of  the 
shares  refused  to  deduct  the  amount  of  capital  of  the  bank 
invested  in  United  States  securities,  and,  hence,  refused  to 
regard  this  deduction  in  the  valuation  of  the  shares. 

This  question  has  heretofore  been  considered  by  this  court, 
and,  after  full  deliberation,  determined,  in  the  case  of  Van 
Allen  V.  The  Assessors*  and  need  not  again  be  examined. 

*  8  Wallace,  678. 
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That  case  was  one  of  a  large  class  of  cases,  which  were  very 
thoroughly  argued,  and  received,  at  the  time,  the  most  care- 
ful examination  of  the  court. 

The  next,  and  perhaps  the  only  material  question  in  the 
case,  arises  upon  a  construction  of  a  clause  in  the  first  pro- 
viso of  the  forty-first  section  of  the  National  Bank  Act 
After  referring  to  the  taxation  of  these  shares  by  State 
authority,  it  provides :  "  But  not  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  States." 

It  is  argued  that  the  assessment  upon  the  shares  of  the 
relator  is  at  a  greater  rate  than  that  of  the  personal  property 
of  individual  citizens,  upon  the  ground  that  allowance  was 
made  on  account  of  United  States  securities  held  and  owned 
by  them,  when  at  the  same  time  the  deduction  was  disallowed 
to  him. 

The  answer  is,  that  upon  a  true  construction  of  this  clause 
of  the  act,  the  meaning  and  intent  of  the  law-makers  were, 
that  the  rate  of  taxation  of  the  shares  should  be  the  same, 
or  not  greater,  than  upon  the  moneyed  capital  of  the  indi- 
vidual citizen  which  is  subject  or  liable  to  taxation.  That 
is,  no  greater  proportion  or  percentage  of  tax  in  the  valua- 
tion of  the  shares  should  be  levied  than  upon  other  moneyed 
taxable  capital  in  the  hands  of  the  citizens. 

This  rule  seems  to  be  as  effectual  a  test  to  prevent  unjust 
discrimination  against  the  shareholders  as  could  well  be  de- 
vised. It  embraces  a  class  which  constitutes  the  body  politic 
of  the  State,  who  make  its  laws  and  provide  for  its  taxes. 
They  cannot  be  greater  than  the  citizens  impose  upon  them- 
selves. It  is  known  as  sound  policy  that,  in  every  well- 
regulated  and  enlightened  state  or  government,  certain  de- 
scriptions of  property,  and  also  certain  institutions — such 
as  churches,  hospitals,  academies,  cemeteries,  and  the  like — 
are  exempt  from  taxation ;  but  these  exemptions  have  never 
been  regarded  as  disturbing  the  rates  of  taxation,  even  where 
the  fundamental  law  had  ordained  that  it  should  be  uniform. 

The  objection  is  a  singular  one.    At  the  time  Congress 
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enacted  this  rule  as  a  limitation  against  discrimination,  it 
was  well  known  to  that  body  that  these  securities  in  the 
bands  of  the  citizen  were  exempt  from  taxation.  It  had 
been  bo  held  by  this  court,  and,  for  abundant  caution,  had 
passed  into  a  law. 

The  argument  founded  on  the  objection,  if  it  proves  any- 
thing, proves  that  these  securities  should  have  been  taxed 
in  the  hands  of  individuals  to  equalize  the  taxation ;  and, 
hence,  that  Congress  by  this  clause  in  the  proviso  intended 
to  subject  them,  as  thus  situated,  to  taxation ;  and,  therefore, 
there  was  error  in  the  deduction.  This  we  do  not  suppose 
is  claimed.  But  if  this  is  not  the  result  of  the  argument, 
then,  the  other  conclusion  from  it  is,  that  Congress  required 
that  the  commissioners  should  deduct  the  securities,  and  at 
the  same  time  intended  the  deduction,  if  made,  should  ope- 
rate as  a  violation  of  the  rate  of  the  tax  prescribed.  We 
dissent  from  both  conclusions,  and  think  a  sound  construc- 
tion of  the  clause,  and  one  consistent  with  its  words  and  in- 
tent, is  also  consistent  with  all  the  acts  of  Congress  on  the 
subject. 

The  commissioners,  in  their  return,  state  that  insurance 
companies  created  under  the  laws  of  the  State,  and  doing 
business  in  the  city  of  New  York,  were  respectively  assessed 
upon  the  balance  of  their  capital  and  surplus  profits,  liable 
to  taxation,  after  deducting  therefrom  such  part  as  is  in- 
vested in  United  States  securities. 

Another  objection  taken  is,  that  the  taxation  of  the  shares 
of  the  relator  is  illegal,  on  account  of  this  deduction, — it 
being  a  departure  from  the  rate  of  assessment  prescribed  in. 
the  clause  already  cited. 

The  answer  is,  that  this  clause  does  not  refer  to  the  rate 
of  assessments  upon  insurance  companies  as  a  test  by  which 
to  prevent  discrimination  against  the  shares ;  that  is,  con- 
fined to  the  rate  of  assessments  upon  moneyed  capital  in  the 
hands  of  individual  citizens.  These  institutions  are  not 
within  the  words  or  the  contemplation  of  Congress;  but 
even  if  they  were,  the  answer  we  have  ali'eady  given  to  the 

TOL.  IV.  17 
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deduction  of  these  securities  in  the  assessment  of  the  prop- 
erty of  individual  citizens  is  equally  applicable  to  them. 
These  companies  are  taxed  on  their  capital,  and  not  on  the 
shareholder,  at  the  same  rate  as  other  personal  property  in 
the  State.  There  is  not  much  danger  to  be  apprehended  of 
a  discriminating  tax  in  their  favor,  prejudicial  to  the  rights 
or  property  of  the  citizen ;  and,  of  course,  to  the  rights  of 
the  shareholders  in  these  national  banks,  who  stand  on  the 
same  footing. 

The  relator  in  the  second  case,  Ealph  Mead,  is  the  holder 
and  owner  of  twenty-five  shares  of  stock  in  the  Corn  Ex- 
change Bank,  in  the  city  of  New  York,  incorporated  under 
the  laws  of  the  State. 

The  act  of  April  23d,  1866,  imposed  a  tax  on  the  shares 
of  these  banks. 

It  is  insisted  that  the  tax  is  illegal  on  account  of  the  re- 
fusal of  the  commissioners  to  deduct  the  United  States  se- 
curities in  which  a  portion  of  the  capital  stock  of  the  bank 
was  invested. 

The  general  question  was  distinctly  presented  in  the  bank 
cases  of  the  last  term,  of  which  Van  AUen  v.  2'he  Assessors 
was  one  of  the  class,*  and  disposed  of.  It  was  there  said : 
"  But,  in  addition  to  this  view,  the  tax  on  the  shares  is  not 
a  tax  on  the  capital  of  the  bank.  The  corporation  is  the 
legal  owner  of  all  the  property  of  the  bank,  real  and  per- 
sonal ;  and  within  the  powers  conferred  upon  it  by  the  cliar- 
ter,  and  for  the  purposes  for  which  it  was  created,  can  deal 
-with  the  corporate  property  as  absolutely  as  a  private  indi- 
vidual can  deal  with  his  own.  .  .  .  The  interest  of  the  share- 
holder entitles  him  to  participate  in  the  net  profits  earned 
by  the  bank,  in  the  employment  of  its  capital,  during  the 
existence  of  its  charter,  in  proportion  to  the  number  of  his 
shares ;  and  upon  its  dissolution  or  termination,  to  his  pro- 
portion of  the  property  that  may  remain,  of  the  corporation, 
after  the  payment  of  its  debts.  This  is  a  distinct,  indepen- 
dent interest  or  property,  held  by  the  shareholder  like  any 

*  8  WaUace,  578,  688,  and  684. 
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other  property  that  may  belong  to  him ;"  and,  we  add,  of 
course,  is  subject  to  like  taxation. 

It  was  supposed,  on  the  argument,  that  this  principle  was 
in  conflict  with  that  which  governed  the  decision  of  this 
court  in  the  case  of  Gardner  v.  The  Appeal  Tax  Court*  but 
this  is  a  mistake.  That  case  turned  upon  the  construction 
of  an  act  of  Maryland  exempting  the  bank  from  taxatioti  on 
account  of  a  large  bonus  to  the  State  for  the  extension  of 
the  charter.  This  court  held,  that  upon  a  true  construction 
of  the  act,  the  stockholders  were  within  the  scope  of  the  ex- 
emption. The  court  say :  "  In  whatever  way  we  examine 
the  acts  of  1813  and  1821,  we  are  of  opinion  that  it  appears 
from  the  eleventh  section  in  those  acts,  to  have  been  the 
intention  of  the  legislatures  which  passed  them,  to  exempt 
the  stockholders  from  taxation  as  persons,  on  account  of  the 
stock  which  they  owned  in  the  banks." 

Some  other  questions  were  discussed  on  the  argument, 
besides  those  we  have  noticed,  but  they  are  questions  of 
which  this  court  cannot  take  cognizance.  We  have  exam- 
ined all  of  them  that  are  here  under  the  twenty-fifth  section 
of  the  Judiciary  Act. 

Judgment  of  the  court  below  Affirmed. 

The  CHIEF  JUSTICE :  In  concurrence  with  my  brothers 
"Wayne  and  Swayne,  I  dissent  from  the  opinion  just  read. 
The  reasons  of  dissent  suflSiciently  appear  in  our  dissenting 
opinion  in  the  case  of  Van  Allen  v.  The  Assessors,  read  at  the 
last  term,  and  we  do  not  think  it  necessary  to  repeat  them. 


Graham  v.  United  States. 

I.  The  Mexican  law  made  a  formal  delivery  of  posaession  of  real  property 
granted  essential,  after  the  execution  of  the  grant,  for  the  investiture 
of  the  title. 

*  8  Howard,  188. 
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2.  The  proceeding  had  upon  such  delivery— called,  in  the  language  of  the 
country,  the  delivery  of  juridical  possession — was  usually  taken  by  the 
magistrate  of  the  vicinage,  with  assisting  witnesses,  in  the  presence  of 
the  adjoining  land  proprietors,  and  involved,  when  there  was  any  un- 
certainty in  the  description  of  the  premises,  a  measurement  of  the  land 
and  the  establishment  of  its  boundaries. 

8.  The  record  of  a  proceeding  of  this  nature  must  control  the  action  of  the 
officers  of  the  United  States,  in  surveying  the  land  granted,  when  the 
grant  is  confirmed. 

On  the  22d  of  April,  1841,  a  grant  of  land  was  issued  to 
one  Mayors  by  the  Governor  of  California.  The  grant  de- 
scribes the  land  granted  as  that  formerly  occupied  by  Francis 
Mq3s,  and  known  by  the  name  of  Zayante,  bordering  on  the 
village  of  Brancoforte  and  Mission  of  Santa  Cruz,  and  as 
being  in  extent  "longitudinally  one  league,  and  latitudinally 
one-half  league,  more  or  less,"  as  explained  by  an  accom- 
panying diagram. 

This  grant  was  transferred  to  the  appellants  by  the  grantee, 
and  was  by  them  presented  to  the  Board  of  Land  Commis- 
sioners for  confirmation,  and  was  confirmed  by  the  board 
on  the  26th  of  June,  1855.  An  appeal  taken  from  the  decree 
by  the  United  States  was  withdrawn  on  the  9th  of  February, 
1857,  and  by  consent  of  the  district  attorney,  upon  instruc- 
tions from  the  Attorney-General,  a  decree  was  entered  on 
that  day,  by  the  District  Court,  giving  leave  to  the  claimants 
to  proceed  upon  the  decree  of  the  board  as  a  final  decree. 
In  the  proceedings  before  the  board  the  claimants  produced 
an  original  record  of  juridical  measurement,  from  which  it 
appeared  that  the  grantee  was  formally  put  in  possession 
of  the  premises  granted,  by  the  proper  oflSicer,  to  the  extent 
of  one  square  league  in  length  by  three  thousand  varas  in 
width. 

The  decree  of  the  board  describes  the  land  as  follows : 
"  The  land  of  which  confirmation  is  made  is  situated  in  the 
County  of  Santa  Cruz,  and  is  known  by  the  name  of  Zay- 
ante, being  the  same  which  is  now  held  and  occupied  by  the 
claimants,  and  is  of  the  extent  of  one  league  in  length,  and 
a  half  league  in  width,  a  little  more  or  less,  as  shown  by  the 
original  grant,  record  of  juridical  possession^  and  map  filed  in 
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the  ease,  to  all  of  which  reference  is  hereby  made  for  a  more 
particular  description." 

In  surveying  the  land  confirmed,  the  Surveyor-General 
of  the  United  States  for  California  did  not  follow  the  meas- 
urement contained  in  the  record  of  juridical  possession. 
The  District  Court,  for  that  reason,  set  it  aside,  and  ordered 
a  new  survey  which  should  correspond  with  such  measure- 
ment. Such  survey  being  made  was  approved  by  the  de- 
cree of  the  District  Court,  October  26th,  1863.  From  this 
decree  the  present  appeal  was  taken,  and  the  question  pre- 
sented is,  whether  this  survey  embraces  the  land  granted  and 
confirmed. 

Mr.  Beverdy  Johnson,  for  the  appellants, 
Mr.  WillSj  contra. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

As  we  have  had  occasion  heretofore  to  observe,*  the  Mex- 
ican law,  as  well  as  the  common  law,  made  a  formal  delivery 
of  possession,  or  livery  of  seizin  of  the  property,  essential, 
after  the  execution  of  a  grant,  for  the  investiture  of  the 
title.  This  proceeding  was  usually  taken  by  the  magistrate 
of  the  vicinage,  with  assisting  witnesses,  in  the  presence  of 
the  adjoining  land  proprietors,  who  were  summoned  for  the 
occasion.  As  preliminary  to  the  actual  delivery  of  posses- 
sion, the  land  had  to  be  measured  and  its  boundaries  estab 
lished,  when  there  was  any  uncertainty  in  the  description 
of  the  premises.  Various  regulations  for  the  guidance  in 
these  matters  of  the  magistrates  were  prescribed  by  law. 
That  which  concerns  the  present  inquiry  is  that  they  re- 
quired the  magistrate  to  preserve  a  record  of  the  measure- 
ment, and  of  all  other  steps  of  the  proceeding,  to  have  the 
same  attested  by  the  assisting  witnesses,  and  to  furnish  an 
authentic  copy  to  the  grantee.  By  this  proceeding— called 
in  the  language  of  the  country  the  delivery  of  juridical  pos- 
session— the  land  granted  was  separated  from  the  public 

*  Malarin  v.  The  United  States,  1  Wallace,  289. 
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domain,  and  what  was  previously  a  grant  of  quantity,  be- 
came a  grant  of  a  specific  tract. 

The  record  of  a  proceeding  of  this  nature  must  necessarily 
control  the  action  of  the  officers  of  the  United  States  in  sur- 
veying land  claimed  under  a  confirmed  Mexican  grant. 

In  the  present  case,  juridical  possession  of  the  land  had 
been  delivered  to  the  grantee,  and  the  record  was  produced 
and  given  in  evidence.  The  first  survey  of  the  land  made 
by  the  Surveyor-General  of  the  United  States  for  California, 
after  the  confirmation,  did  not  conform  to  the  measurement 
shown  by  this  record.  The  District  Court,  for  that  reason, 
set  the  survey  aside,  and  directed  a  new  survey,  which  should 
correspond  with  that  measurement. 

To  the  application  of  the  appellants  for  a  change  in  the 
location,  the  District  Court  held  that  there  were  insuperable 
objections  presented  by  the  action  of  the  officers  under  the 
former  government,  and  that  it  was  the  duty  of  the  court  to 
locate  the  land  according  to  the  measurement  made  by  the 
alcalde,  and  signed  by  him  and  the  assisting  witnesses  in  the 
record  of  proceedings  upon  the  delivery  of  possession. 

"We  fully  concur  in  this  view  with  the  District  Court,  and, 
therefore. 

Affirm  its  decree. 


Brown  v.  Bass. 

Brown  Brothers  &  Go.  had  filed  a  creditor's  bill  against  the  Bank  of 
Mississippi  before  having  obtained  judgment  at  law,  which,  however, 
was  obtained  soon  after  the  bill  was  filed.  After  this  a  receiver  was  ap- 
pointed and  proceeded  to  take  possession  of  the  assets  of  the  bank,  to 
collect  debts  and  compromise  with  debtors,  and  with  the  proceeds  to  pay 
the  debts  of  the  bank. 

The  defendant,  Mrs.  Bass,  having  purchased  land  upon  which  the  bank 
had  a  mortgage,  made  an  arrangement  with  the  receivers  by  which  the 
latter  transferred  to  her  the  mortgage  and  took  her  notes  secured  by 
mortgage  on  the  same  land.  These  notes  he  passed  to  Brown  Brothers 
&  Co.  in  part  satisfaction  of  their  judgment  against  the  bank.  Subse- 
quently, after  these  proceedings  had  gone  on  for  twelve  years,  the  cred- 
itor's bill  filed  by  Brown  Brothers  &  Co.  was  dismissed  for  want  of  ju- 
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risdiction,  because  no  judgment  had  been  obtained  before  the  bill  was 
filed ;  and  the  receiver  was  ordered  to  bring  into  court  the  assets  of  the 
bank  which  he  had  received,  and  the  proceeds  of  such  as  he  had  parted 
with.  Failing  to  do  this,  because  he  had  surrendered  the  assets  to  the 
debtors,  and  turned  over  the  proceeds  to  the  creditors  of  the  bank,  the 
bank  on  his  report  of  these  facts  obtained  a  decree  for  the  value  of  the 
assets  which  had  come  into  his  possession,  including  the  mortgage  sur- 
rendered to  Mrs.  Bass. 

S.  This  suit  being  brought  upon  her  notes  and  to  foreclose  the  mortgage 
given  by  Mrs.  Bass  in  the  settlement  with  the  receiver,  she  set  up  in 
defence, 

1st.  That  the  notes  were  without  consideration,  because  the  receiver 
had  no  authority  to  transfer  to  her  the  mortgage  debt,  in  settlement  of 
which  they  were  given,  and  thus  that  debt  was  still  a  charge  upon  her 
land. 

2d.  That  if  the  notes  given  by  her  were  valid,  they  belonged  to  the 
bank,  and  not  to  the  complainant,  because  the  receiver  had  no  authority 
to  transfer  them  to  Brown  Brothers  &  Co. 

4.  Held  that  the  bank,  by  electing  to  charge  the  receiver  with  the  value  of 
the  securities  surrendered  by  him  in  the  settlement  with  Mrs.  Bass,  and 
Brown  Brothers  &  Co.,  had  affirmed  the  transaction,  and  relinquished 
all  claim  against  Mrs.  Bass  or  her  land,  and  that  consequently  the  de- 
fence set  up  by  her  was  not  sustained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi. 

A  bill  was  filed  in  the  court  below  to  foreclose  a  mortgage 
executed  by  C.  R.  Bass,  now  deceased,  and  Eugenie  his  wife, 
on  the  22d  November,  1851,  to  Brown,  to  secure  the  pay- 
ment of  two  promissory  notes — one  for  the  sum  of  $1704.03, 
and  the  other  for  $1703.16 — payable  respectively  15th  Jan- 
uary, 1854,  and  1855,  at  a  house  in  New  Orleans. 

The  answer  set  up,  by  way  of  defence,  in  substance,  that 
Brown,  to  whom  the  mortgage  and  notes  were  given,  was 
not  the  legal  or  equitable  owner  of  the  same;  but,  oa  the 
contrary,  that  the  property  in  them  belonged  to  the  Bank  of 
Mississippi,  and  that  the  transaction  out  of  which  they  arose 
was  illegal,  and  the  notes  and  mortgage  in  the  hands  of 
Brown  void.  The  court  below  sustained  the  defence;  and 
the  case  was  now  here  for  review. 

Messrs.  Carlisle  and  McPhersonfor  the  appellant.  Mr.  Rev- 
erdy  Johnson^  contra. 
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Mr.  Justice  NELSON  delivered  the  opinion  of  the  court, 
stating  previously  the  case. 

The  case  is  this:  In  the  year  1840,  C.  R.  Bass,  the  husband, 
being  indebted  to  the  Bank  of  Mississippi  for  a  considerable 
amount,  gave  his  notes  for  the  debt,  secured  by  a  mortgage 
of  certain  real  estate  in  Washington  County,  State  of  Mis- 
sissippi. In  1843,  Brown  Brothers  &  Co.  filed  a  creditor's 
bill  against  the  bank  in  the  Court  of  Chancery  in  the  State, 
obtained  an  injunction,  and  the  appointment  of  a  receiver, 
with  authority  to  proceed  and  collect  the  debts  due  the  bank, 
and  among  others  this  debt  of  C.  R  Bass.  At  this  time 
Mrs.  Bass  had  become  the  owner  of  the  equity  of  redemp- 
tion of  the  mortgage  to  the  bank,  and  was  desirous  of  ar- 
ranging the  suit  instituted  by  the  receiver  to  foreclose  the 
same.  An  arrangement  was  agreed  on  accordingly  between 
her  and  the  receiver,  and  Brown  Brothers  &  Co.,  the  ccrm- 
plainants,  by  which  the  notes  and  mortgage  of  C.  R.  Bass 
were  given  up  to  her,  in  consideration  of  which  she  and  her 
husband  made  to  Brown,  the  complainant,  a  member  of  the 
firm  of  Brown  Brothers  &  Co.,  a  draft  and  three  promissory 
notes,  amounting  in  the  whole  to  the  sum  of  $6652.68,  se- 
cured by  mortgage,  which  mortgage  and  two  of  the  notes 
(the  draft  and  the  other  having  been  paid)  are  now  the  sub- 
jects of  this  controversy. 

The  receiver,  in  making  this  arrangement  on  behalf  of 
the  bank,  obtained  a  credit  on  a  judgment  of  Brown  Broth- 
ers &  Co.  against  it  for  the  whole  amount  of  the  indebted- 
ness of  C.  R.  Bass,  the  Husband,  a  sum  exceeding  $8000. 
This  judgment  against  the  bank  amounted  to  about  $169,000, 
constituting  at  least  two-thirds  of  all  its  indebtedness.  By 
this  arrangement  Mrs.  Bass  saved  more  than  $1600,  and 
also  procured  forbearance  on  her  debt.  C.  R.  Bass  owed 
the  bank,  and  the  bank.  Brown  Brothers  &  Co.  The  latter 
accepted  the  indebtedness  of  Bass,  and  accounted  for  it  to 
the  bank  by  reducing  its  indebtedness  to  that  amount.  This 
transaction  took  place  in  November,  1861,  when  the  notes 
and  mortgage  in  question  were  given.     The  creditor's  bill 
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of  Brown  Brothers  &  Co.  had  been  commenced  in  June 
Term,  1843,  and  after  a  litigation  of  some  thirteen  years 
the  bill  was  dismissed  for  want  of  jurisdiction,  in  October, 
1856.  The  grounds  of  the  dismissal  were,  that  the  judg- 
ment at  law  of  Brown  Brothers  &  Co.  had  not  been  ob- 
tained and  execution  issued  and  returned  before  the  com- 
mencement of  the  suit.  The  receiver  had  been  appointed 
at  the  June  Term  of  the  court  in  1844,  and  consequently 
had  been  engaged  in  collecting  the  assets  of  the  bank  and 
converting  them  into  money,  to  be  applied  in  discharge  of 
its  indebtedness,  upwards  of  twelve  years  at  the  time  the 
bill  was  dismissed. 

The  defence  in  the  case  rests  upon  the  effect  of  the  decree 
dismissing  the  bill  in  respect  to  the  past  acts  of  the  receiver, 
in  the  collection  of  the  debts  of  the  bank,  in  the  settlement 
with  its  debtors,  and  in  the  general  management  of  its  assets 
for  the  period  mentioned. 

On  the  part  of  the  defendant  it  is  insisted  that  his  acts 
were  void,  and  are  to  be  so  regarded  in  all  subsequent  deal- 
ings with  the  assets  since  the  dismissal  of  the  bill;  and 
hence,  that  the  adjustment  of  the  debt  of  C.  R.  Bass  and  the 
taking  of  the  new  securities  to  Brown  were  without  authority 
and  illegal,  or  if  legal,  that  the  new  securities  belong  to  the 
bunk  and  not  to  Brown.  In  order  to  test  the  force  and  va- 
lidity of  these  positions  it  is  material  to  bring  into  view  an- 
other branch  of  this  case. 

After  the  dismissal  of  the  bill,  and  in  January,  1857,  it 
was  ordered,  among  other  things,  that  the  cause  should  be 
retained  in  court  for  the  purpose  of  proceeding  against  the 
receiver,  to  enforce  and  close  his  account,  and  to  compel  the 
return  of  the  assets  of  the  bank,  or  their  proceeds,  into 
court,  and  the  court  recalled  a  previous  order  vacating  his 
appointment.  And  on  the  27th  January,  1855,  it  was,  among 
other  things,  ordered  by  the  court  that  the  receiver  should 
render  an  account,  and  "  that  he  should  bring  into  court  all 
notes,  bills,  choses  in  action,  and  moneys,  and  all  other  prop- 
erty which  came  into  his  hands,  and  the  proceeds  thereof, 
as  well  as  all  securities^  noiesj^ondsy  lienSj  mortgages^  as  he  mag 


266  Brown  v.  Bass.  [Sup.  Ct 

Statement  of  the  case  in  the  opinion. 

Jiave  taken  and  received  to  secure  or  in  payment  of  any  of  said 
liabilities  which  came  into  his  handsj'^  &c. 

And  again,  in  December,  1857,  the  receiver  was  ordered 
to  deliver  into  court  "  all  notes,  bonds,^  ^c,  "  and  securities  of 
every  kind  that  he  may  have  taken  or  received  by  way  of  substitu- 
tion or  in  payment  or  compromise  of  any  of  the  debts,  notes,  choses 
in  action,  or  securities  of  any  land  which  came  into  his  hands  as 
receiver,'' 

The  receiver,  in  his  report,  on  the  7th  April,  1857,  in  pur- 
suance of  these  orders,  states  that,  acting  in  good  faith,  and 
believing  that  he  had  power  to  do  so,  and  with  the  consent 
of  the  complainants  in  that  suit,  who,  as  shown  by  the  an- 
swer of  the  bank,  were  the  principal  creditors,  and  in  fact 
the  only  creditors,  with  the  exception  of  note-holders  and 
depositors  to  a  small  extent,  whose  claims  had  been  almost 
if  not  entirely  extinguished  by  him,  and,  as  he  believ^3, 
with  the  approbation  of  all  parties,  he  proceeded,  by  com- 
promises and  settlements  with  various  persons,  debtors  of 
the  bank,  instead  of  collections  by  law,  which  were  wholly 
impossible,  to  settle  the  various  amounts,  &c. ;  that  many 
of  the  settlements  were  made  with  the  directors  themselves, 
who  were  among  the  principal  debtors  of  the  bank.  He 
proceeds : 

"  Your  receiver  is  advised  that  if  he  did  not  have  the 
power  to  make  said  settlements  and  compromises,  the  assets 
so  by  him  arranged  and  disposed  of  would  still  remain  the 
property  of  the  bank;  but  that  he  is  unable  to  return  the 
property,  for  the  reason  that  he  is  not  in  possession  of  the 
same,  having  parted  with  the  possession  in  good  faith  and 
in  discharge  of  a  supposed  duty  (in  settling  the  affairs  of  the 
bank),  and  that  the  court  will  not  require  of  him  a  legal 
impossibility  by  compelling  him  to  return  what  he  has  no 
control  of." 

He  further  states,  that  he  executed  a  receiver's  bond  in 
the  sum  of  $300,000,  with  undoubted  security,  in  court,  and 
that  the  rights  of  any  parties  to  said  assets  cannot  be  injured. 
That  many  of  the  settlements  and  arrangements  were  made 
by  Brown  Brothers  &  Co.,  coij|plainants  in  the  creditors' 
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bill,  with  directors  of  the  bank,  and  that  transfers  were 
made  by  the  complainants  in  many  instances,  as  will  be 
seen,  of  portions  of  this  judgment,  on  the  faith  of  which 
your  receiver  gave  up  the  assets  thus  settled  and  arranged, 
believing  that  in  law  and  equity  he  was  bound  to  do  so.  In 
other  cases  the  debtors  of  the  bank,  and  among  them  some 
of  the  directors,  made  compromises  with  the  complainants; 
and  in  such  cases  your  receiver  delivered  to  the  complainants 
the  evidences  of  the  indebtedness  of  such  debtors,  on  ob- 
taining a  credit  for  the  full  amount  of  such  assets  on  the 
judgment. 

He  closes  the  report  by  returning  all  the  assets  in  his  hands 
undisposed  of,  and  which  were  described  in  the  statements 
and  exhibits  thereinafter  referred  to;  also,  the  circulation 
of  the  bank  which  he  had  taken  up,  and  which,  if  not  all, 
is  nearly  all  of  the  circulation  that  was  issued  by  the  bank, 
and  that  the  only  other  indebtedness  of  said  bank,  of  any 
magnitude,  is  the  debt  due  the  complainants. 

Exceptions  were  afterwards  taken  to  this  report  by  the 
bank,  and  allowed.  It  is  not  material  specially  to  refer  to 
them.  And  in  November,  1869,  it  was  adjudged  and  de- 
creed that  the  receiver  pay  forthwith  into  court  the  sum  of 
$125,243.85,  the  amount  of  money  in  his  hands,  as  receiver, 
unaccounted  for;  and  also  the  further  sum  of  $227,044.29, 
being  the  amount  of  bonds,  bills,  assets,  Ac,  which  came 
into  his  hands  as  receiver,  and  unaccounted  for — amounting 
in  all  to  the  sum  of  $349,259.14;  and  the  receiver  having 
failed  to  pay  into  court  this  sum  as  ordered,  a  decree  was 
entered,  directing  a  writ  of  scire  facias  against  his  sureties, 
among  whom  were  the  complainants.  Brown  Brothers  &  Co. 
The  sum  adjudged  against  the  receiver  and  his  sureties  in- 
cluded the  assets  surrendered  on  compromises  and  settle- 
ments, and  which  had  been  applied  upon  the  judgment,  and, 
of  course,  embracing  the  indebtedness  of  C.  B..  Bass  to  the 
bank,  the  settlement  in  respect  to  which  is  the  subject  of 
controversy  in  this  suit. 

The  question  upon  this  state  and  posture  of  the  case  is 
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whether  or  not  the  baak  is  entitled  to  a  remedy  against  the 
receiver  and  his  sureties  for  this  old  indebtedness  of  C.  R. 
Bass,  deceased,  thus  compromised  and  satisfied  by  the  new 
and  substituted  securities,  and  also  against  the  estate  or  legal 
representatives  of  the  deceased,  founded  upon  the  original 
securities,  which  it  is  claimed  were  surrendered  without  au- 
thority ? 

In  our  judgment  it  is  not.  Even  assuming  that  the  com- 
promise and  surrender  of  these  old  securities  and  the  substi- 
tution of  the  new  were  not  authorized,  and  might  have  been 
set  aside  and  annulled,  the  bank  having  elected  to  charge 
the  receiver  with  this  indebtedness,  has  thereby  affirmed 
the  transaction,  and  left  the  parties  to  the  arrangement  as 
they  stood  when  it  was  entered  into. 

This  result,  we  think,  is  clearly  deducible  from  the  pro- 
ceedings on  the  part  of  the  bank  and  the  decrees  of  the 
court.  From  the  report  of  the  receiver,  it  appears  that  as 
it  respects  this  debt,  and  others  in  the  like  condition,  it  was 
not  in  his  power  to  produce  before  the  court  either  the 
original  or  substituted  securities.  The  original  were  in  the 
hands  of  the  debtors  of  the  bank,  to  whom  they  had  been 
surrendered,  and  the  new  securities  in  the  hands  of  third 
persons  to  whom  they  had  been  delivered.  The  bank,  on 
the  supposition  that  the  acts  of  the  receiver  were  void,  could 
have  pursued  its  remedy  against  the  original  debtors,  and 
perhaps  against  the  persons  holding  the  new  securities,  if 
not  negotiable  and  in  the  hands  of  bond  fide  holders  for  value, 
or  it  could  have  proceeded  by  attachment  against  the  re- 
ceiver and  dealt  with  him  until  he  had  exhausted  all  the 
means  in  his  power  to  repossess  himself  of  these  securities. 
But  no  steps  in  this  direction  have  been  taken.  No  intima- 
tion has  been  given  by  any  proceeding  under  the  decree 
dismissing  the  bill,  or  otherwise,  of  an  intent  to  disturb  the 
debtors  of  the  bank  or  the  adjustments  by  the  receiver.  It 
has  accepted  the  proposition  of  this  officer  in  his  report  to 
look  to  his  bond  for  indemnity  against  any  wrongs  or  losses 
sustained  in  the  discharge  of  the  duties  of  his  office.  In- 
deed, it  is  manifest  that  a  resort  to  the  original  debtors  or 
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to  the  substituted  securities  for  the  purpose  of  collecting  or 
realizing  the  assets  would  have  been  ruinous,  not  only  to 
the  bank  but  to  the  debtors.  The  receiver  had  been  dili- 
gently engaged  for  some  thirteen  years  in  the  service  and 
had  exhausted  the  resources  of  the  debtors.  A  second  call 
on  them  would  have  been  hopeless. 

The  bank  was  insolvent,  and  proceedings  were  pending 
to  take  away  its  charter.  Its  organization  had  been  given 
up  as  early  as  1844,  and  the  business  abandoned.  In  this 
condition  the  receiver,  under  the  order  of  the  court,  was 
the  only  person  to  deal  with  its  assets,  and  to  administer 
upon  them  in  a  way  most  beneficial  to  all  concerned. 

No  doubt  this  obvious  view  of  the  aftairs  of  the  institu- 
tion, together  with  the  complications  and  inextricable  con- 
fusion into  which  the  assets  had  become  involved  by  the 
dismissal  of  the  chancery  suit,  led  to  the  election  of  a  rem- 
edy against  the  receiver  in  preference  to  a  resort  against  the 
original  debtors. 

Another  reason  for  considering  the  bank  concluded  by 
the  election  is,  that  no  notice  has  been  given  to  the  debtors 
of  an  intention  to  look  to  them  for  payment,  and  at  the 
same  time  forbidding  payment  to  the  holders  of  the  new 
securities.  This  notice  it  was  a  duty  to  give,  in  all  fairness, 
to  prevent  loss  to  the  debtors.  Seven  years  have  elapsed 
since  the  decree  against  the  receiver.  Doubtless  a  large 
portion  of  these  new  securities  have,  in  the  meantime,  been 
paid.  The  present  appellee,  Mrs.  Bass,  bas  already  paid 
more  than  half  of  her  indebtedness  upon  the  new  securities. 

This  absence  of  any  claim  against  the  debtors,  as  well  as 
against  the  holders  of  the  substituted  securities,  shows  that 
great  injustice  would  necessarily  result  from  permitting  the 
defence  relied  on  in  the  present  case.  Full  value  has  been 
received  for  the  notes  and  mortgage  in  controversj-  by  Mrs. 
Bass  and  by  the  bank.  The  old  securities  were  surrendered 
to  her  and  an  equal  amount  of  the  indebtedness  of  the  bank 
extinguished.  She  has  enjoyed  the  consideration  thus  paid 
for  some  fourteen  years  without  any  adverse  claim  or  at- 
tempted disturbance  of  the  arrangement.     There  has  been 
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no  eviction  or  disturbance  of  possession  by  an  attempt  to 
foreclose  the  old  mortgage  against  the  lands  covered  by  it. 
She  has  been  in  the  undisturbed  enjoyment  of  the  rents  and 
profits  for  aught  that  appears  down  to  the  present  time. 
Even  as  respects  Mrs.  Bass,  and  independently  of  the  fore- 
going considerations,  in  analogy  to  the  rule  applicable  to 
the  sale  of  real  estate,  or  any  interest  therein,  which  obliges 
the  purchaser  to  pay  the  purchase-money  according  to  his 
contract,  notwithstanding  the  failure  of  title,  unless  evicted 
or  the  possession  disturbed  by  paramount  title,  the  payment 
of  the  demand  in  the  present  case,  we  think,  should  be  en- 
forced. The  principle  is  as  applicable  to  the  sale  of  per- 
sonal chattels  as  to  that  of  real  property. 

Upon  the  whole,  without  pursuing  the  case  further,  our 
conclusion  is,  that  the  defendant  below  has  failed  to  establish 
the  want  of  title  in  the  complainant  to  the  mortgage  which 
he  is  seeking  to  foreclose  and  the  notes  accompanying  the 
same,  or  a  title  in  the  Bank  of  Mississippi,  by  force  of  which 
she  may  be  subjected  to  a  second  payment  of  the  same  in- 
debtedness. She  does  not  deny  but  that  she  owes  the  debt, 
nor  does  she  seek  to  avoid  the  payment.  The  question 
which  is  important  to  her  and  which  she  desires  to  have  de- 
termined is  as  to  the  proper  party  to  receive  the  payment. 
We  think  the  complainant  is  that  party. 

The  decree  of  the  court  below  reversed  and  the  cause  re- 
mitted, with  directions  to  that  court  to  enter  a  decree  for  the 
complainant  in  conformity  with  this  opinion. 

Decree  accordingly. 


Mitchell  v.  Burlington. 

1.  A  provision  in  the  charter  of  a  city  corporation  authorizing  it  to  borrow 

money  for  any  public  purpose,  whenever,  in  the  opinion  of  the  City 
Council,  it  shall  be  expedient  to  exercise  it,  is  a  valid  power.  Rogers  v. 
Burlington  (8  Wallace,  664)  aflirmed. 

2.  Honey  borrowed  by  such  a  corporation  to  construct  a  plank-road,  if  the 
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road  leads  from,  extends  to,  or  passes  through  the  limits  of  the  corpora- 
tion, is  borrowed  for  a  public  purpose  within  the  meaning  of  the  pro- 
vision. 
8.  Havemeyer  v.  Iowa  County  (3  Wallace,  294),  and  Oelpcke  v.  Ciiy  of  Dti- 
buque  (1  Wallace,  175),  affirmed,  and  the  doctrine  reasserted,  that  if  mu- 
nicipal bonds,  when  made,  were  yalid  by  the  constitution  and  laws  of  a 
state  as  then  expounded,  by  the  highest  judicial  authority  whose  duty  it 
was  to  interpret  them,  no  subsequent  judicial  exposition  of  an  opposite 
kind,  will  make  them  invalid. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

Mr.  Grants  for  the  plaintiff  in  error;  Mr.  Ewing^  contra. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the 
court. 

Plaintiffs  sued  the  corporation  defendants,  in  a  plea  of 
debt,  declaring  on  five  bonds  of  one  thousand  dollars  each, 
issued  by  the  city  on  the  23d  day  of  March,  1850,  and  made 
payable  ten  years  after  date,  to  E.  W.  Clark,  Brother  &  Co., 
or  bearer,  with  interest  on  the  same  at  ten  per  cent  per 
annum.  The  bonds  were  signed  by  the  mayor  and  recorder 
of  the  city,  and  purport  to  have  been  issued  in  pursuance 
of  an  ordinance  of  the  city,  "  to  provide  for  procuring  and 
investing  the  loan  of  ten  thousand  dollars  to  the  city,  to  be 
invested  in  the  stock  of  the  Burlington  and  Mount  Pleasant 
Plank-road  Company,  and  for  other  purposes."  Declaration 
alleged  that  the  plaintiffs  became  the  lawful  owners  and 
holders  of  the  bonds  before  they  were  due,  and  that  the 
defendants  were .  liable  to  pay  to  them  the  amount  of  the 
bonds. 

Defendants  appeared  and  pleaded,  among  other  defences, 
as  set  up  in  the  answer,  that  the  plank-road  company  men- 
tioned in  the  declaration  was  a  private  corporation ;  that  the 
bonds  were  executed  for  the  purpose  of  procuring  money  to 
invest  in  the  stock  of  that  company,  and  that  the  obligees 
of  the  bonds  purchased  the  same,  and  loaned  the  money, 
well  knowing  that  the  proceeds  of  the  bonds  were  to  be 
used  for  that  purpose.     They  also  set  up  the  defence  that 
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the  officers  of  the  city  had  no  authority  to  issue  the  bonds, 
and  that  the  bonds,  as  against  the  defendants,  were  void. 

Parties  defendant,  under  the  rules  of  practice  which  pre- 
vail in  the  court  below,  may  set  forth  in  the  answer  as  many 
causes  of  defence  as  they  may  have;  but  when  the  facts 
stated  in  the  answer,  or  any  division  of  the  same,  are  not 
sufficient  to  constitute  a  defence,  the  plaintiff  may  demur.* 
Neither  party  is  allowed  to  demur  generally,  but  the  re- 
quirement in  all  cases  is  that  the  demurrer  must  distinctly 
specify,  as  the  grounds  of  objection,  the  matters  of  error  in- 
tended to  be  argued  as  defects  in  the  pleading,  and  no  join- 
der in  demurrer  is  required.f 

Pursuant  to  those  rules  of  pleading,  the  plaintiflfe  de- 
murred to  the  answer  of  the  defendants,  and  assigned, 
among  others,  the  following  causes  of  demurrer : 

1.  That  the  answer  did  not  allege  that  the  plaintiffs  knew 
for  what  purpose  the  bonds  were  to  be  issued,  or  to  what 
use  the  proceeds  of  the  same  were  to  be  applied. 

2.  That  the  answer  is  defective,  because  the  allegation 
that  the  plank-road  company  was  a  private  corporation,  con- 
tradicts the  law  of  the  State,  of  which  the  court  will  take 
judicial  notice. 

3.  That  the  answer  is  insufficient,  because  the  defendants, 
in  their  corporate  capacity,  had  a  right  to  borrow  money, 
upon  a  proper  vote  of  their  citizens,  for  any  public  purpose, 
and  that  the  construction  of  the  plank-road  mentioned  in 
the  pleadings  was  a  public  purpose  within  the  meaning  of 
their  charter;  and  that,  inasmuch  as  the  money  was  not 
borrowed  for  any  illegal  purpose,  the  defence  set  up  was  no 
bar  to  the  action. 

Such  being  substantially  the  state  of  the  pleadings,  the 
court  overruled  the  demurrer  of  the  plaintiffs,  and  decided 
that  the  answer  of  the  defendants  disclosed  a  good  defence 
to  the  action;  and  the  plaintiffs  electing  to  stand  on  that 
demurrer,  judgment  was  rendered  for  the  defendants,  and 
the  plaintiffs  sued  out  this  writ  of  error. 

«  Bevised  Code  of  Iowa,  620,  627.  f  Id.  6ia 
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1.  The  pleadings  raise  the  question  as  to  the  validity  of 
the  bonds  mentioned  in  the  declaration,  and  the  effect  of 
the  decision  in  the  court  below  was  that  they  were  issued 
without  authority.  Whether  valid  or  invalid,  it  is  certain 
that  they  were  issued  under  the  provision  in  the  charter  of 
the  city  which  authorized  the  corporation  defendants  to  bor- 
row money  for  any  public  purpose^  whenever,  in  the  opinion 
of  the  City  Council,  it  should  be  deemed  expedient  to  exer- 
cise that  power.  Certain  important  conditions,  however, 
are  annexed  to  the  exercise  of  the  power,  as  appears  by  the 
provision  itself,  but  it  is  unnecessary  to  examine  those  con- 
ditions, as  it  is  conceded  by  the  defendants  that  there  is  no 
formal  objection  to  the  exercise  of  the  authority.  All  the 
conditions  annexed  to  the  exercise  of  the  power,  as  ex- 
pressed in  the  provision,  having  been  fulfilled,  the  only 
questions  which,  under  any  circumstances,  could  arise  in 
the  case,  are  whether  the  provision  is  a  valid  one,  and  if  so, 
whether  the  power  conferred  was  exercised  for  a  purpose 
within  the  meaning  of  the  provision  ?  Questions  of  a  simi- 
lar character  have  been  repeatedly  before  the  court,  and 
they  have  uniformly  been  decided  in  the  same  way.  Pres- 
ent defendants  presented  the  same  questions  to  this  court 
at  the  last  term,  and  the  court  held  that  the  power  to  borrow 
money  for  any  public  purpose,  within  the  meaning  of  the 
provision,  was  conferred  by  the  charter  in  express  terms, 
and  that  there  was  nothing  in  the  constitution  of  the  State 
which  limited  the  authority  so  conferred,  or  rendered  it  in- 
valid. Satisfied  with  that  conclusion,  it  is  not  deemed  nec- 
essary to  assign  new  reasons  in  its  support,  or  to  repeat 
those  adduced  in  our  former  opinion. 

Proceeds  of  the  bonds  in  that  case  had  been  appropriated 
in  the  construction  of  a  railway,  and  the  court  held  that  rail- 
ways were  so  far  to  be  considered  as  in  the  nature  of  im- 
proved highways,  and  as  indispensable  to  the  public  interest 
and  the  successful  pursuit  even  of  local  business,  that  a  State 
legislature  might  authorize  the  towns  and  counties  of  a  State 
through  which  a  railway  passes  to  borrow  money,  issue  their 
bonds,  subscribe  for  the  stock  of  the  company,  or  purchase 
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the  same,  with  a  view  of  aiding  those  engaged  in  construct- 
ing or  completing  such  a  public  improvement,  and  that  a 
legislative  act  conferring  such  authority  was  not  in  contra- 
vention of  any  implied  limitation  of  the  power  of  the  legis- 
lature.* Substantially  the  same  decision,  as  to  the  power 
of  the  legislature,  was  made  in  the  case  of  Gelpcke  v.  The 
City  of  Dubuque^f  and  it  is  proper  to  remark  that  the  opinion 
of  the  court  in  that  case  was  chiefly  founded  upon  a  pro- 
vision in  the  charter  of  that  city,  expressed  in  the  same 
words  as  the  provision  under  consideration  in  this  case. 
Same  question  was  presented  to  this  court,  on  a  second  occa- 
sion, at  the  last  terra,  and  the  court  unanimously  held  that, 
unless  restrained  by  the  organic  law,  the  legislature  of  a 
State  had  the  right  to  authorize  a  municipal  corporation  to 
take  stock  in  a  railroad  or  other  work  of  internal  improve- 
ment, te  borrow  money  to  pay  for  it,  and  to  levy  a  tax  to 
repay  the  loan.J 

2.  Applying  these  decisions  to  the  present  case,  it  is  clear 
that  nothing  remains  open  for  discussion  except  the  question, 
whether  the  bonds  issued  to  aid  in  constructing  a  plank-road 
fall  within  the  same  principle  as  those  issued  granting  aid 
to  a  railway?  Plank-roads  are  as  much  highways  as  rail- 
roads, and  if  authorized  to  be  constructed  by  the  legislature, 
they  are  public  improvements.  Money  borrowed  to  aid  in 
the  construction  of  such  a  work  by  a  municipal  corporation 
is  borrowed  for  a  public  purpose,  and  if  the  road  leads  from, 
extends  to,  or  passes  through  the  limits  of  the  corporation 
furnishing  the  aid,  the  bonds  of  the  corporation  given  as  the 
means  of  raising  the  money,  are  within  the  power  conferred 
by  that  provision. § 

3.  Attention  is  also  called  to  the  fact,  that  the  courts  of 
the  State  have  recently  decided,  in  several  cases,  that  the 
city  Ixid  no  authority  to  issue  the  bonds;  and  reference  is 
made  to  the  decisions  of  this  court,  where  it  is  held  that  this 


*  Rogers  v.  Burlington,  8  Wallace,  654.  f  ^  ^^'  202. 

J  Thomson  v,  Lee  County,  8  Id.  880. 
{  Meyer  v.  City  of  Muscatine,  1  Id.  884. 
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court  follows  the  decisions  of  the  State  courts  in  the  settled 
construction  of  their  constitutions  and  statutes. 

Similar  suggestions,  in  this  class  of  cases,  have  several 
times  been  presented  to  this  court,  and  the  court  has  on 
two  occasions  carefully  examined  the  subject,  and  shown  to 
a  demonstration  that  they  cannot  avail  where  the  bonds,  at 
the  time  they  were  issued,  were  valid  by  the  constitution 
and  laws  of  the  State,  as  expounded  by  the  courts  of  the 
State.  Discussion  upon  that  topic  is  unnecessary,  as  the 
point  is  controlled  by  those  decisions.* 

For  these  reasons,  we  are  of  the  opinion  that  the  Circuit 
Court  should  have  sustained  the  demurrer  of  the  plaintiffs 
to  the  answer  of  the  defendants. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed,' 
with  costs,  and  the  case  is  remanded  for  further  proceedings 
in  conformity  to  the  opinion  of  this  court. 

Judgment  accordingly. 


Larnbd  v.  Burlington. 

The  doctrines  of  the  preceding  case  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

Mr.  Grani,  for  the  plaintiff  in  error;  Mr.  Ewing^  contra. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the 
court. 

The  present  case,  in  many  of  its  features,  is  like  the  pre- 
ceding. It  was  an  action  of  debt  to  recover  the  amount  of 
two  bonds,  each  for  one  thousand  dollars,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum.     They  were  issued 

*  Gelpcke  v.  Dubuque,  1  Wallace,  202  j  Havemeyer  v.  Iowa  Co.,  8  Id.  294. 
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on  the  seventeenth  day  of  June,  1852,  under  an  ordinance 
of  the  city  to  authorize  a  loan,  to  be  invested  in  the  stock  of 
the  phiuk-road  company  mentioned  in  tlie  declaration.  Al- 
legations of  the  declaration  were  substantially  the  same  as 
in  the  preceding  case.  Corporation  defendants  appeared 
and  demurred  to  the  declaration  and  showed  for  cause,  (1) 
That  the  mayor  and  recorder  of  the  city  had  no  .power  to 
issue  the  bonds ;  (2)  That  the  section  of  the  charter  of  the 
city  mentioned  in  the  declaration  conferred  no  authority  on 
the  city  to  issue  the  bonds  for  the  purpose  stated ;  (8)  That 
the  purpose  for  which  the  bonds  were  issued  as  alleged,  was 
not  a  public  purpose. 

Parties  were  heard,  and  the  court  sustained  the  demurrer, 
and  the  plaintiff'  electing  to  stand  upon  the  declaration,  the 
court  rendered  judgment  for  the  defendants  and  the  plain- 
tiff removed  the  cause  into  this  court  by  writ  of  error.  Both 
parties  agree  that  the  questions  presented  for  decision  in  this 
case  are  the  same  as  in  the  preceding  case  and  it  must  be  de- 
cided in  the  same  way.  All  of  the  reasons  assigned  for  the  de- 
cision in  that  case  are  equally  applicable  in  this  case,  and  we 
have  but  few  additional  remarks  to  make  in  support  of  our 
conclusion.  Cases  involving  the  validity  of  the  bonds  given 
by  municipal  corporations  as  material  aid  in  the  construction 
of  railroads,  have  frequently  been  before  the  court,  and  when- 
ever they  have  come  up  they  have  uniformly  received  the  at- 
tentive consideration  of  the  court.  Defects  in  the  proceed- 
ings of  the  board  of  county  commissioners  were  suggested  in 
the  case  of  Knox  County  v.  Aspinwall;*  but  the  court  held 
that  the  board  were  the  proper  judges  whether  or  not  a  ma- 
jority of  the  votes  in  the  county  had  been  cast  in  favor  of 
the  subscription  to  the  stock,  and  that  where  the  bonds  on 
their  face  imported  a  compliance  with  the  law  under  which 
they  were  issued,  the  purchaser  and  holder  for  value  was 
not  bound  to  look  further  for  evidence  of  a  compliance  with 
the  conditions  in  the  grant  of  power. 

Precisely  the  same  rule  was  applied  to  cities  in  the  case 

*  21  Howard,  639. 
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of  Bissel  V.  Jeffersonville*  where  it  was  again  held  that  it 
was  too  late  to  make  such  objections  as  against  innocent 
holders,  or  even  against  the  railroad,  when  it  appeared  that 
the  bonds  purporting  on  their  face  to  have  been  executed  by 
authority,  had  been  issued  and  delivered.  Very  stringent 
application  of  the  same  rule  was  made  in  the  case  of  Mercer 
County  v.  Hackety-f  which  is  the  last  of  the  series  to  which 
reference  will  be  made, — all  of  these  cases,  proceeding  upon 
the  ground  that  the  construction  of  a  railroad  for  travel  and 
transportation  was  a  public  improvement,  and  that  it  was 
competent  for  the  legislature  to  authorize  municipal  corpor- 
ations to  furnish  material  aid  for  such  a  work,  and  we  have 
no  doubt  that  the  views  of  the  court  were  entirely  correct. 
Like  the  preceding,  the  present  case  has  respect  to  a  plank- 
road,  but  we  repeat,  that  where  such  an  improvement  is  au- 
thorized by  the  legislature  and  is  connected  with  the  muni- 
cipality issuing  the  bonds,  the  case  properly  falls  within  the 
same  rule.  It  follows  that  the  declaration  was  sufficient,  and 
that  the  demurrer  should  have  been  overruled. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings, 
in  conformity  with  the  opinion  of  this  court. 

Judgment  accordingly. 


Cummings  v.  The  State  of  Missouri. 

1.  Under  the  form  of  creatiDg  a  qualification  or  attaching  a  condition,  the 

States  cannot  in  effect  inflict  a  punishment  for  a  past  act  which  was  not 
punishable  at  the  time  it  was  committed. 

2.  Deprivation  or  suspension  of  any  civil  rights  for  past  conduct  is  punish- 

ment for  such  conduct. 
8.  A  bill  of  attainder  is  a  legislative  act  which  inflicts  punishment  without 
a  Judicial  trial.    If  the  punishment  be  less  than  death,  the  act  is  termed 

*  24  Howard,  299.  t  1  Wallace,  88. 
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a  bill  of  pains  and  penalties.  Within  the  meaning  of  the  Constitution 
bills  of  attainder  include  bills  of  pains  and  penalties. 

4.  These  bills,  though  generally  directed  against  individuals  by  name,  may 
be  directed  against  a  whole  class,  and  they  may  inflict  punishment  ab- 
solutely, or  may  inflict  it  conditionally. 

6.  The  clauses  of  the  second  article  of  the  constitution  of  Missouri  (set  forth 
at  length  in  the  statement  of  the  case,  infra,  pp.  279-281),  which  require 
priests  and  clergymen,  in  order  that  they  may  continue  in  the  exercise 
of  their  professions,  and  be  allowed  to  preach  and  teach,  to  take  and 
subscribe  an  oath  that  they  have  not  committed  certain  designated  acts, 
some  of  which  were  at  the  time  oflTcnces  with  heavy  penalties  attached, 
and  some  of  which  were  at  the  time  acts  innocent  in  themselves,  consti- 
tute a  bill  of  attainder  within  the  meaning  of  the  provision  in  the  Fed- 
eral Constitution  prohibiting  the  States  from  passing  bills  of  that  char- 
acter. 

6.  These  clauses  presume  that  the  priests  and  clergymen  are  guilty  of  the 

acts  specifled,  and  adjudge  the  deprivation  of  their  right  to  preach  or 
teach  unless  the  presumption  be  first  removed  by  their  expurgatory 
oath :  they  assume  the  guilt  and  adjudge  the  punishment  conditionally. 

7.  There  is  no  practical  difierence  between  assuming  the  guilt  and  declaring 

it.  The  deprivation  is  efiected  with  equal  certainty  in  the  one  case  as 
in  the  other.  The  legal  result  is  the  same,  on  the  principle  that  what 
cannot  be  done  directly  cannot  be  done  indirectly. 

8.  The  prohibition  of  the  Constitution  was  intended  to  secure  the  rights  of 

the  citizen  against  deprivation  for  past  conduct  by  legislative  enact- 
ment, under  any  form,  however  disguised. 

9.  An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act  which 

was  not  punishable  at  the  time  it  was  committed ;  or  imposes  additional 
punishment  to  that  then  prescribed ;  or  changes  the  rules  of  evidence 
by  which  less  or  diflTerent  testimony  is  sufficient  to  convict  than  was 
then  required. 

10.  The  clauses  of  the  second  article  of  the  constitution  of  Missouri,  already 

referred  to,  in  depriving  priests  and  clergymen  of  the  right  to  preach 
and  teach,  impose  a  penalty  for  some  acts  which  were  innocent  at  the 
time  they  were  committed,  and  increase  the  penalty  prescribed  for 
such  of  the  acts  specified  as  at  the  time  constituted  public  ofiTences,  and 
in  both  particulars  violate  the  provision  of  the  Federal  Constitution 
prohibiting  the  passage  by  the  States  of  an  ex  post  facto  law.  They  fur- 
ther violate  that  provision  in  altering  the  rules  of  evidence  with  respect 
to  the  proof  of  the  acts  specifled — thus  in  assuming  the  guilt  instead  of 
the  innocence  of  the  parties ;  in  requiring  them  to  establish  their  inno- 
cence, instead  of  requiring  the  government  to  prove  their  guilt ;  and  in 
declaring  that  their  innocence  can  be  shown  only  in  one  way,  by  an  ex- 
purgatory oath. 

11.  Although  the  prohibition  of  the  Constitution  to  pass  an  ex  post  facto  law 

is  aimed  at  criminal  cases,  it  cannot  be  evaded  by  giving  a  civil  form  to 
that  which  is  in  substance  criminal. 
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In  January,  1865,  a  convention  of  representatives  of  the 
people  of  Missouri  assembled  at  St.  Louis,  for  the  purpose 
of  amending  the  constitution  of  the  State.  The  representa- 
tives had  been  elected  in  November,  1864.  In  April,  1865, 
the  present  constitution — amended  and  revised  from  the 
previous  one — was  adopted  by  the  convention ;  and  in  June, 
1865,  by  a  vote  of  the  people.  The  following  are  the  third, 
sixth,  seventh,  ninth,  and  fourteenth  sections  of  the  second 
article  of  the  constitution : 

Sec.  3.  At  any  election  held  by  the  people  under  this  Consti- 
tution, or  in  pursuance  of  any  law  of  this  State,  or  under  any 
ordinance  or  by-law  of  any  municipal  corporation,  no  person 
shall  be  deemed  a  qualified  voter,  who  has  ever  been  in  armed 
hostility  to  the  United  States,  or  to  the  lawful  authorities  thereof ,  or 
to  the  government  of  this  State;  or  has  ever  given  aid,  comfort, 
countenance,  or  support  to  persons  engaged  in  any  such  hostility; 
or  has  ever,  in  any  manner,  adhered  to  the  enemies,  foreign  or 
domestic,  of  the  United  States,  either  by  contributing  to  them, 
or  by  unlawfully  sending  within  their  lines,  money,  goods,  let- 
ters, or  information  ;  or  has  ever  disloyally  held  communication 
with  such  enemies ;  or  has  ever  advised  or  aided  any  person  to 
enter  the  service  of  such  enemies ;  or  has  ever,  by  act  or  word, 
manifested  his  adherence  to  the  cause  of  such  enemies,  or  his  desire 
for  their  triumph  over  the  arms  of  the  United  States,  or  his  sym- 
pathy with  those  engaged  in  exciting  or  carrying  on  rebellion 
against  the  United  States ;  or  has  ever,  except  under  overpower- 
ing compulsion,  submitted  to  the  authority,  or  been  in  the  ser- 
vice, of  the  so-called  "Confederate  States  of  America;"  or  has 
ever  left  this  State,  and  gone  within  the  lines  of  the  armies  of 
the  so-called  "  Confederate  States  of  America,**  with  the  pur- 
pose of  adhering  to  said  States  or  armies;  or  has  ever  been  a 
member  of,  or  connected  with,  any  order,  society,  or  organiza- 
tion, inimical  to  the  government  of  the  United  States,  or  to  the 
government  of  this  State ;.  or  has  ever  been  engaged  in  guerilla 
warfare  against  loyal  inhabitants  of  the  United  States,  or  in 
that  description  of  marauding  commonly  known  as  "bush- 
whacking;" or  has  ever  knowingly  and  willingly  harbored,  aided, 
or  countenanced  any  person  so  engaged;  or  has  ever  come  into  or 
left  this  State,  for  the  purpose  of  avoiding  enrolment  for  or  draft 
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into  the  military  service  of  the  United  States;  or  has  ever,  with  a 
view  to  avoid  enrolment  in  the  militia  of  this  State,  or  to  escape  the 
performance  of  duty  therein,  or  for  any  other  purpose,  enrolled 
himself,  or  authorized  himself  to  be  enrolled,  by  or  before  any 
oflScer,  as  disloyal,  or  as  a  southern  sympathizer,  or  in  any 
other  terms  indicating  his  disaffection  to  the  Government  of  the 
United  States  in  its  contest  with  rebellion,  or  hie  sympathy  with 
those  engaged  in  such  rebellion ;  or,  having  ever  voted  at  any 
election  by  the  people  in  this  State,  or  in  any  other  of  the  United 
States,  or  in  any  of  their  Territories,  or  held  office  in  this  State, 
or  in  any  other  of  the  United  States,  or  in  any  of  their  Terri- 
tories, or  under  the  United  States,  shall  thereafter  have  sought 
or  received,  under  claim  of  alienage,  the  protection  of  any  foreign 
government,  through  any  coijsul  or  other  officer  thereof,  in  order 
to  secure  exemption  from  military  duty  in  the  militia  of  this 
State,  or  in  the  army  of  the  United  States:  nor  shall  any  such 
person  be  capable  of  holding  in  this  State  any  office  of  honor,  trust, 
or  profit,  under  its  authority;  or  of  being  an  officer,  councilman,  di- 
rector, trustee^  or  other  manager  of  any  corporation,  public  or  private, 
now  existing  or  hereafter  established  by  its  autJwrity ;  or  of  acting 
as  a  professor  or  teacher  in  any  educational  institution,^  or  in  any 
common  or  other  school ;  or  of  holding  any  real  estate  or  other  prop- 
erty in  trust  for  the  use  of  any  church,  religious  society,  or  congrega- 
tion. But  the  foregoing  provisions,  in  relation  to  acts  done 
against  the  United  States,  shall  not  apply  to  any  person  not  a 
citizen  thereof,  who  shall  have  committed  such  acts  while  in  the 
service  of  some  foreign  country  at  war  with  the  United  States, 
and  who  has,  since  such  acts,  been  naturalized,  or  may  hereafter 
be  naturalized,  under  the  laws  of  the  United  States;  and  the 
oath  of  Ipyalty  hereinafter  prescribed,  when  taken  by  any  such 
person,  shall  be  considered  as  taken  in  such  sense. 

Sec.  6.  The  oath  to  be  taken  as  aforesaid  shall  be  known  as 
the  Oath  of  Loyalty,  and  shall  be  in  the  following  terms : 

"I,  A.  B.,  do  solemnly  swear  that  I  am  well  acquainted  with  the  terms 
of  the  third  section  of  the  second  article  of  the  Constitution  of  the  State  of 
Missouri,  adopted  in  the  year  eighteen  hundred  and  sixty-flve,  and  have 
carefully  considered  the  same;  that  I  have  never,  directly  or  indirectly, 
done  any  of  the  acts  in  said  section  specified ;  that  I  have  always  been  truly 
and  loyally  on  the  side  of  the  United  States  against  all  enemies  thereof, 
foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegiance  to  the  United 
States,  and  will  support  the  Constitution  and  laws  thereof  as  the  supreme 
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law  of  the  land,  any  law  or  ordinance  of  any  State  to  the  contrary  notwith- 
standing; that  I  will,  to  the  best  of  my  ability,  protect  and  defend  the 
Union  of  the  United  States,  and  not  allow  the  same  to  be  broken  up  and 
dissolved,  or  the  government  thereof  to  be  destroyed  or  overthrown,  under 
any  circumstances,  if  in  my  power  to  prevent  it;  that  I  will  support  the 
Constitution  of  the  State  of  Missouri ;  and  that  I  make  this  oath  without 
any  mental  reservation  or  evasion,  and  hold  it  to  be  binding  on  me.' 

Sec.  7.  Within  sixty  days  after  this  Constitution  takes  effect, 
every  person  in  this  State  holding  any  office  of  honor,  trust,  or 
profit,  under  the  Constitution  or  laws  thereof,  or  under  any 
municipal  corporation,  or  any  of  the  other  offices,  positions,  or 
trusts,  mentioned  in  the  third  section  of  this  Article,  shall  take 
and  subscribe  the  said  oath.  If  any  officer  or  person  referred 
to  in  this  section  shall  fail  to  comply  with  the  requirements 
thereof,  his  office,  position,  or  trust,  shall,  ipso  facto,  become 
vacant,  and  the  vacancy  shall  be  filled  according  to  the  law 
governing  the  case. 

Sec.  9.  No  person  shall  assume  the  duties  of  any  state,  county, 
city,  town,  or  other  office,  to  which  he  may  be  appointed,  other- 
wise than  by  a  vote  of  the  people;  nor  shall  any  person,  after 
the  expiration  of  sixty  days  after  this  Constitution  takes  effect, 
be  permitted  to  practise  as  an  attorney  or  counsellor  at  law; 
nor,  after  that  time,  sball  any  person  be  competent  as  a  bishop, 
priest,  deacon,  minister,  elder,  or  other  clergyman  qf  any  relig- 
ious persuasion,  sect,  or  denomination,  to  teach,  or  preach,  or 
solemnize  marriages,  unless  such  person  sball  have  first  taken, 
subscribed,  and  filed  said  oath. 

Sec.  14.  Whoever  shall,  after  the  times  limited  in  the  seventh 
and  ninth  sections  of  this  Article,  hold  or  exercise  any  of  the 
offices,  positions,  trusts,  professions,  or  functions  therein  speci- 
fied, without  having  taken,  subscribed,  and  filed  said  oath  of 
loyalty,  shall,  on  conviction  thereof,  be  punished  by  fine,  not  less 
than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  six  months,  or  by  both  such  fine  and  imprison- 
ment; and  whoever  shall  take  said  oath  falsely,  by  swearing  or 
by  affirmation,  shall,  on  conviction  thereof,  be  adjudged  guilty 
of  perjury,  and  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  years. 

In  September,  A.D.  1865,  after  the  adoption  of  this  consti- 
tution, the  Reverend  Mr.  Cummings,  a  priest  of  the  Roman 
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Catholic  Church,  was  indicted  and  convicted  in  the  Circuit 
Court  of  Pike  County,  in  the  State  of  Missouri,  of  the  crime 
of  teaching  and  preaching  in  that  month,  as  a  priest  and 
minister  of  that  religious  denomination,  without  having  first 
taken  the  oath  prescribed  by  the  constitution  of  the  State ; 
and  was  sentenced  to  pay  a  fine  of  five  hundred  dollars  and 
to  be  committed  to  jail  until  said  fine  and  costs  of  suit  were 
paid. 

On  appeal  to  the  Supreme  Court  of  the  State,  the  judg- 
ment was  aflirmed ;  and  the  case  was  brought  to  this  court 
on  writ  of  error,  under  the  twenty-fifth  section  of  the  Ju- 
diciary Act 

Mr.  David  Dudley  Fields  for  Mr.  Cummings^  plaintiff  in  error  : 

My  argument  will  first  be  directed  to  that  part  of  the 
oath  which  affirms  that  the  person  taking  it  has  never  "fte^u 
in  armed  hostility  to  the  United  States,  or  to  the  lawful  dM- 
ihontiQ^  ih^veoiy  01  io  the  government  of  this  Stjate  ;'^  .  .  .  and 
has  never  ^' given  aid^  comforty  countenance^  or  support  to  persons 
engaged  in  any  such  hostility;'^  .  .  .  and  has  never  ^^been  a 
member  of  or  connected  icith  any  order^  society ^  or  organization  in- 
imical  to  the  government  of  the  United  States,  or  to  the  gov- 
ernment ofihis  Slate.'*  If  the  imposition  of  this  is  repugnant 
to  the  Constitution  or  laws  of  the  United  States,  the  whole 
oath  must  fall ;  for  all  parts  of  it  must  stand  or  fall  together. 
Mr.  Cummings  was  convicted,  because  he  had  not  taken 
the  oath,  as  a  whole.  If  there  be  any  part  of  it  which  he 
was  not  bound  to  take,  his  conviction  was  illegal.  The  oath 
is  not  administered  by  portions,  and  there  is  no  authority  so 
to  administer  it. 

My  first  position  is,  that  this  provision  of  the  constitution 
of  Missouri  is  repugnant  to  the  Constitution  and  laws  of  the 
United  States ;  because  it  requires  or  countenances  disloy- 
alty to  the  United  States. 

Stripping  the  case  of  everything  not  immediately  pertain- 
ing to  the  first  position,  the  oath  required  may  be  considered 
as  if  it  contained  only  these  words : 

« I  hereby  declare,  on  oath,  that  I  have  never  been  in  armed 
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hostility  to  the  government  of  the  State  of  Missouri,  nor  given 
aid,  comfort,  countenance,  or  support  to  persons  engaged  in  any 
such  hostility,  and  have  never  been  a  member  of  or  connected 
with  any  organization  inimical  to  the  government  of  this  State." 

This  is  not  an  oath  of  loyalty  to  the  United  States.  The 
government  of  Missouri  has  been,  in  fact,  hostile  to  the 
United  States.  This  is  matter  of  history.  Being  in  armed  , 
hostility  to  this  hostile  State  government  was  an  act  of  loy- 
alty to  the  United  States :  an  act  not  to  be  punished,  but  to 
be  rewarded. 

The  loyal  citizens  of  the  State  were  obliged  to  array  them- 
selves against  its  government;  they  did  so;  they  took  up 
arms  against  it;  they  seized  its  camp  and  overthrew  its 
forces.  Had  it  not  been  for  this  act  of  hostility  the  State 
might  have  been  drawn  into  the  abyss  of  secession.  It  was, 
therefore,  an  act  which  was  not  only  lawful  but  which  was 
required  of  the  citizen  by  his  allegiance  to  the  United  States. 

The  Constitution  and  laws  of  the  United  States  require 
allegiance  and  active  support  from  every  citizen,  whatever 
may  be  the  attitude  of  the  State  government.  The  differ- 
ence between  the  Constitution  and  the  Confederation  con- 
sists in  this,  chiefly,  that  under  the  Constitution  the  United 
States  act  directly  upon  the  citizen,  and  not  upon  the 
State.  What  the  United  States  lawfully  require  must  be 
done,  though  it  be  the  seizure  of  the  State  capitol.  The 
State  of  Missouri  could  not  subject  the  plaintiff  in  error  to 
any  loss  or  inconvenience  for  giving,  in  1861,  a  cup  of  coffee 
to  the  soldiers  who  under  General  Lyon  inarched  out  to  St. 
Louis  to  take  Camp  Jackson. 

Let  us  consider,  in  the  second  placey  the  tendency  of  this 
oath,  in  its  relation  to  possible  occurrences.  It  certainly  is 
possible  for  the  government  of  a  State  to  be  hostile  to  the 
United  States.  The  governments  of  the  eleven  States  lately 
in  rebellion  were  so.  If  the  legislature  of  South  Carolina 
were  to  pass  a  law  excluding  from  the  pulpit  and  the  offices 
of  religious  teachers  every  person  who  has  been,  at  any  time 
during  the  late  war,  "  connected  with  any  organization  m- 
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imical  to  the  government"  of  South  Carolina,  that  law  would 
be  held  disloyal  and  unconstitutional.  Suppose  the  legisla- 
ture of  South  Carolina  were  to  go  further,  and  enact  that  no 
person,  white  or  black,  should  ever  vote  in  that  State,  who, 
during  the  war,  gave  aid,  comfort,  or  countenance  to  per- 
sons engaged  in  armed  hostility  to  the  government  of  South 
Carolina,  would  not  every  lawyer  pronounce  such  a  law 
utterly  void  ? 

If  such  an  oath  were  required  in  Tennessee,  the  present 
President  of  the  United  States  could  not  take  it,  and  would 
be  disqualified.  If  it  were  required  in  Virginia,  more  than 
one  of  our  generals  and  admirals  would  be  disqualified. 
And  so  of  thousands  of  other  citizens  of  the  States  lately  in 
rebellion,  who  fought  in  the  Union  ranks,  and  opposed  the 
governments  of  their  own  States. 

There  may  be  collisions  between  the  Federal  and  the 
State  governments,  not  breaking  out,  as  the  last  has  done, 
into  flagrant  war.  A  State  government  may  attempt  to  re- 
sist the  execution  of  a  judgment  of  a  Federal  court ;  and  the 
President  may  be  obliged  to  call  out  the  militia  to  assist  the 
marshal.  In  such  event,  every  man  in  the  ranks  will  be  in 
armed  hostility  to  the  government  of  the  State.  But  the 
State  cannot  make  him  suflfer  for  it. 

This  results  from  the  rule  of  the  Constitution,  that  the  in- 
strument itself,  and  the  laws  made  in  pursuance  of  it,  are 
the  supreme  law  of  the  land;  and  whatever  obstructs  or  im- 
pairs, or  tends  to  obstruct  or  impair,  their  free  and  full  oper- 
ation is  unconstitutional  and  void. 

The  second  position  which  I  take  is,  that  the  provision 
imposing  this  oath  as  a  condition  of  continuing  to  preach  or 
teach  as  a  minister  of  the  Gospel,  is  repugnant  to  that  part 
of  the  tenth  section  of  the  first  article  of  the  Constitution  of 
the  United  States  which  prohibits  the  States  from  passing 
"  any  bill  of  attainder"  or  "  ex  post  facto  law." 

Here,  again,  let  us  take  a  particular  part  of  the  oath,  and 
refer  to  so  much  as  affirms  that  the  person  taking  it  has 
never,  "  by  act  or  word,  manifested  his  .  .  .  sympathy  with 
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those  .  .  .  engaged  iu  .  .  .  carrying  on  rebellion  against 
the  United  States.'*  Making  a  simple  sentence  of  this  por- 
tion, it  would  read  thus : 

"  i  declare,  on  oath,  that  I  have  never,  by  act  or  word,  mani- 
fested my  sympathy  with  those  engaged  in  rebellion  against 
the  United  States." 

It  may  be  assumed  that  previous  to  the  adoption  of  this 
Constitution  it  had  not  been  declared  punishable  or  illegal 
to  manifest,  by  act  or  word,  sympathy  with  those  who  were 
drawn  into  the  Rebellion.  It  would  be  strange,  indeed,  if  a 
minister  of  the  Gospel,  whose  sympathies  are  with  all  the 
children  of  men — the  good  and  the  sinful,  the  happy  and  the 
sorrowing — ^raight  not  manifest  such  sympathy  by  an  act  of 
charity  or  a  word  of  consolation.  We  will  start,  then,  with 
the  assumption  that  the  act  which  the  plaintiff  in  error  is  to 
affirm  that  he  has  not  done  was  at  that  time  lawful  to  be 
done. 

Test  oaths,  in  general,  have  been  held  odious  in  modern 
ages,  for  two  reasons:  one,  because  they  were  inquisitorial; 
and  the  other,  because  they  were  used  as  instruments  of 
proscription  and  cruelty.  In  both  respects  they  are  con- 
trary to  the  spirit,  at  least,  of  our  institutions,  and  are  in- 
defensible, except  when  applied  to  matters  outside  of  the 
domain  of  rightSy  and  when  prospective  in  their  operation. 
Whatever  the  people  may  give  or  withhold  at  will,  they  may 
have  a  constitutional  right  to  burden  with  any  condition  they 
please.     This  is  at  once  the  origin  an^d  extent  of  the  rule. 

When  applied  to  jmst  acts,  another  principle  interposes  its 
shield;  that  is,  that  no  person  can  justly  be  made  to  accuse 
himself.  This  is  incorporated  in  the  fifth  amendment,  in 
the  following  words : 

"No  person  .  .  .  shall  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself." 

And  although  this  prohibition  is  in  terms  applied  to  crim- 
inal cases,  it  cannot  be  evaded  by  making  that  civil  in  form 
which  is  essentially  criminal  in  character. 

Retrospective  test  oaths,  that  is  to  say,  oaths  that  the  per- 


286  CuMMiNGS  r.  Thb  State  of  Missouri.    [Sop.  Ct 

Argument  for  Mr.  Cummings. 

sons  taking  them  have  not  theretofore  done  certain  things, 
are  almost  unknown. 

Among  the  constitutional  guarantees  against  the  abuse 
of  Federal  power  thrown  around  the  American  citizen,  are 
these  three:  First,  he  cannot  be  punished  till  judicially  tried; 
second,  he  cannot  be  tried  for  an  act  innocent  when  com- 
mitted; and,  third,  when  tried  he  cannot  be  made  to  bear 
witness  against  himself. 

Two  of  these  guarantees,  and  the  last  two,  are  set  also 
against  the  abuse  of  Slate  power. 

The  prohibition  to  pass  an  ex  post  facto  law  is,  in  the  sense 
of  the  Constitution,  a  prohibition*  to  pass  any  law  which 
"  renders  an  act  punishable  in  a  manner  in  which  it  was  not 
punishable  when  it  was  committed."  The  question  in  the 
present  case,  therefore,  becomes  simply  this:  Is  it  a  punish- 
ment to  deprive  a  Christian  minister  of  the  liberty  of  preach- 
ing and  teaching  his  faith  ?  What  is  punishment?  The  in- 
fliction of  pain  or  privation.  To  inflict  the  penalty  of  death, 
is  to  inflict  pain  and  deprive  of  life.  To  inflict  the  penalty 
of  imprisonment,  is  to  deprive  of  liberty.  To  impose  a  fine, 
is  to  deprive  of  property.  To  deprive  of  any  natural  right, 
is  also  to  punish.  And  so  is  it  punishment  to  deprive  of  a 
privilege. 

Depriving  Mr.  Cummings  of  the  right  or  privilege,  which- 
ever it  may  be  called,  of  preaching  and  teaching  as  a  Chris- 
tian minister,  which  he  had  theretofore  enjoyed,  and  of  acting 
as  a  professor  or  teacher  in  a  school  or  educational  institu- 
tion, was  in  efiect  a  punishment. 

It  is  not  necessary  to  inquire  whether  it  was  intended  as 
a  punishment.  If  the  legislature  may  punish  a  citizen,  by 
deprivation  of  office  or  place,  on  the  ground  that  bis  con- 
tinuing to  hold  it  would  be  dangerous  to  the  State,  then 
every  punishment,  by  deprivation  of  political  or  civil  rights, 
is  taken  out  of  the  category  of  prohibited  legislation.  Con- 
gress and  the  State  legislatures — ^for  in  this  respect  they  lie 
under  the  same  prohibition — can  pass  retroactive  laws  at 
will,  depriving  the  citizen  of  everything  but  his  life,  liberty, 
and  accumulated  capital. 
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The  imposition  of  this  oath  was,  however,  intended  as  a 
punishment  This  is  evident  from  its  history  and  its  cir- 
cumstances. It  is  patent  to  all  the  world  that  the  object  of 
the  exclusion  was  to  affect  the  person,  and  not  the  profession. 
Mr.  Cummings  may  possibly,  at  some  moment  during  the 
last  five  years,  have  manifested,  by  act  or  word,  his  sympathy 
with  those  engaged  in  carrying  on  rebellion  against  the 
United  States;  he  may  have  given  alms  to  the  wounded 
rebel  prisoners  lying  in  our  hospitals,  or  he  may  have  spoken 
to  them  words  of  consolation;  but  no  reason  can  be  assigned, 
from  all  that,  why  he  should  not  solemnize  marriage  or  teach 
the  ten  commandments;  nor  can  any  man  arrive  at  the  belief 
that  the  convention  which  devised  this  constitution  had  any 
such  notion. 

Let  us  turn  now  to  the  other  prohibition,  that  against 
passing  any  "bill  of  attainder."  This  expression  is  generic, 
and  includes  not  only  legislative  acts  to  punish  for  felonies, 
but  every  legislative  act  which  inflicts  punishment  without 
a  judicial  trial.  If  the  offence  be  less  than  felony,  the  act 
is  usually  called  a  bill  of  pains  and  penalties. 

It  is  not  necessary  that  the  persons  to  be  affected  by  a 
bill  of  attainder  should  be  named  in  the  bill.  The  attainder 
passed  in  the  28th  year  of  Henry  VIII,  against  the  Earl  of 
Kildare  and  others  (chap.  18,  A.  D.  1536),  enacted  that  "all 
such  persons  which  be,  or  heretofore  have  been  comforters, 
abettors,  partakers,  confederates,  or  adherents  unto  the  said 
late  earl,  &c.,  in  his  or  their  false  and  traitorous  acts  and 
purposes,  shall  in  likewise  stand  and  be  attainted,  adjudged, 
and  convicted  of  high  treason." 

It  is  therefore  certain,  that  if  Mr.  Cummings  had  been  by 
name  designated  in  the  constitution  of  Missouri,  and  thereby 
declared  to  be  deprived  of  his  right  to  preach  as  a  minister 
of  religion,  or  to  teach  in  a  seminary  of  learning,  for  the 
reason  that  he  had  done  some  of  the  acts  mentioned  in  the 
oath,  such  an  attempt  would  have  been  in  contravention  of 
the  prohibition  against  passing  a  bill  o*f  attainder ;  and  it  is 
equally  certain,  that  if  he  had  been  thereunder  judicially 
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convicted  for  doing  the  same  things,  being  not  punishable 
when  done,  the  conviction  would  have  been  in  contraven- 
tion of  the  other  prohibition  against  passing  an  ex  post  facto 
law. 

Does  it  make  any  difference  that  these  results  are  effected 
by  means  of  an  oath,  or  its  tender  and  refusal  ?  There  is 
only  this  difference,  that  these  means  are  more  odious  than 
the  other.  The  legal  result  must  be  the  same,  if  there  is 
any  force  in  the  maxim,  that  what  cannot  be  done  directly 
cannot  be  done  indirectly;  or  as  Coke  has  it,  in  the  29th 
chapter  of  his  Commentary  upon  Magna  Charta,  "  Quando 
aliquid  prohibetuVy  prohibetur  et  omne^  per  quod  devenitur  ad 
tilled:' 

The  constitutional  prohibition  was  intended  to  protect 
every  man's  rights  against  that  kind  of  legislation  which 
seeks  either  to  inflict  a  penalty  without  a  trial  or  to  inflict  a 
new  penalty  for  an  old  matter.  Of  what  avail  will  be  the 
prohibition,  if  it  can  be  evaded  by  changing  a  few  forms  ? 
It  is  unquestionably  beyond  the  competency  of  the  State  of 
Missouri,  by  any  legislation,  organic  or  statutory,  to  enact 
in  so  many  words,  that  if  Mr.  Cummings  on  some  occasion, 
before  it  was  made  punishable,  manifested  by  an  act  or  a  word 
sympathy  with  the  rebels,  therefore  he  shall,  upon  trial  and 
conviction  thereof,  be  deprived  of  the  right  (or  privilege) 
which  he  has  long  enjoyed,  of  preaching  and  teaching  as  a 
Christian  minister.  It  must  be  equally  incompetent  to  enact, 
that  all  those  Christian  ministers,  without  naming  them,  who 
thus  acted,  shall  be  thus  deprived.  And  this  is  because  it 
is  prohibited  to  the  State  to  pass  an  ex  post  facto  law.  It  is 
also  unquestionably  beyond  the  competency  of  the  State,  to 
enact  in  so  many  words,  that  because  Mr.  Cummings,  on 
some  occasion,  after  it  was  made  punishable,  manifested 
such  sympathy,  therefore  he  shall,  without  trial  and  con- 
viction thereof,  be  deprived  of  his  profession.  It  must 
be  equally  incompetent  to  enact  that  all  those  Christian 
ministers  who  have  thus  acted  shall  be  thus  deprived.  And 
this  because  it  is  prohibited  to  the  State  to  pass  a  bill  of 
attainder. 


\ 
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It  does  not  help  this  kind  of  legislation  that  its  taking  ef- 
fect was  made  to  depend  on  the  neglect  or  refusal  to  take  a 
prescribed  oath ;  nor  help  it,  to  declare  that  the  omission  to 
take  the  oath  is  deemed  a  confession  of  guilt.  If  Mr.  Cum- 
mings had  even  admitted  in  the  presence  of  the  convention 
his  alleged  complicity,  that  would  not  have  dispensed  with 
a  judicial  trial. 

The  legal  positions  taken  on  the  part  of  Mr.  Cummings 
may  be  thus  restated.'  He  is  punished  by  deprivation  of 
his  profession,  for  an  act  not  punishable  when  it  was  com- 
mitted, and  by  a  legislative  instead  of  a  judicial  proceeding. 
If  this  is  held  to  be  constitutional  because  it  is  not  done  di- 
rectly, but  indirectly,  through  the  tender  and  refusal  of  an 
oath,  so  contrived  as  to  imply,  if  declined,  a  confession  of 
having  committed  the  act,  then  the  prohibition  may  be 
evaded  at  pleasure.  You  cannot  imagine  an  instance  of  op- 
pression, that  the  Constitution  was  designed  to  prevent,, 
which  may  not  be  effected  by  this  means.  Suppose  the  case 
of  a  man  tried  for  treason,  and  acquitted  by  a  jury.  The 
legislature  may  nevertheless  enact,  that  if  the  person  ac- 
quitted by  a  jury  does  not  take  an  oath  that  he  is  innocent, 
he  shall  be  deprived  of  political  ahd  civil  rights  or  privileges. 
Suppose  that  the  legislature  of  New  York  were  to  pass  an 
act  disqualifying  from  preaching  the  Gospel,  or  healing  the 
sick,  or  practising  at  the  bar,  all  who  during  the  last  year 
were  '* connected  with  any  organization  inimical"  to  the  ad- 
ministration of  the  State  government.  Such  an  act  would 
of  course  be  adjudged  inconsistent  with  the  Federal  Consti- 
tution. But  suppose,  instead  of  passing  the  law  in  this  form,, 
it  should  be  in  the  form  of  requiring  an  oath  from  eveiy 
person  desiring  to  preach  the  Gospel,  or  to  heal  the  sick,  or 
practise  at  the  bar,  that  he  had  not  been  connected  with 
such  an  organization,  would  that  make  the  case  any  better  ?. 
You  can  punish  in  two  ways :  you  can  charge  with  the  al- 
leged crime,  and  proving  it,  punish  for  it;  or  you  can  re- 
quire the  party  to  purge  himself  on  oath ;  and  if  he  refuses, 
punish  him  by  exclusion  from  a  right,  privilege,  or  employ- 
ment. 

VOL.  IV.  19 
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Mr.  Montgomery  Blair  filed  a  briefs  on  the  same  side,  and  after 
citing  several  authorities,  and  enforcing  some  of  the  argu- 
ments of  Mr.  Field,  thus  referred  especially  to  the  opinions 
of  Alexander  Ilamilton. 

Mr.  John  C.  Hamilton,  in  his  "  History  of  the  Republic  of 
the  United  States,"*  says: 

"  The  animosity  natural  to  the  combatants  in  a  civil  conflict, 
the  enormities  committed  by  the  Tories,  when  the  scale  of  war 
seemed  to  incline  in  their  favor,  or  where  they  could  continue 
their  molestations  with  impunity  j  the  inroads  and  depredations 
which  they  made  on  private  property  and  on  the  persons  of 
non-combatants,  and  the  harsh  and  cruel  councils  of  which  they 
were  too  often  the  authors,  appeared  to  place  them  beyond  the 
pale  of  humanity.     This  was  merely  the  popular  feeling. 

"In  the  progress  of  the  conflict,  and  particularly  in  its  earli- 
est periods,  attainder  and  confiscation  had  been  resorted  to  gen- 
erally ...  as  a  means  of  war;  but  it  was  a  fact  important  to 
the  history  of  the  revolting  colonies,  that  acts  prescribing  pen- 
alties usually  ofiered  to  the  pei*son8  against  whom  they  were 
directed  the  option  of  avoiding  them  by  acknowledging  their 
allegiance  to  the  existing  government." 

But  there  were  exceptions  to  this  wise  policy.  In  New 
York,  especially,  there  was  a  formidable  party  who  indulged 
the  worst  feelings  and  went  to  the  greatest  extremes.  The 
historian  of  the  Republic  thus  narrates  the  matter: 

^*  Civil  discord,"  says  this  author,  "  striking  at  the  root  of  each 
social  relation,  furnished  pretexts  for  the  indulgence  of  malig- 
naiu  passions;  and  the  public  good,  that  oft  abused  pretext, 
was  interposed  as  a  shield  to  cover  ofiences  which  there  were 
iir»  lawB  to  restrain.  The  frequency  of  abuse  created  a  party 
intere!8ted  in  its  continuance  and  exemption  from  punishment, 
vvln('h,at  last,  became  so  strong  that  it  rendered  the  legislature 
of  tlio  State  subservient  to  its  views,  and  induced  the  enactment 
of  laws  attainting  almost  every  individual  whose  connections 
subjected  him  to  suspicion,  who  had  been  quiescent,  or  whose 

*  VoL  8,  p.  24. 
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possessions  were  large  enough  to  promise  a  reward  to  this  crim- 
inal cupidity.'' 

**Two  bills  followed.  One  was  entitled,  'An  act  declaring  a 
certain  description  of  persons  without  the  protection  of  the  laws, 
and  for  other  purposes  therein  mentioned.'  On  its  being  con- 
sidered, a  member,  a  violent  partisan,  .  .  .  moved  an  amend- 
ment prescribing  a  test  oath,  which  was  incorporated  in  the  act. 
It  disfranchised  the  loyalists  forever.  The  Council  of  Kevision 
rejected  this  violent  bill,  on  the  ground  that  the  *  voluntary  re- 
maining in  a  country  overrun  by  the  enemy,'  an  act  perfectly 
innocent,  was  made  penal,  and  was  retrospective,  contrary  to 
the  received  opinions  of  all  civilized  nations,  and  even  the  known 
principles  of  common  justice,  and  was  highly  derogatory  to  the 
honor  of  the  State,  and  totally  inconsistent  with  the  public 
good." 

The  act  nevertheless  was  passed.  In  regard  to  the  test 
oath,  General  Hamilton  said : 

"  A  share  in  the  sovereignty  of  the  State  which  is  exercised 
by  the  citizens  at  large  in  voting  at  the  elections,  is  one  of  the 
most  important  rights  of  the  subject,  and  in  a  republic  ought  to 
stand  foremost  in  the  estimation  of  the  law.  It  is  that  right 
by  which  we  exist,  as  a  free  people,  and  it  will  certainly  there- 
fore never  be  admitted  that  less  ceremony  ought  to  be  used  in 
divesting  any  citizen  of  that  right  than  in  depriving  him  of  his 
property.  Such  a  doctrine  would  ill  suit  the  principles  of  the 
Eevolution  which  taught  the  inhabitants  of  this  country  to  risk 
their  lives  and  fortunes  in  asserting  their  liberty,  or,  in  other 
words,  their  right  to  a  share  in  the  government.  Let  me  cau- 
tion against  precedents  which  may  in  their  consequences  render 
our  title  to  this  great  privilege  precarious." 

General  Hamilton  further  remarks : 

"  The  advocates  of  the  bill  pretend  to  appeal  to  the  spirit  of 
Whigism,  while  they  endeavored  to  put  in  motion  all  the  furi- 
ous and  dark  passions  of  the  human  mind.  The  spirit  of  Whig- 
ism is  generous,  humane,  beneficent,  and  just.  These  men  in- 
culcate revenge,  cruelty,  persecution,  and  perfidy.  The  spirit 
of  Whigism  cherished  legal  liberty,  holds  the  rights  of  every 
individual  sacred,  condemns  or  punishes  no  man  without  rogu- 
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lar  trial  and  conviction  of  some  crime  declared  by  antecedent 
laws,  reprobates  equally  the  punishment  of  the  citizen  by  arbi- 
trary acts  of  the  legislature  as  by  the  lawless  combinations  of 
unauthorized  individuals,  while  these  men  are  the  advocates  for 
expelling  a  large  number  of  their  fellow-citizens,  unheard,  un- 
tried, or,  if  they  cannot  effect  this,  they  are  for  disfranchising 
them  in  the  face  of  the  Constitution,  without  the  judgment  of 
their  peers  and  contrary  to  the  law  of  the  land.  .  .  .  Nothing 
is  more  common,  than  for  a  free  people  in  times  of  heat  and 
violence  to  gratify  momentary  passions  by  letting  into  the  gov- 
ernment principles  and  precedents  which  afterwards  prove  fatal 
to  themselves.  Of  this  kind  is  the  doctrine  of  disfranchisement, 
disqualification,  and  punishments  by  acts  of  the  legislature.  The 
dangerous  consequences  of  this  power  are  manifest.  If  the  legis- 
lature can  disfranchise  any  number  of  citizens  at  pleasure,  by 
general  descriptions,  it  may  soon  confine  all  the  voters  to  a 
small  number  of  partisans,  and  establish  an  aristocracy  or  oli- 
garchy. If  it  may  banish  at  discretion  all  those  whom  particu- 
lar circumstances  render  obnoxious,  without  hearing  or  trial,  no 
man  can  be  safe,  nor  know  when  he  may  be  the  innocent  victim 
of  a  prevailing  faction.  The  name  of  liberty  applied  to  such  a 
government  would  be  a  mockery  of  common  sense.  .  .  .  The 
people  are  sure  to  be  losers  in  the  event,  whenever  they  suffer 
a  departure  from  the  rules  of  general  and  equal  justice,  or  from 
the  true  principles  of  universal  liberty." 

There  is  another  sentiment  of  the  great  statesman  and 
lawgiver  which  may  be  deemed  not  inappropriate  to  the 
present  unhappy  times.     He  says : 

"  There  is  a  bigotry  in  politics  as  well  as  in  religion,  equally 
pernicious  to  both.  The  zealots  of  either  description  are  igno- 
rant of  the  advantage  of  a  spirit  of  toleration.  It  is  remarkable, 
though  not  extraordinary,  that  those  characters  throughout  the 
States  who  have  been  principally  instrumental  in  the  Revolu- 
tion are  the  most  opposed  to  persecuting  measures.  Were  it 
proper,  I  might  trace  the  truth  of  these  remarks  from  that 
character  who  has  been  the  first  in  conspicuousness,  through 
the  several  gradations  of  those,  with  very  few  exceptions,  who 
either  in  the  civil  or  military  line,  hav^  borne  a  distinguished 
part  in  the  war." 
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Mr.  O.  p.  Strong^  contray  for  the  State,  defendant  in  error. 

I.  The  separate  States  were  originally  possessed  of  all  the 
attributes  of  sovereignty,  and  these  attributes  remain  with 
them,  except  so  far  as  the  people  may  have  parted  with  them 
in  forming  the  Federal  Constitution.* 

The  author  of  the  Federalist,  No.  45,  says : 

"  The  powers  reserved  to  the  several  States  will  extend  to  all 
the  objects  which,  in  the  ordinary  course  of  affairs,  concern  the 
lives,  liberties,  and  properties  of  the  people,  and  the  internal 
order,  improvement,  and  prosperity  of  the  State." 

EL  Among  the  rights  reserved  to  the  States  which  may 
be  considered  as  established  upon  principle,  and  by  unvary- 
ing usage  beyond  question  or  dispute,  is  the  exclusive  right 
of  each  State  to  determine  the  qualification  of  voters  and 
office-holders,  and  the  terms  and  conditions  upon  which 
members  of  the  political  body  may  exercise  their  various 
callings  and  pursuits  within  its  jurisdiction.  Authorities 
already  cited  establish  this  proposition ;  so,  also,  do  others.f  • 

in.  The  provisions  of  the  second  article  of  me  Constitu- 
tion of  Missouri  come  within  the  range  of  these  reserved 
rights,  and  are  neither  "  bills  of  attainder,"  or  of  pains  and 
penalties,  nor  "  ex  post  fa^cto  laws,"  nor  "  laws  impairing  the 
obligation  of  contracts."  They  are  designed  to  regulate 
the  "  municipal  affairs"  of  the  State,  that  is,  to  prescribe 
who  shall  be  voters,  who  shall  hold  office,  who  shall  exercise 
the  profession  of  the  law,  and  who  shall  mould  the  character 
of  the  people  by  becoming  their  public  teachers. 

Bills  of  pains  and  penalties,  and  ex  post  facto  laws,  are 
such  as  relate  exclusively  to  crimes  and  their  punishments.  J 

*  Declaration  of  Independence:  Art.  2,  Articles  of  Confederation;  Art. 
10,  Amendments  to  the  Constitution  of  the  United  States.  Federalist,  No. 
45,  p.  216,  Masters,  Smith  &  Co.'s  edit,  of  1S57.  Calder  v.  Bull,  8  Dallas, 
886;  City  of  New  York  v.  Miln,  11  Peters,  102,  139. 

t  Federalist,  No.  46 ;  Butler  v.  Pennsylvania,  10  Howard,  415 ;  City  of 
New  York  v.  Miln,  11  Peters,  102,  139;  In  re  Oliver,  Lee  &  Co.'s  Bank, 
21  New  York,  9. 

X  1  Blackstonc's  Commentaries,  46;  Sewall  v.  Lee,  9  Massachusetts,  367, 
citing  **  Conspirator's  Bill ;"  2  Woodeson,  41,  p.  621 ;  Chase,  J.,  in  Calder 
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The  true  interpretation  of  these  laws  by  our  own  courts 
is  settled  by  numerous  cases  in  addition  to  those  already 
cited.* 

Not  one  of  these  examples  of  bills  of  pains  and  penalties, 
or  ex  post  facto  laws,  bears  any  resemblance  to  the  constitu- 
tional provisions  which  the  court  is  now  called  to  pass  upon. 
They  were,  in  terms,  acts  defining  and  punishing  crimes. 
They  designated  the  persons  to  be  affected  by  them,  and  did 
not  leave  it  optional  whether  they  would  suffer  the  penalty 
or  not. 

IV.  Every  private  calling  is  subject  to  such  regulations  as 
the  State  may  see  fit  to  impose.  The  privilege  of  appear- 
ing in  courts  as  attorneys-at-law,  and  the  privilege  of  exer- 
cising the  functions  of  a  public  teacher  of  the  people,  have 
always  been  the  subjects  of  legislation,  and  may  be  withheld 
or  conferred,  as  may  best  subserve  the  public  welfare.  Pri- 
vate rights  have  always  been  held  subordinate  to  the  public 
good. 

Even  the  freedom  of  religious  opinion,  and  the  rights  of 
conscience  wbich  we  so  highly  prize,  are  secured  to  us  by 
the  State  constitutions,  and  find  no  protection  in  the  Con- 
stitution of  the  United  States. 

If  any  State  were  so  unwise*  as  to  establish  a  State  religion^ 
and  require  every  priest  and  preacher  to  be  licensed  before 
he  attempted  to  preach  or  teach,  there  is  no  clause  in  the 
Federal  Constitution  tKat  would  authorize  this  court  to  pro- 
nounce the  act  unconstitutional  or  void.f 

V.  Bull,  8  Dallas,  390,  891;  Paterson,  J.,  Id.  897;  Carpenter  «.  Common-    * 
wealth  of  Pennpylvania,  17  Howard,  456,  463;  The  Earl  of  Strafford's  Case, 
3  Howell's  State  Trials,  1615;  Sir  John  Fenwick's  Case,  7  and  8  Wm.  Ill, 
ch.  8 ;  Bishop  of  Kochester's  Case,  9  Geo.  I,  ch.  17. 

*  Ross's  Case,  2  Pickering,  165;  Rand's  Case,  9  Grattan,  738;  Boston  v. 
Cummins,  16  Georgia,  102;  Charles  River  Bridge  v.  Warren  Bridge,  11 
Peters,  420. 

f  Austin  V,  The  State,  10  Missouri,  591 ;  Simmons  v.  The  State,  12  Id.  268; 
State  V.  Ewing,  17  Id.  515;  The  State  of  Mississippi  v.  Smcdes  &  Marshall, 
26  Mississippi,  47;  The  State  v.  Dews,  R.  M.  Charlton,  897;  CoQn  v.  The 
State,  7  Indiana,  157,  172;  Conner  v.  City  of  New  York,  2  Sandford,  855; 
Same  case,  1  Selden,  285 ;  Bonford  v,  Gibson,  45  Ala.  521 ;  West  Feliciana 
Railroad  Co.  v.  Johnson,  5  Howard's  Mississippi,  277. 
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V.  But  we  are  told  that  this  is  not  an  oath  of  loyalty  to 
the  government  of  the  United  States,  because  it  requires  a 
declaration  that  the  party  has  not  taken  up  arms  against  the 
government  of  the  State. 

The  Constitution  of  the  United  States  is  a  part  of  the 
government  of  the  State.  It  is  as  much  the  Constitution 
of  the  people  of  Missouri  as  the  State  constitution.  Those 
who  defended  the  one  defended  the  other.  -The  State  gov- 
ernment was  never  hostile  to  the  Federal  government.  The 
hostility  of  Governor  Jackson  was  individual  and  personal, 
and  was  intended  to  subvert  both  State  and  Federal  govern- 
ments. 

Mr.  Hamilton  says  :*  "  We  consider  the  State  governments 
and  the  National  government,  as  they  truly  are,  in  the  light 
of  kindred  systems,  and  as  parts  of  one  whole." 

Chief  Justice  McKeanf  also  says :  "  The  government  of 
the  United  States  forms  a  part  of  the  government  of  each 
State.  These  (the  State  and  National)  form  one  complete 
government." 

Mr.  Jefferson,!  speaking  of  the  State  and  Federal  govern- 
ments, says :  **  They  are  coordinate  departments  of  one 
simple  and  integral  whole." 

Mr.  J.  B.  Henderson^  on  the  sam^  side^  for  the  State,  defendant 
in  error : 

Do  the  provisions  of  the  second  article  of  the  Missouri 
constitution  conflict  with  the  Constitution  of  the  United 
States  ?  The  acts  objected  to  are  not  acts  of  a  State  legisla- 
ture. Even  in  regard  to  the  constitutionality  of  such  acts  it 
has  ever  been  thought  a  delicate  duty  to  pass.  If  doubt 
exists,  that  doubt  is  always  given  in  favor  of  the  law.  If 
ordinary  acts  of  legislation  are  to  be  presumed  valid,  and 
are  to  be  set  aside  only  when  patient  examination  brings 
them,  beyond  doubt,  into  conflict  with  the  supreme  law  of 
the  land,  how  much  stronger  the  presumption  in  favor  of  the 

*  Federalist,  No.  82.  f  3  Dallas,  473. 

J  Letter  to  Major  Cartwright,  June  6,  1824  j  Jefferson's  Works,  vol.  4, 
p.  896. 
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act  of  the  people  themselves  in  framing  such  organic  laws 
as  they  may  think  demanded  by  the  exigency  of  the  times 
and  necessary  to  their  safety  ? 

The  tenth  amendment  to  the  Constitution  of  the  United 
States  provides  that  "  the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the  people." 

No  question,  therefore,  can  arise  as  to  the  power  of  the 
people  of  Missouri  to  adopt  the  provisions  in  question  unless 
they  fall  within  the  powers  delegated  to  the  United  States, 
or  are  prohibited  to  the  States  by  the  Federal  Constitution. 
The  subject-matter  of  them  is  clearly  not  within  the  powers 
delegated  to  the  United  States,  but  belongs  to  that  class  of 
legislation  reserved  to  the  States  or  to  the  people,  and  un- 
less it  be  directly  prohibited  to  the  States  by  some  clause  or 
clauses  of  the  Federal  Constitution  the  provisions  must  be 
held  valid.  Among  the  powers  prohibited  to  the  States  is 
one  in  the  tenth  section  of  the  first  article  of  the  Constitu- 
tion, which  provides  "  that  no  State  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts."  This  clause  is  chiefly  relied  on  to  avoid  the  pro- 
visions alluded  to  in  the  constitution  of  Missouri. 

It  has  been  decided  that  bills  of  pains  and  penalties,  which 
inflict  a  milder  degree  of  punishment,  are  included  within 
bills  of  attainder,  which  refer  to  capital  oflfences.  It  has 
been  said  by  an  accurate  writer*  that  in  cases  of  bills  of  at- 
tainder, "the  legislature  assumes  judicial  magistracy,  weigh- 
ing the  enormity  of  the  charge  and  the  proof  adduced  in 
support  of  it,  and  then  deciding  the  political  necessity  and 
moral  fitness  of  the  penal  judgment."  He  says  these  acts, 
instead  of  being  general,  are  levelled  against  the  particular 
delinquent;  instead  of  being  permanent  they  expire,  as  to 
their  chief  and  positive  effects,  with  the  occasion.  Now,  do 
these  provisions  fall  within  this  definition  ?  To  be  obnoxious 
as  bills  of  attainder^  the  provisions  must  operate  against  some  par- 
ticular  delinquent^  or  specified  class  of  delinquents^  and  not  against 

*  Woodeson,  Lecture  41, 
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the  whole  community.  They  must  not  be  permanent  laws, 
operating  as  a  rule  to  control  the  conduct  of  the  whole  com- 
munity, but  must  expire  upon  the  infliction  of  punishment 
on  the  individual  or  individuals  named.  Before  these  pro- 
visions can  be  called  bills  of  attainder,  it  must  appear  that 
they  criminate  the  defendant  for  the  commission  of  some 
act  specified  in  the  third  section  of  the  second  article  of  the 
Constitution ;  and  that  they  assume  to  pronounce  the  punish- 
ment for  that  act.  The  law  itself  must  assume  to  convict 
him. 

If  any  means  be  left  by  which  the  defendant  can  escape 
the  punishment  prescribed  in  the  act,  the  act  cannot  be  a 
bill  of  attainder;  for  a  bill  of  attainder  assumes  the  guilt 
and  punishes  the  offender  whatever  he  may  do  to  escape. 
If  the  act  in  question  applies  as  well  to  the  entire  com- 
munity as  to  him,  and  operates  upon  all  alike,  only  prescrib- 
ing an  oath,  which  may  or  may  not  be  taken  by  him  and 
others,  as  a  condition  of  a  future  privilege,  it  is  in  no  sense 
a  bill  of  attainder. 

If  any  objection  really  exist  against  these  provisions  of 
the  Missouri  constitution  it  is  because  they  are  retrospective 
in  their  operation.  Whether  they  are  ex  post  facto  laws  is, 
therefore,  the  chief  question  for  our  examination. 

Before  proceeding  to  that  examination,  an  argument  of 
one  of  the  counsel  for  the  plaintiff  must  be  noticed.  He 
errs  not  perhaps  in  logical  deduction,  but  in  the  statement 
of  premises. 

lie  argues  thus :  Mr.  Cummings  had  the  right  to  preach. 
A  test  oath  is  prescribed  for  a  person  following  his  profes- 
sion which  he  cannot  truthfully  take,  hence  he  has  to  forfeit 
his  right  to  preach. 

This  is  called  a  punishment,  for  the  acts  of  which  he  is 
guilty,  and  of  which  he  cannot  purge  himself  by  oath.  The. 
punishment,  then,  consists  in  the  forfeiture  of  this  assumed 
right  to  preach  the  Qospel,  Of  course,  punishment  must  be 
impending  to  make  the  objection  apply.  The  real  objection 
to  an  ex  post  facto  law  is  not  that  it  declares  a  past  innocent 
action  a  crime,  but  in  the  fact  that  it  undertakes,  after  so 
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declaring,  to  punish  it.  The  Constitution  of  the  United 
States  steps  in  to  prevent  the  punishment,  not  the  passage 
of  the  act.  I^ow,  if  the  supposed  forfeiture  pronounced  by 
the  act  is  no  punishment  at  all  in  the  eye  of  the  law,  the  ob- 
jection ceases. 

What  is  this  thing  we  call  punishment  for  crime  in  this 
country?  Punishment  under  our  institutions,  legally  con- 
sidered, must  affect  person  or  property.  It  must  take  the 
"  life"  of  an  individual,  impose  restraints  on  his  "  liberty," 
or  deprive  him  of  his  "  property."  Common  sense  teaches 
us  that  no  man  is  punished  by  the  loss  of  something  that 
never  was  his  absolute  property.  If  I  retake  from  my  neigh- 
bor what  I  had  granted  him  during  my  pleasure,  I  inflict  no 
loss  on  him.  He  loses  nothing.  I  gain  nothing.  The  thing 
may  be  of  value,  but  it  is  mine.  If  the  thing  taken  has  no 
value,  although  he  may  not  have  received  it  of  me,  he  does 
not  sufl^er.  Punishment  is  to  inflict  suffering.  This  view 
of  the  subject  is  strengthened  by  the  language  of  the  fifth 
article  of  Amendments  to  the  Federal  Constitution,  and  by 
similar  language  in  each  State  constitution.  This  article 
declares,  first,  that  prosecutions,  exeept  in  particular  cases, 
shall  be  commenced  by  presentment  or  indictment  of  a  grand 
jury.  Coming  to  the  trial,  it  is  next  provided,  that  no  man 
shall  be  twice  tried  for  the  same  offence,  nor  compelled  to 
be  a  witness  against  himself,  and  then,  in  the  same  connec- 
tion, it  provides  that  he  shall  not  "be  deprived  of  his  life, 
liberty,  or  property,  without  due  process  of  law."  The  lat- 
ter part  of  the  clause  evidently  refers  to  the  punishment  of 
crime.  To  punish  one,  then,  is  to  deprive  him  of  life,  liberty,  or 
property.  To  take  from  him  anything  less  than  these,  is  no  pun- 
ishment at  all.  These  are  natural  rights,  and  to  take  them 
away  is  what  we  properly  call  punishment.  All  other  rights 
are  conventional,  and  may  at  any  time  be  resumed  by  the 
public,  in  the  most  summary  way,  without  any  regard  to 
due  process  of  law.  Hence,  public  offices  have  always  been 
taken  away  from  the  incumbents,  by  the  sovereign  act  of 
the  people,  without  consulting  the  incumbents,  without  in- 
forming them,  without  hearing  them  in  their  defence,  and  yet 
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nobody  ever  supposed  this  to  be  a  punishment  of  the  incum- 
bents. It  is  not  a  punishment,  because  it  deprives  them  of 
no  property  whatever.  The  public,  it  is  true,  had  given 
them  a  trust,  but  the  public  had  created  that  trust  for  their 
own  purposes,  and  the  public  can  resume  it  whenever  neces- 
sity or  convenience  require  it.  And  the  public  alone  can 
judge  of  that  necessity  or  convenience. 

Let  us  now  proceed  to  the  examination  of  ex  post  facto 
laws. 

Story,  J.,*  defines  an  ex  post  facto  law  to  be  one  "whereby 
an  act  is  declared  a  crime,  and  made  punishable  as  such, 
which  was  not  a  crime  when  done :  or  wherebj'  the  act,  if  a 
crime,  is  aggravated  in  enormity  or  punishment,  or  whereby 
different  or  less  evidence  is  required  to  convict  an  offender 
than  was  required  when  the  act  was  committed."  This 
court,  in  the  case  of  Fletcher  v.  Peck^  said : 

"An  ex  post  facto  law  is  one  which  renders  an  act  punishable 
in  a  manner  in  which  it  was  not  punishable  when  it  was  com- 
mitted." 

In  Watson  et  al,  v.  Mercer y'\  this  court  said : 

"  The  phrase  ex  post  facto  laws,  is  not  applicable  to  civil  laws, 
but  to  penal  and  criminal  laws,  which  punish  a  party  for  acts 
antecedently  done,  which  were  not  punishable  at  all,  or  not  pun- 
ishable to  the  extent  or  in  the  manner  prescribed." 

Each  and  every  act  enumerated  in  the  third  section  may 
have  been  committed,  and  yet  no  provision  of  this  State 
constitution  attempts  to  punish  it.  Indeed,  it  makes  no 
provision  to  punish  even  in  the  future  the  commission  of 
such  acts  as  are  therein  specified.  The  acts  enumerated  are 
not  denounced  in  the  constitution  as  crimes  at  all,  nor  is 
any  punishment  whatever  attached  to  their  commission. 
How,  then,  is  this  test  oath  an  ex  post  facto  law  ?  It  does  not 
operate  on  the  past.  If  one  stands  on  his  past  record,  how- 
ever guilty  he  may  be,  this  provision  cannot  touch  him.     If 

*  Commentaries  on  the  Constitution.  f  8  Peters,  110. 
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he  is  ever  punished  for  what  he  has  done,  it'  must  be  accord- 
ing to  some  previous  existing  law,  and  not  under  this  act. 
This  act  does  not  deal  with  the  past.  It  looks  only  to  the 
future.  If  it  refers  to  the  past  at  all,  it  is  only  for  the  pur- 
pose of  ascertaining  moral  character  and  fitness  for  the  dis- 
charge of  high  civil  duties,  which  give  credit  and  influence 
in  the  community,  and  can  never  be  safely  intrusted  in  the 
hands  of  base  or  incompetent  men. 

But  to  proceed  with  the  definition.  Justice  Washington, 
delivering  the  opinion  of  the  court  in  Ogden  v.  Saunders* 
speaking  of  bills  of  attainder,  ex  post  facto  laws,  and  laws 
impairing  the  obligation  of  contracts,  said :  "  The  first  two 
of  these  prohibitions  apply  to  laws  of  a  criminal,  and  the 
last  to  laws  of  a  civil  character." 

In  Calder  v.  Bully  the  first  great  case  involving  a  definition 
of  the  term  ex  post  facto,  in  this  court,  Chase,  J.,  delivered 
the  opinion  of  the  court,  and  gave  a  definition  which  has 
been  ever  since  substantially  adopted  as  the  law.  He  said, 
it  is: 

"  First.  Every  law  that  makes  an  action  done  before  the  pass- 
ing of  the  law,  and  which  was  innocent  when  done,  criminal, 
and  punishes  such  action. 

^^  Second.  Every  law  that  aggravates  a  crime  and  makes  it 
greater  than  it  was  when  committed. 

^'  Third.  Every  law  that  changes  the  punishment  and  inflicts 
a  greater  punishment  than  the  law  annexed  to  the  crime  when 
committed. 

"  Fourth.  Every  law  that  alters  the  legal  rules  of  evidence  and 
receives  less  or  different  testimony  than  the  law  required  at  the 
commission  of  the  offence  in  order  to  convict  the  offender." 

Does  this  provision  of  the  State  constitution  assume  to  de- 
clare any  act  already  done  by  the  defendants,  at  any  time, 
to  be  criminal  ?  Is  it,  in  any  sense,  a  criminal  law  to  oper- 
ate upon  the  past  ?  If  it  had  declared  that  previous  acts  of 
practising  law,  innocent  as  they  were  when  done,  should 

*  12  Wheaton,  267. 
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now  be  oftences,  and  might  be  punished  in  the  courts,  the 
provision  could  not,  and  should  not,  be  enforced.  If  the 
provision  had  declared  that  any  person  guilty  of  a  previous 
expression  of  sympathy  with  the  public  enemy,  or  of  pre- 
viously enrolling  himself  as  disloyal,  to  evade  military  ser- 
vice in  the  Union  forces,  or  of  seeking  foreign  protection  as 
an  alien  against  military  service,  might  now  be  indicted  and 
punished  therefor,  by  fine  and  imprisonment,  or  both,  I 
could  well  understand  an  argument  against  its  validity. 
But  this  provision  does  no  such  thing.  It  declares  no  past 
act  of  the  defendant  to  be  an  offence,  nor  does  it  prescribe 
for  any  such  act  any  forfeiture  whatever,  much  less  the  dep- 
rivation of  a  property  right.  What  is  a  criminal  law  ?  It 
defines  an  offence,  and  fixes  the  punishment,  and  the  mode 
of  inflicting  it.  If  it  stamps  as  crime  an  innocent  past  action 
it  is  no  law.  But  if  it  looks  only  to  the  future,  and  gives 
the  choice  to  the  citizen  to  violate  it  or  comply  with  it,  it  is 
a  valid  law,  at  least  so  far  as  this  prohibition  is  concerned. 
This  act,  it  is  true,  defines  an  offence,  but  the  offence  de- 
fined is  one  that  cannot  be  committed  before  the  expiration 
of  sixty  days  after  the  act  shall  have  been  adopted.  No 
man  is  compelled  to  be  guilty.  That  is  not  the  case  under 
an  ex  post  facto  law.  In  such  cases  there  is  no  option  for 
the  victim.  The  act  to  be  punished  is  done,  and  cannot  be 
undone. 

A  punishment  is  also  denounced  in  the  act,  but  that  pun- 
ishment is  to  be  applied  only  to  acts  of  the  future.  This 
act,  then,  does  not  make  a  crime  of  an  action  which  was  in- 
nocent when  done,  and  proceed  to  punish  it,  and  it  cannot 
in  that  respect  be  classed  as  an  ex  post  facto  law. 

If  one  be  guilty  of  treason,  of  course  he  cannot  in  such 
case  take  the  oath,  and  must  therefore  stand  excluded.  It 
is  not  a  new  or  additional  penalty  or  forfeiture  for  the  crime 
of  treason.  It  was  not  so  intended.  In  its  true  purpose, 
such  an  act  is  not  a  criminal  law  at  all,  much  less  an  ex  post 
facto  law.  It  is  an  act  to  fix  the  qualifications  of  voters,  and 
applies  to  the  innocent  as  well  as  to  the  guilty.  If  a  man, 
having  long  enjoyed  the  franchise,  be  excluded  by  the  sov- 
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ereign  act  of  the  people,  unless  he  will  take  an  oath  that  he 
can  read  and  write,  is  it  to  be  construed  an  act  to  punish 
ignorance,  or  an  act  to  preserve  the  purity  and  usefulness 
of  the  ballot-box  ?  If  an  act  were  passed  vacating  the  offices 
of  all  sheriflFs  who  had  not  practised  law  for  five  years  under 
a  license,  before  their  election,  is  the  act  void? 

But  we  are  told  that  this  act  alters  the  legal  rules  of  evi- 
dence, and  receives  less  testimony  than  was  necessary  at  the 
time  the  act  was  committed  to  convict  the  offender.  If  per- 
jury be  committed,  and  at  the  time  of  its  commission  two 
witnesses  are  required  to  convict,  we  can  understand  that  a 
subsequent  act  authorizing  a  conviction  on  the  testimony  of 
one  witness  is  not  valid.  We  can  well  understand  that  a 
law  which  makes  testimony  competent,  that  was  not  compe- 
tent at  the  time  of  the  act,  is  void.  But  the  law  will  not  be 
declared  void  until  its  obnoxious  provisions  are  attempted 
to  be  enforced  in  some  specific  case,  that  is,  until  a  case 
arises.  The  difficulty  here  is  that  plaintiffs  in  error  insist 
that  they  are  on  trial  for  the  offences,  or  rather  the  acts  of 
disloyalty,  named  in  the  third  section.  But  they  are  not 
now  on  trial,  for  no  conviction  or  judgment  therefor  can 
follow  these  proceedings.  The  taking  of  the  oath  is  not  an 
acquittal  of  the  offences  or  acts  enumerated.  The  refusal  to 
take  it  is  not  a  conviction,  nor  does  it  tend  to  a  conviction. 
This  act  has  nothing  to  do  with  the  trial  or  conviction  of 
the  offender  for  past  actions;  it  fixes  no  rule  or  rules  of  evi- 
dence bj^  which  a  conviction  may  be  had  more  easily,  for 
there  can  be  no  trial  or  conviction  at  all  under  the  act  for 
anything  previously  done. 

The  Constitution  provides  that  no  person  "  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  It  is  insisted  that  the  provisions  of  the 
Missouri  law  conflict  with  this  clause,  which  clothes  in  lan- 
guage a  great  principle  of  national  right.  If,  on  the  trial  of 
the  ease  of  Mr.  Cummings,  he  had  been  compelled  to  testify 
against  himself,  there  would  be  some  ground  for  the  com- 
plaint.    We  have  already  attempted  to  show  that  he  is  not 
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deprived  of  life,  liberty,  or  property  under  this  law.  He  is 
surely  not  deprived  of  life  or  liberty,  and  the  right  to  pur- 
sue his  profession  is  not  such  an  absolute  right  of  property 
as  to  be  above  the  control  and  regulation  of  State  law.  It  is 
said  he  is  punished  without  the  right  of  trial  "  by  an  impar- 
tial jury,"  and  without  the 'right  "to  be  confronted  by  the 
witnesses  against  him ;"  without  the  right  of  "  compulsory 
process  for  obtaining  witnesses'*  in  his  favor,  and  without 
that  other  invaluable  right,  "the  assistance  of  counsel"  in 
his  defence.  Suppose  it  were  so,  what  has  this  court  to  do 
with  it  ?  These  great  rights  are  only  secured  by  the  Con- 
stitution "in  all  criminal  prosecutions"  set  on  foot  by  the 
United  States  and  not  in  those  set  on  foot  by  the  States. 
And  nrtw,  in  the  present  prosecution  against  Mr.  Cummings 
for  violating  the  act  itself,  or  in  any  prosecution  that  may  be 
hereafter  instituted  against  him,  or  other  persons,  for  such 
violation,  if  any  of  these  rights  shall  be  denied  them  we  may 
say  the  act  is  unjust,  but  that  is  the  end  of  it.  The  State 
may  do  actsof  injustice  if  it  chooses.  We  must  trust  some- 
thing to  the  States.  Mr.  Cummings,  however,  had  the  right 
of  trial  by  jury;  the  right  to  be  confronted  with  the  wit- 
nesses against  him;  the  right  of  process  to  compel  the  at- 
tendance of  his  witnesses;  and  even  those  beyond  the  limits 
of  our  own  country  will  know  that  he  has  had  "  the  assist- 
ance of  counsel,"  for  he  was  ably  defended  in  the  courts  of 
the  State,  and  they  who  now  defend  him  are  known  wher- 
ever enlightened  jurisprudence  itself  is  known. 

Whenever  prosecutions  arise  under  these  provisions,  there 
will,  doubtless,  be  granted,  in  Missouri,  to  the  accused,  all 
these  guarantees  of  constitutional  liberty.  The  State  can- 
not deny  them  to  one  of  its  citizens  without  denying  them 
to  all;  and  to  suppose  a  people  so  lost  to  common  sense  as 
to  deprive  themselves,  voluntarily,  of  these  great  and  essen- 
tial rights,  necessary  to  a  condition  pf  freedom,  is  to  suppose 
them  incapable  of  self-government. 

But  an  objection  is  also  urged  which  is  well  calculated  to 
excite  interest.  The  rights  of  conscience  are  sacred  rights. 
They  are  too  often  confounded,  however,  with  the  unre- 
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Strained  license  to  corrupt,  from  the  pulpit,  the  public  taste 
or  the  public  morals.  However  this  may  be,  the  American 
people  are  exceedingly  sensitive  on  the  subject  of  religious 
freedom ;  and  whenever  the  people  are  told,  as  they  have 
been  in  this  case,  that  the  indefeasible  right  to  worship  God 
according  to  the  dictates  of  conscience  is  about  to  be  invaded, 
the  public  mind  at  once  arouses  itself  to  repel  the  invasion. 
The  first  article  of  the  amendments  to  the  Constitution  is  in 
these  words : 

^'Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof." 

The  third  clause  of  the  sixth  article  declares  that 

"  Ko  religious  test  shall  ever  be  required  as  a  qualification  to 
any  office  or  public  trust  under  the  United  States." 

Story,  J.,  commenting  on  these  provisions,  says : 

"  The  whole  power  over  the  subject  of  religion  is  left  exclu- 
sively to  the  State  governments,  to  be  acted  upon  according  to 
their  own  sense  of  justice  and  the  State  constitutions." 

The  Jew,  the  infidel,  and  the  Christian  are  equal  only  in 
the  national  councils.  The  States  may  make  any  discrim- 
ination in  favor  of  any  sect  or  denomination  of  Christians, 
or  in  favor  of  the  infidel  and  against  the  Christian.  North 
Carolina  had  the  right  to  exclude  the  Catholic  from  public 
trusts;  and  other  States  have  the  right,  so  long  exercised, 
to  deny  ministers  of  all  denominations  a  place  in  their  legis- 
lative halls.  Congress  cannot  establish  a  national  faith ;  but 
where  are  the  limitations  on  the  powers  t)f  the  States  to  do 
so?  There  are  none,  unless  they  be  found  in  this  provision 
against  bills  of  attainder  and  ex  post  facto  laws — a  provision 
which,  in  its  present  interpretation,  saps  and  withers  every 
right  once  fondly  claimed  by  the  States.  In  the  formation 
of  State  constitutions,  I  have  never  doubted  the  power  to 
regulate  the  modes  of  worship  or  prescribe  forms  for  the 
public  observance  of  religion.  Hence  it  is  that  the  bills  of 
right,  to  be  found  in  all  the  State  constitutions,  attempt  to 
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secure  this  great  right  of  free  and  unrestricted  worship 
against  the  caprice  or  bigotry  of  State  legislators.  But  with- 
in the  limits  of  the  State  constitution,  when  thus  framed, 
the  legislature  has  entire  control  of  the  subject. 

It  is  said  these  oaths  are  unprecedented.  They  are,  no 
doubt,  extraordinary,  perhaps  unprecedented ;  but  the  pro- 
visions themselves  are  no  more  extraordinary  than  the  cir- 
cumstances which  called  them  into  existence.  These  last 
are  not  known  to  all,  and  indeed  are  known  fully  but  to  few. 
I  must  ask  the  privilege  of  departing  so  far  from  the  line 
of  strict  legal  argument  as  partially  to  state  them.  Such  a 
statement  is  indispensable  truly  to  understand  this  case. 

The  bare  recital  of  these  provisions,  I  am  aware,  has  fallen 
harshly  on  the  public  ear.  Loyal  men  in  other  States  hesi- 
tated to  justify  them,  while  the  disloyal  hastened  to  denounce 
them.  Beyond  the  limits  of  Missouri,  they,  perhaps,  have 
had  but  few  advocates.  But  beyond  those  limits,  no  man 
knows  the  terrible  ordeal  through  which  her  people  passed 
during  the  late  Rebellion.  To  appreciate  their  conduct  prop- 
erly, one  must  have  been  on  the  soil  of  the  State,  and  that 
alone  is  not  sufficient :  he  must  have  been  an  active  partici- 
pant in  the  struggle  for  national  life  and  personal  security. 
The  men  of  Missouri,  at  an  early  day  in  this  war,  learned 
to  be  positive  men.  They  were  for,  or  they  were  against^ 
When  the  struggle  came,  each  man  took  his  place.  The 
governor  and  the  legislature  were  disloyal.  A  convention 
called  by  that  legislature,  merely  to  give  character  to-  the 
mockery  of  secession,  proved  to  be  loyal,  and  refused  to- 
submit  an  ordinance  of  secession  to  a  pretended  vote  of  the' 
people.  Hence  came  a  fierce  war  of  opinion.  The  first 
great  contest  was  for  political  power.  Each  party  saw  tke 
absolute  necessity  of  obtaining  it.  With  it,  ultimate  success 
might  be  achieved;  without  it,  success  was  impossible..  In 
the  midst  of  this  controversy,  while  the  issue  was  yet  in 
doubt.  Fort  Sumter  was  attacked,  and  civil  war  suddenly 
broke  upon  the  land.  In  Missouri,  it  was  a  hand-to-hand 
contest,  each  party  fighting  for  the  possessioa  of  power, 
VOL.  ly.  20 
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and  each  feeling  that  expulsion  was  the  penalty  of  failure. 
Acts  of  the  grossest  treason  were  committed;  but  no  man 
could  be  found  who  confessed  himself  present,  or  who  would 
speak  the  truth  against  his  neighbor.  His  silence,  however, 
made  him  no  less  earnest  Neighbors  and  friends  of  long 
standing  separated  and  joined  hostile  forces.  Each  county 
had  its  military  camps,  and  each  municipal  township  its 
opposing  military  and  political  organization.  Traitors  and 
spies  came  from  the  confederate  armies  of  Arkansas  and 
Texas  to  organize  regiments  secretly  in  the  State,  and  found 
shelter  and  food  in  the  houses  of  the  disloyal.  Organized 
armies  sprang  into  existence  around  us,  and  joined  the  ad- 
vancing hosts,  to  assist  in  the  work  of  devastation  and  death. 
Some  who  did  not  themselves  go  into  open  rebellion  from 
prudential  reasons,  some  too  old  to  bear  arms,  urged  others 
to  go,  and  furnished  means  and  money  to  equip  them. 
Some  acted  as  spies  in  their  respective  neighborhoods,  and 
sent  secret  information  to  the  enemy,  which  often  sealed  the 
fate  of  their  neighbors.  The  merchant  in  his  store-room 
talked  treason  to  his  customers;  the  school  teacher  instilled 
its  poison  into  the  minds  of  his  pupils;  the  attorney  ha- 
rangued juries  in  praise  of  those  whose  virtue  demanded  the 
great  charters  of  English  liberty,  and  denounced  the  spirit 
of  this  age  for  its  submission  to  usurpation  and  tyranny. 
And  even  the  minister  of  heaven,  forgetting  of  what  world 
his  Master's  kingdom  was,  went  forth  to  perform  the  part 
allotted  to  him  in  this  great  work  of  iniquity. 

No  man  was  idle.  No  man  could  be  idle.  Men  might 
be  silent,  but  they  were  earnest;  because  life,  and  things 
dearer  than  life,  depended  on  the  issue.  The  whole  man, 
mental  and  physical,  was  employed.  The  whole  community 
was  alike  employed,  and  every  profession,  and  every  avoca- 
tion in  life  was  made  subservient  to  the  great  end, — the 
success  or  overthrow  of  the  government.  On  the  day  when 
the  delegates  to  the  convention  which  framed  this  constitu- 
tion were  elected.  General  Price,  at  the  head  of  twenty 
thousand  desperate  men  from  Arkansas,  Texas,  Louisiana, 
and  Missouri,  was  sweeping  through  the  State,  leaving  be- 
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hind  him  smouldering  ruins  and  human  suflFering;  and  he 
and  they  who  made  this  desolate  path,  were  received  with 
shouts  of  joy  and  approbation  by  thousands  of  citizens,  who 
sought  by  the  ballot,  on  that  day,  to  give  lasting  welcome 
to  the  invaders. 

I  have  referred  to  these  things  to  vindicate  the  people  of 
Missouri  against  the  charges  which  have  been  made  against 
them,  and  to  show  the  reasons  and  the  reasonableness  of 
their  action. 

Mr.  Reverdy  Johnson,  for  the  plaintiff  in  error,  Mr.  Cum- 
mings, in  reply: 

I.  Is  the  provision  in  the  constitution  of  Missouri  obnox- 
ious to  the  objection  of  being  ex  post  facto  ? 

Opposing  counsel  seem  to  suppose  that  the  clause  in  the 
Federal  Constitution  which  would  prevent  an  ex  post  facto 
law  is  not  applicable  to  the  organic  law  of  a  State.  They 
argue  that  even  if  a  provision  such  as  is  contained  in  the 
constitution  of  Missouri  would  be  void  in  a  statute  law  of 
the  State,  yet  it  is  not  void  when  in  her  constitution. 

There  is  no  warrant  for  the  distinction.  The  ninth  sec- 
tion of  the  first  article  of  the  Constitution  of  the  United 
States  restrains  Congress  from  passing  any  bill  of  attainder 
or  any  ex  post  facto  law,  and  the  great  men  by  whom  that 
instrument  was  framed  were  so  well  satisfied  that  legislation 
of  this  description  was  inconsistent  with  all  good  govern- 
ment, that  they  deemed  it  necessary  to  impose  the  same  re- 
striction upon  the  States;  and  this  they  did  by  providing  that 
"no  State'' — not  no  legislature  of  a  State,  Ijut  that  "  no  State" — 
should  pass  any  ex  post  facto  law  or  any  bill  of  attainder.  If 
we  consult  the  contemporaneous  construction — and  which 
has  ever  been  received  almost  as  conclusive  authority  upon 
its  meaning — given  it  by  the  Federalist,  we  will  find*  that 
it  was  not  thought  necessary  to  vindicate  the  Constitution 
upon  the  ground  that  it  contained  a  provision  of  this  de- 
scription.   It  was  thought  sufficient  to  say  that  the  provision 

*  Number  44,  by  Mr.  Madison. 
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was  but  a  declaration  of  a  fundamental  principle  of  free  gov- 
ernment, a  principle  without  which  no  such  government 
could  long  exist,  and  that  it  was  adopted  not  because  there 
was  any  doubt  in  regard  to  it  upon  the  part  of  the  conven- 
tion, or  because  any  doubt  was  entertained  what  would  be 
the  public  opinion  in  relation  to  it,  but  because  it  was  so 
universally  held  to  be  important  that  it  was  deemed  neces- 
sary not  only  by  express  constitutional  provision  to  inhibit 
to  Congress  the  power  to  pass  such  laws,  but  to  prohibit  the 
States  at  any  time  from  doing  so  either. 

It  can  make  no  difference,  therefore,  whether  such  legis- 
lation is  found  in  a  constitution  or  in  a  law  of  a  State;  if  it 
be  within  the  prohibition  it  is  void ;  and  the  only  question, 
therefore,  is  whether  the  constitution  of  Missouri,  in  the 
particular  which  is  involved  in  this  case,  is  not  liable  to  the 
objection  of  being  ex  post  facto. 

My  brothers  of  the  other  side  suppose  that  there  is  no 
punishment  imposed  by  the  constitution  of  Missouri  upon 
one  who  refuses  to  take  the  oath.  Thev  do  not  mean, 
surely,  no  punishment  in  the  general  sense  of  the  term; 
that  he  whose  livelihood  depends  on  his  profession  is  not, 
in  the  general  acceptation  of  the  term,  punished  if  he  is  not 
permitted  to  pursue  it;  that  he  whose  business  it  is,  claim- 
ing to  derive  his  authority  from  a  higher  than  any  human 
source^  to-  preach  peace  on  earth,  good  will  to  men,  is  not 
punished  when  he  is  told  that  he  shall  do  neither;  that  a 
man  is  not  punished  when  he  is  prevented  from  teaching 
his  own  child  (for  this  oath  comprehends  that  act)  the  ways 
T^fhicb  he  believes  are  the  only  ways  that  lead  to  perpetual 
happiness  in  the  future;  cannot  teach  him  what  he  deems 
to  be  man's  duty  to  man  and  man's  duty  to  God ; — without 
taking  an  oath  which  any  State  from  party,  political,  or  re- 
ligious prejudice^  may  think  proper  to  prescribe. 

A  prohibition  of  the  sort  here  enacted,  operating  to  the 
extent  that  it  does,  is  not  only  punishment  but  most  severe 
punishment;  perhaps  the  most  severe. 

And,  if  it  is  a  punishment  in  fact,  why  is  it  not  a  punish- 
ment that  falls  within  the  inhibition  of  the  Constitution  ? 
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The  inhibition  is  absolute  and  as  comprehensive  as  language 
can  make  it. 

Now  what  does  the  constitution  of  Missouri  assume  ?  It 
assumes  that  there  are  persons  in  the  State  of  Missouri  who 
have  been  guilty  of  disloyalty  to  the  United  States.  Oppos- 
ing counsel  argue  that  it  was  of  importance  to  the  future 
welfare  of  Missouri,  when  the  constitution  was  adopted,  that 
such  a  provision  as  this  should  be  incorporated  in  her  fundar 
mental  law.  And  why  ?  Because,  as  they  assert,  there  were 
secret,  silent,  insidious  traitors  in  her  midst;  traitors,  also, 
whose  hands  were  red  with  the  blood  of  loyal  citizens.  The 
argument,  therefore,  as  well  as  the  provision  itself,  assumes 
that  crime  has  been  committed,  and  that  it  is  important  to 
the  State  that  all  who  have  been  guilty  of  that  crime  shall 
forever  be  excluded  from  any  of  the  offices  or  the  employ- 
ments mentioned  in  the  third  section  of  the  second  article 
of  the  constitution.  Then  it  was  put  there  evidently  for  the 
purpose  of  disfranchising  those  who  were  thus  assumed  to  be 
guilty.  Whether  they  were  guilty  or  not,  and  how  they 
were  to  be  punished  if  that  guilt  should  be  established  by 
due  course  of  law,  is  one  question.  Whether,  if  guilty,  they 
could  be  punished  in  the  way  in  which  they  are  punished  by 
this  constitution  is  a  different  question.  If  they  are  guilty, 
and  are  so  to  be  punished,  how  that  guilt  is  to  be  established 
is  a  third  question. 

How  was  their  guilt  to  be  established,  according  to  the 
requirements  of  the  constitution,  if  the  charge  of  treason 
was  made  against  them  ?  By  two  witnesses.  What  would 
be  the  effect  upon  an  individual  if  he  was  convicted?  No 
disfranchisement.  Capacity  to  hold  office  as  far  as  any  posi- 
tive legal  disability  was  concerned — capacity  to  appear  as 
attorney — capacity  to  pursue  his  religious  pursuits;  all 
would  remain  unaflected. 

What  does  this  provision  in  the  constitution  of  Missouri 
do?  It  assumes  that  it  is  not  sufficient  that  society  is 
secured  by  such  punishment  as  the  previous  kw  provided. 
If  the  court  should  think  proper  in  its  discretion  to  award 
the  punishment  of  imprisonment,  and  the  party  survives. 
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he  cannot  be  punished  again  in  any  way  in  the  remainder 
of  his  life.  If  he  seeks  employment  afterwards,  the  question 
of  prior  guilt  may  be  held  to  aftect  his  character;  but  that 
found  to  be  fair  and  he  trustworthy,  the  road  to  honor  and 
to  office  may  be  open  to  him.  This  constitution  of  Missouri 
says  that  this  is  not  enough;  that  the  public  safety  demands 
that,  if  he  is  guilty,  he  shall  be  excluded  from  all  offices  in 
that  State;  not  only  from  all  offices,  but  from  all  employ- 
ments; not  only  from  professional  employment,  but  from 
carrying  on  the  avocation  with  which,  in  his  own  belief, 
heaven  itself  has  endowed  him;  not  only  that,  but  from 
being  an  officer  in  any  municipal  or  other  corporation,  al- 
though he  may  own  nearly  all  the  stock,  and  from  holding 
any  trust. 

Is  that  not  ex  post  facto  ?  The  very  definition  of  such  a  law, 
which  opposing  counsel  have  given  upon  the  authority  of 
this  court  in  the  case  of  Calder  v.  Ball,  and  in  the  subsequent 
cases,  brings  such  a  provision  within  it.  Even  if  we  were  to 
stop  here,  any  law,  and,  as  has  been  already  shown,  any  con- 
stitution, which  imposes  a  punishment  for  crime  in  addition 
to  that  which  the  existing  law  at  the  time  of  Its  commission 
imposed,  is  ex  post  facto. 

But  that  is  not  all.  It  not  only  imposes  an  additional  pun- 
ishment, but  it  changes  altogether  the  evidence  by  which, 
under  the  previous  law,  the  crime  was  to  be  established. 
Two  witnesses  to  the  same  overt  act  were  necessary  to  prove 
the  offence  of  treason.  This  constitution  says,  in  effect,  that 
"  it  is  true  that  hundreds  and  thousands  in  the  State  of 
Missouri  have  been  guilty  of  acts  of  disloyalty  which  would 
subject  them  to  punishment  for  treason  under  the  existing 
law;  and  it  is  true  that  they  may  be  punished  under  that 
law  effectively,  provided  the  government  which  thinks 
proper  to  prosecute  them  can  establish  their  guilt  by  such 
evidence  as  the  constitution  demands;  but  that  will  not 
answer  our  purpose;  we  cannot  accomplish  our  end  in  that 
mode;  we  not  only  propose  to  aggravate  the  punishment, 
but  we  propose  to  establish  the  crime  by  evidence  which  is 
now  inadmissible  for  that  purpose."    And  what  is  that  evi- 
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deuce  as  they  themselves  present  it?  "You,  Mr.  Cummings, 
desire  to  preach,  to  solemnize  marriage,  to  bury  the  dead, 
to  administer  the  sacrament  of  the  Eucharist,  to  console  the 
<iyi»g  9  y^^  shall  not  do  either,  unless  you  will  swear  that 
you  have  not  committed  the  offence:  you  must  purge  your- 
self by  your  own  oath,  or,  as  far  as  we  are  concerned,  we 
find  you  guilty.  We  believe  you  are  guilty;  and  if  you  are 
guilty,  we  do  not  mean  that  you  shall  execute  your  relig- 
ious functions  at  all.  And  we  make  the  fact  of  your  refus- 
ing to  swear  that  you  are  innocent  conclusive  evidence  of 
your  guilt,  and  punish  you  accordingly." 

Now,  Congress  has  treated  an  exclusion  from  the  right 
to  hold  office  as  a  punishment.  The  act  of  the  10th  April, 
1790,  defines  and  punishes  perjury,  and  for  punishment,  it 
is  declared  that  the  party  shall  undergo  "imprisonment  not 
exceeding  three  years,  and  a  fine  not  exceeding  eight  hun- 
dred dollars;  and  shall  stand  in  the  pillory  for  one  hour,  and 
be  thereafter  rendered  incapable  of  giving  testimony  in  any  of  the 
courts  of  the  United  States  until  such  time  as  the  judgment  so 
given  against  the  said  offender  shall  be  reversed.^'*  It  is  plain 
that  to  take  from  him  the  privilege  of  being  a  witness  was 
considered  a  punishment.  By  the  twenty-first  section,  the 
crime  defined  is  that  of  attempting  to  corrupt  a  judge,  and 
as  punishment,  it  is  declared  that  the  party  "shall  be  fined 
and  imprisoned,  and  shall  forever  be  disqualified  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  United  States"  In 
accordance  with  the  impression  that  that  was  not  only  pun- 
ishment, but  punishment  of  a  very  severe  nature,  we  find  in 
the  act  of  July  17,  1862,t  "an  act  to  suppress  insurrection, 
to  punish  treason,"  &c.,  passed  of  course  whilst  the  Rebellion 
was  in  full  force,  this  provision : 

"  That  every  person  guilty  of  either  of  the  oflPences  described 
in  this  act  shall  be  forever  incapable  and  disqualified  to  hold  any 
office  under  the  United  States,^* 

Counsel  on  the  other  side  maintain  thaf  the  exclusion  of 

*  1  Stat,  at  Large,  p.  116,  {  18. 

f  12  Stot.  at  Large,  pp.  589-690,  {  8. 
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the  priest  from  the  right  to  preach  or  to  teach  is  not  ex  post 
facto  legislation  within  the  meaning  of  those  terms  in  the 
Constitution,  because  it  is  not  the  legal  consequence  of  any 
crime;  something  having  no  connection  with  the  crime. 
They  admit,  therefore,  that  if  the  punishment  can  attach 
itself  to  the  crime,  and  it  be  a  punishment  not  known  to  the 
laws  at  the  time  the  crime  was  committed,  it  is  void.  Now, 
what  does  the  State  constitution  do?  Does  it  not  exclude 
because  of  the  crime,  in  consequence  of  the  crime,  and  only 
in  consequence  of  the  crime?  If  it  does,  it  is,  in  the  judg- 
ment of  Missoyri,  or  in  the  judgment  of  its  constitution,  a 
punishment  of  the  crime  just  as  effectually  as  if  a  party  was 
tried  upon  an  indictment  and  convicted,  and  the  law  author- 
ized a  party,  upon  that  conviction,  to  be  excluded  from  the 
right  to  practise  or  to  preach.  That  no  proceeding,  judicial 
in  its  nature,  is  provided  for,  can  make  no  difference;  a  pro- 
ceeding still  more  effiective  is  provided.  A  proceeding  by 
indictment  might  or  might  not  accomplish  the  end;  the  two 
witnesses  required  might  not  be  found;  the  party  might, 
therefore,  be  acquitted.  Ilis  guilt  might  be  in  his  own  bosom, 
and  no  witness  could  be  found,  and,  consequently,  he  would 
be  acquitted.  And  as  its  object  was  to  strike  at  the  crime, 
and  remove  those  who  were  supposed  to  be  loyal  in  the  State 
of  Missouri  from  the  contamination  of  the  crime  or  of  the 
criminal,  it  requires  him  to  swear  that  he  has  not  committed 
it,  and  tells  him,  "  Not  swearing,  we  find  you  have  com- 
mitted the  crime,  and  will  punish  you  accordingly," 

Suppose  that,  instead  of  excluding  Mr.  Cummings  from 
the  practice  of  his  calling,  it  had  said  that  if  he  did  not 
answer  he  should  be  subjected  to  a  pecuniary  penalty,  a  fine, 
or  to  imprisonment,  both  or  either;  would  not  that  be  void 
because  of  the  restriction?  And  if  so,  must  not  this  be  held 
void,  provided  we  agree  with  Congress  in  the  opinion  con- 
tained in  the  two  acts  already  referred  to,  that  exclusion 
from  the  right  to  hold  office  is  "punishment?'* 

The  degree,  the  extent,  the  character  of  the  punishment, 
has  nothing  to  do  with  the  fact  of  punishment.  Admit  that 
Mr.  Cummings  and  all  standing  in  like  relation  are  punished 
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by  this  State  coDBtitution,  and  the  constitution  falls  just  as 
absolutely  as  if,  instead  of  ordaining  that  persons  should  be 
punished  by  not  being  permitted  to  exercise  and  carry  on 
their  occupations,  it  had  said,  "  if  you  do  not  swear  to  your 
innocence  we  infer  you  to  be  guilty,  and  we  fine  and  im- 
prison you."  It  would  be  as  much  in  that  case,  and  not 
more,  a  consequence  of  the  crime,  as  it  is  in  this  case.  And 
once  hold  it  to  be  consequential  upon  the  crime,  and  you 
bring  it  within  the  inhibition,  provided  the  punishment 
which  it  does  inflict  is  not  the  punishment  which  the  law 
inflicted  at  the  time  the  crime  is  alleged  to  have  been  com- 
mitted. 

As  a  member  of  that  Church  which  claims  to  have  its  au- 
thority directly  through  a  regular  and  unbroken  apostolic 
succession  from  the  Author  of  our  religion,  Mr.  Cummings 
is  found  in  the  enjoyment  and  practice  of  all  the  privileges 
belonging  to  the  function  and  of  all  the  sacred  rights  which 
are  incident  to  it.  The  Constitution  of  the  United  States, 
to  be  sure,  so  far  as  the  article  which  proclaims  that  there 
shall  be  no  interference  with  religion  is  concerned,  is  not 
obligatory  upon  the  State  of  Missouri;  but  it  announces  a 
great  principle  of  American  liberty,  a  principle  deeply  seated 
in  the  American  mind,  and  now  almost  in  the  entire  mind 
of  the  civilized  world,  that  as  between  a  man  and  his  con- 
science, as  relates  to  his  obligations  to  God,  it  is  not  only 
tyrannical  but  unchristian  to  interfere.  It  is  almost  incon- 
ceivable that  in  this  civilized  day  the  doctrines  contained  in 
this  constitution  should  be  considered  as  within  the  legiti- 
mate sphere  of  human  power.  "  This  question,"  it  has  been 
truly  said  by  another  clergyman  sought  to  be  restrained  by 
this  constitution,  "  is  not  one  merely  of  loyalty  or  disloyalty, 
past,  present,  or  prospective.  The  issue  is  whether  the 
Church  shall  be  free  or  not  to  exercise  her  natural  and  in- 
herent right  of  calling  into,  or  rejecting  from,  her  ministry 
whom  she  pleases;  whether  yielding  to  the  dictation  of  the 
civil  power  she  shall  admit  those  only  who,  according  to  its 
judgment,  are  fit  for  the  office,  or,  admitting  those  to  be  fit, 
whether  she  shall  not  be  free  to  admit  those  also  who,  though 
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at  first  not  fit,  afterwards  become  so  through  pardou  and  for- 
giveness. 

"  The  question  is  whether  the  Church  is  not  as  much  at 
liberty  and  as  fully  competent  nowadays  as  at  the  begin- 
ning to  call  in  as  well  the  saints  as  those  who  were  sinners, 
as  well  the  Baptist  and  Evangelist  as  St.  Peter  and  St.  Paul, 
the  denier  and  persecutor  of  the  Redeemer,  as  well  as  his 
presanctified  messenger  and  beloved  disciple.  With  all  these 
questions  the  State  itself  has  nothing  to  do.  Their  decision 
is  the  high  and  unapproachable  prerogative  of  the  Church, 
under  the  guidance  of  its  Redeemer,  who  alone  is  the 
searcher  of  hearts,  and  whose  power  it  is  to  recall  or  reject 
whom  he  pleases." 

My  associate,  in  his  opening  of  the  case,  has  stated  that  the 
State  government  of  Missouri  was  at  one  time,  1861,  hostile 
to  the  government  of  the  United  States;  and  that  loyal  citi- 
zens were  obliged  to  take  up  arms  and  overthrow  it.  No 
doubt  the  fact  must  be  so  admitted.  Governor  Claiborne 
Jackson,  holding  the  executive  authority  of  the  State  under 
a  proper  election,  and  the  judiciary  and  the  legislative  de- 
partments of  the  same  State  holding  their  respective  author- 
ities under  a  proper  election,  held  in  pursuance  of  a  consti- 
tution then  existing  and  not  disputed,  were  at  one  time  in 
the  full  possession  of  all  the  sovereignty  of  the  State  of  Mis- 
souri, as  far  as  that  sovereignty  was  delegated  by  the  people 
to  its  government.  The  Representatives  of  the  State  elected 
during  the  continuance  of  that  constitution  were  received 
here.  Their  Senators  were  here,  chosen  by  that  legislature, 
and  their  credentials  testified  by  the  then  governor.  Their 
courts  were  in  session  under  the  authority  of  that  constitu- 
tion. 

Under  the  decision  in  Luther  v.  Borden*  the  court  cannot 
go  beyond  these  facts  for  the  purpose  of  ascertaining  in  what 
condition,  politically,  Missouri  was,  for  the  purpose  of  an- 
swering the  inquiry,  what  was  the  government  of  Missouri 
in  1861  ?   Then  it  is  plain  that  this  oath  calls  upon  the  party 

*  7  Howard,  1 
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to  swear  that  he  has  been  loyal  to  two  governments  of  Mis- 
souri, one  of  which  was  directly  opposed  to  the  other. 

Opposing  counsel,  indeed,  say  that  the  government  of 
Missouri  does  not  mean  the  government  strictly  speaking 
of  the  State  of  Missouri,  constituted  by  the  people  of  the 
State  of  Missouri;  but  that  the  government  of  Missouri  is  a 
compound,  according  to  their  view,  consisting  of  the  consti- 
tution and  laws  of  Missouri  and  the  Constitution  and  laws 
of  the  United  States.  But  the  argument  is  without  force. 
When  a  law  speaks  of  a  State  government  it  does  not 
mean  the  government  of  the  United  States.  Nor  does  it 
mean  to  include  any  authority  over  the  people  of  a  State 
which  the  government  of  the  United  States  may  possess  by 
virtue  of  the  Constitution  of  the  United  States.  It  means 
that  political  institution  created  by  the  people  of  the  State 
for  the  government  of  the  people  of  the  State,  without  any 
regard  at  all  to  the  other  inquiry,  over  what  subjects  the 
people  of  that  State  have  a  right  by  government  to  assume 
jurisdiction. 

If  this  is  so,  and  it  be  true  that  a  State  government  is  one 
government  as  contradistinguished  from  all  others,  and  that 
the  government  of  the  United  States  is  another  government 
as  contradistinguished  from  a  State  government,  then  an 
oath  which  requires  a  party  to  swear  that  he  has  committed 
no  act  of  hostility  against  the  State  government,  and  no  act 
of  hostility  as  against  the  government  of  the  United  States, 
is  an  oath  which,  if  he  has  committed  acts  of  hostility  against 
the  State  government,  rendera  it  impossible  that  he  can  en- 
joy the  franchise  made  dependent  upon  the  failure  to  exer- 
cise any  acts  of  hostility.     Yet  that  is  this  oath. 

It  is  said  that  what  Missouri  has  done,  in  regulating  the 
qualifications  of  those  who  are  to  hold  office  and  pursue  cer- 
tain professions,  is  simply  the  right  to  define  the  qualifica- 
tions which  Missouri,  in  the  exercise  of  her  sovereignty, 
thinks  proper  to  demand.  Is  it  so  ?  In  one  sense  it  is  so ; 
but  is  that  the  sense  in  which  the  provision  has  been  incor- 
porated in  the  constitution?  To  prescribe  age,  property 
qualifications,  or  any  other  qualification  that  anybody  has 
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an  equal  opportunity  of  acquiring,  is  one  thing;  to  disqualify 
because  of  imputed  crimes,  is  quite  another  thing.  The 
powers  of  government  exerted  in  the  doing  of  these  two 
things  are  entirely  distinct.  In  the  one,  the  power  to  regu- 
late the  qualifications  for  office,  or  for  the  pursuit  of  callings, 
only  is  involved ;  in  the  other,  the  power  of  forfeiture  under 
the  power  to  punish  is  involved,  and  those  two  powers  are 
altogether  distinct.  The  one  is  the  power  which  belongs  to 
every  government  to  define  and  punish  crime.  The  other, 
that  which  belongs  to  every  free  government  to  provide  for 
the  manner  in  which  its  agents  are  to  be  chosen,  and  the 
conditions  upon  which  its  citizens  may  exercise  their  various 
callings  and  pursuits. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court 
This  case  comes  before  us  on  a  writ  of  error  to  the  Su- 
preme Court  of  Missouri,  and  involves  a  consideration  of 
the  test  oath  imposed  by  the  constitution  of  that  State.  The 
plaintiff  in  error  is  a  priest  of  the  Roman  Catholic  Church, 
and  was  indicted  and  convicted  in  one  of  the  circuit  courts 
of  the  State  of  the  crime  of  teaching  and  preaching  as  a 
priest  and  minister  of  that  religious  denomination  without 
having  first  taken  the  oath,  and  was  sentenced  to  pay  a  fine 
of  five  hundred  dollars,  and  to  be  committed  to  jail  until 
the  same  was  paid.  On  appeal  to  the  Supreme  Court  of 
the  State,  the  judgment  was  affirmed. 

The  oath  prescribed  by  the  constitution,  divided  into  its 
separable  parts,  embraces  more  than  thirty  distinct  affirma- 
tions or  tests.  Some  of  the  acts,  against  which  it  is  directed, 
constitute  offences  of  the  highest  grade,  to  which,  upon  con- 
viction, heavy  penalties  are  attached.  Some  of  the  acts  have 
never  been  classed  as  offences  in  the  laws  of  any  State,  and 
some  of  the  acts,  under  many  circumstances,  would  not  even 
be  blameworthy.  It  requires  the  affiant  to  deny  not  only 
that  he  has  ever  "been  in  armed  hostility  to  the  United 
States,  or  to  the  lawful  authorities  thereof,"  but,  among 
other  things,  that  he  has  ever,  "  by  act  or  word,"  manifested 
his  adherence  to  the  cause  of  the  enemies  of  the  United 
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States,  foreign  or  domestic,  or  his  desire  for  their  triumph 
over  the  arms  of  the  United  States,  or  his  sympathy  with 
those  engaged  in  rebellion,  or  has  ever  harbored  or  aided  any 
person  engaged  in  guerrilla  warfare  against  the  loyal  inhab- 
itants of  the  United  States,  or  has  ever  entered  or  left  the 
State  for  the  purpose  of  avoiding  enrolment  or  draft  in  the 
military  service  of  the  United  States;  or,  to  escape  the  per- 
formance of  duty  in  the  militia  of  the  United  States,  has 
ever  indicated,  in  any  iermSj  his  disaffection  to  the  govern- 
ment of  the  United  States  in  its  contest  with  the  Rebellion. 

Every  person  who  is  unable  to  take  this  oath  is  declared 
incapable  of  holding,  in  the  State,  "any  office  of  honor, 
trust,  or  profit  under  its  authority,  or  of  being  an  officer, 
councilman,  director,  or  trustee,  or  other  manager  of  any 
corporation,  public  or  private,  now  existing  or  hereafter 
established  by  its  authority,  or  of  acting  as  a  professor  or 
teacher  in  any  educational  institution,  or  in  any  common  or 
other  school,  or  of  holding  any  real  estate  or  other  property 
in  trust  for  the  use  of  any  church,  religious  society,  or  con- 
gregation." 

And  every  person  holding,  at  the  time  the  constitution 
takes  effect,  any  of  the  offices,  trusts,  or  positions  mentioned, 
is  required,  within  sixty  days  thereafter,  to  take  the  oath ; 
and,  if  he  fail  to  comply  with  this  requirement,  it  is  declared 
that  his  office,  twist,  or  position  shall  ipso  facto  become  va- 
cant. 

No  person,  after  the  expiration  of  the  sixty  days,  is  per- 
mitted, without  taking  the  oath,  *'  to  practice  as  an  attorney 
or  counsellor-at-law,  nor  after  that  period  can  any  person  be 
competent,  as  a  bishop,  priest,  deacon,  minister,  elder,  or 
other  clergyman,  of  any  religious  persuasion,  sect,  or  de- 
nomination, to  teach,  or  preach,  or  solemnize  marriages." 

Fine  and  imprisonment  are  prescribed  as  a  punishment 
for  holding  or  exercising  any  of  "  the  offices,  positions, 
trusts,  professions,  or  functions"  specified,  without  having 
taken  the  oath ;  and  false  swearing  or  affirmation  in  taking 
it  is  declared  to  be  peijury,  punishable  by  imprisonment  in 
the  penitentiary. 
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The  oath  thus  required  is,  for  its  severity,  without  any 
precedent  that  we  can  discover.  In  the  first  place,  it  is  re- 
trospective; it  embraces  all  the  past  from  this  day;  and,  if 
taken  years  hence,  it  will  also  cover  all  the  intervening 
period.  In  its  retrospective  feature  we  believe  it  is  peculiar 
to  this  country.  In  England  and  France  there  have  been 
test  oaths,  but  they  were  always  limited  to  an  affirmation  of 
present  belief,  or  present  disposition  towards  the  govern- 
ment, and  were  never  exacted  with  reference  to  particular 
instances  of  past  misconduct.  In  the  second  place,  the  oath 
is  directed  not  merely  against  overt  and  visible  acts  of  hos- 
tility to  the  government,  but  is  intended  to  reach  words, 
desires,  and  sympathies,  also.  And,  in  the  third  place,  it 
allows  no  distinction  between  acts  springing  from  malignant 
enmity  and  acts  which  may  have  been  prompted  by  charity, 
■  or  afiection,  or  relationship.  If  one  has  ever  expressed  sym- 
pathy with  any  who  were  drawn  into  the  Rebellion,  even  if 
the  recipients  of  that  sympathy  were  connected  by  the  closest 
ties  of  blood,  he  is  as  unable  to  subscribe  to  the  oath  as 
the  most  active  and  the  most  cruel  of  the  rebels,  and  is 
equally  debarred  from  the  offices  of  honor  or  trust,  and  the 
positions  and  employments  specified. 

But,  as  it  was  observed  by  the  learned  counsel  who  ap- 
peared on  behalf  of  the  State  of  Mfesouri,  this  court  cannot 
decide  the  case  upon  the  justice  or  hardship  of  these  pro- 
visions. Its  duty  is  to  determine  whether  they  are  in  con- 
flict with  the  Constitution  of  the  United  States.  On  behalf 
of  Missouri,  it  is  urged  that  they  only  prescribe  a  qualifica- 
tion for  holding  certain  offices,  and  practising  certain  call- 
ings, and  that  it  is  therefore  within  the  power  of  the  State 
to  adopt  them.  On  the  other  hand,  it  is  contended  that 
they  are  in  conflict  with  that  clause  of  the  Constitution 
which  forbids  any  State  to  pass  a  bill  of  attainder  or  an  ex 
post  facto  law. 

We  admit  the  propositions  of  the  counsel  of  Missouri, 
that  the  States  which  existed  previous  to  the  adoption  of 
the  Federal  Constitution  possessed  originally  all  the  attri- 
butes of  sovereignty;  that  they  still  retain  those  attributes, 
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except  as  they  have  been  surrendered  by  the  formation  of 
the  Constitution,  and  the  amendments  thereto;  that  the  new 
States,  upon  their  admission  into  the  Union,  became  in- 
vested with  equal  rights,  and  w^ere  thereafter  subject  only 
to  similar  restrictions,  and  that  among  the  rights  reserved 
to  the  States  is  the  right  of  each  State  to  determine  the 
qualifications  for  office,  and  the  conditions  upon  which  its 
citizens  may  exercise  their  various  callings  and  pursuits 
within  its  jurisdiction. 

These  are  general  propositions  and  involve  principles  of 
the  highest  moment.  But  it  by  no  means  follows  that, 
under  the  form  of  creating  a  qualification  or  attaching  a 
condition,  the  States  can  in  effect  inflict  a  punishment  for  a 
past  act  which  was  not  punishable  at  the  time  it  was  com- 
mitted. The  question  is  not  as  to  the  existence  of  the  power 
of  the  State  over  matters  of  internal  police,  but  whether 
that  power  has -been  made  in  the  present  case  an  instrument 
for  the  infliction  of  punishment  against  the  inhibition  of  the 
Constitution. 

Qualifications  relate  to  the  fitness  or  capacity  of  the  party 
for  a  particular  pursuit  or  profession.  Webster  defines  the 
term  to  mean  "any  natural  endowment  or  any  acquirement 
which  fits  a  person  for  a  place,  office,  or  employment,  or 
enables  him  to  sustain  any  character,  with  success."  It  is 
evident  from  the  nature  of  the  pursuits  and  professions  of 
the  parties,  placed  under  disabilities  by  the  constitution  of 
Missouri,  that  many  of  the  acts,  from  the  taint  of  which 
they  must  purge  themselves,  have  no  possible  relation  to 
their  fitness  for  those  pursuits  and  professions.  There  can 
be  no  connection  between  the  fact  that  Mr.  Cummings  en- 
tered or  left  the  State  of  Missouri  to  avoid  enrolment  or 
draft  in  the  military  service  of  the  United  States  and  his 
fitness  to  teach  the  doctrines  or  administer  the  sacraments 
of  his  church;  nor  can  a  fact  of  this  kind  or  the  expression 
of  words  of  sympathy  with  some  of  the  persons  drawn  into 
the  Rebellion  constitute  any  evidence  of  the  unfitness  of  the 
attorney  or  counsellor  to  practice  his  profession,  or  of  the 
professor  to  teach  the  ordinary  branches  of  education,  or  of 
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the  want  of  business  knowledge  or  business  capacity  in  the 
manager  of  a  corporation,  or  in  any  director  or  trustee.  It 
is  manifest  upon  the  simple  statement  of  many  of  the  acts 
and  of  the  professions  and  pursuits,  that  there  is  no  such 
relation  between  them  as  to  render  a  denial  of  the  commis- 
sion of  the  acts  at  all  appropriate  as  a  condition  of  allowing 
the  exercise  of  the  professions  and  pursuits.  The  oath  could 
not,  therefore,  have  been  required  as  a  means  of  ascertain- 
ing whether  parties  were  qualified  or  not  for  their  respective 
callings  or  the  trusts  with  which  they  were  charged.  It  was 
required  in  order  to  reach  the  person,  not  the  calling.  It 
was  exacted,  not  from  any  notion  that  the  several  acts  desig- 
nated indicated  unfitness  for  the  callings,  but  because  it  was 
thought  that  the  several  acts  deserved  punishment,  and  that 
for  many  of  them  there  was  no  way  to  inflict  punishment 
except  by  depriving  the  parties,  who  had  committed  them, 
of  some  of  the  rights  and  privileges  of  the  citizen. 

The  disabilities  created  by  the  constitution  of  Missouri 
must  be  regarded  as  penalties — they  constitute  punishment. 
We  do  not  agree  with  the  counsel  of  Missouri  that  "  to  pun- 
ish one  is  to  deprive  him  of  life,  liberty,  or  property,  and 
that  to  take  from  him  anything  less  than  these  is  no  punish- 
ment at  all."  The  learned  counsel  does  not  use  these  terras 
— life,  liberty,  and  property — as  comprehending  every  right 
known  to  the  law.  He  does  not  include  under  liberty  free- 
dom 'from  outrage  on  the'  feelings  as  well  as  restraints  on 
the  person.  He  does,  not  include  under  property  those  es- 
tates which  one  may  iaicquire  in  professions,  though  they  are 
often  the  source  of  the  highest  emoluments  and  honors. 
'The  deprivation  of  any  rights,  civil  or  political,  previously 
enjoyed,  may  be  punishment,  the  circumstances  attending 
and  the  causes  of  the  deprivation  determining  this  fact. 
Disqualification  from  oflice  may  be  publishment,  as  in  cases 
of  conviction  upon  impeachment.  Disqualification  from  the 
pursuits  of  a  lawful  avocation,  or  from  positions  of  trust,  or 
from  the  privilege  of  appearing  in  the  courts,  or  acting  aa 
an  executor,  administrator,  or  guardian,  may  also,  and  often 
has  been,  imposed  as  punishment. '  By  statute  9  and  10 
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William  HI,  chap.  32,  if  any  person  educated  hi  or  having 
made  a  profession  of  the  Christian  religion,  did,  "by  writing, 
printing,  teaching,  or  advised  speaking,"  deny  the  truth  of 
the  religion,  or  the  divine  authority  of  the  Scriptures,  he 
was  for  the  first  ofience  rendered  incapable  to  hold  any 
office  or  place  of  trust;  and  for  the  second  he  was  rendered 
incapable  of  bringing  any  action,  being  guardian,  executor, 
legatee,  or  purchaser  of  lands,  besides  being  subjected  to 
three  years'  imprisonment  without  bail.* 

By  statute  1  George  I,  chap.  13,  contempts  against  the 
king's  title,  arising  from  refusing  or  neglecting  to  take  cer- 
tain prescribed  oaths,  and  yet  acting  in  an  office  or  place  of 
trust  for  which  they  were  required,  were  punished  by  in- 
capacity to  hold  any  public  office;  to  prosecute  any  suit; 
to  be  guardian  or  executor;  to  take  any  legacy  or  deed  of 
gift;  and  to  vote  at  any  election  for  members  of  Parliament; 
and  the  oflender  was  also  subject  to  a  forfeiture  of  five  hun- 
dred pounds  to  any  one  who  would  sue  for  the  same.f 

"  Some  punishments,"  says  Blackstone,  "  consist  in  exile 
or  banishment,  by  abjuration  of  the  realm  or  transportation; 
others  in  loss  of  liberty  by  perpetual  or  temporary  imprison- 
ment. Some  extend  to  confiscation  by  forfeiture  of  lands 
or  movables,  or  both,  or  of  the  profits  of  lands  for  life; 
others  induce  a  disability  of  holding  offices  or  employments, 
being  heirs,  executors,  and  the  like."J 

In  France,  deprivation  or  suspension  of  civil  rights,  or 
of  some  of  them,  and  among  these  of  the  right  of  voting, 
of  eligibility  to  office,  of  taking  part  in  family  councils,  of 
being  guardian  or  trustee,  of  bearing  arms,  and  of  teach- 
ing or  being  employed  in  a  school  or  seminary  of  learning, 
are  punishments  prescribed  by  her  code. 

The  theory  upon  which  our  political  institutions  rest  is, 
that  all  men  have  cei^tain  inalienable  rights — that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness;  and  that 
in  the  pursuit  of  happiness  all  avocations,  all  honors,  all  posi- 
tions, are  alike  open  to  every  one,  and  that  in  the  protection 

»  4  Black.  44.  f  ^d.  124.  J  Id.  877: 

VOL.  IV.  ill 
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had  been  specially,  singularly,  and  particularly  named  by 
their  proper  names  and  surnames  in  the  said  act." 

These  bills  may  inflict  punishment  absolutely,  or  may  in- 
flict it  conditionally. 

The  bill  against  the  Earl  of  Clarendon,  passed  in  the  reign 
of  Charles  the  Second,  enacted  that  the  earl  should  sufter 
perpetual  exile,  and  be  forever  banished  from  the  realm; 
and  that  if  he  returned,  or  was  found  in  England,  or  in  any 
other  of  the  king's  dominions,  after  the  first  of  February, 
1667,  he  should  suffer  the  pains  and  penalties  of  treason; 
with  the  proviso,  however,  that  if  he  surrendered  himself 
before  the  said  first  day  of  February  for  trial,  the  penalties 
and  disabilities  declared  should  be  void  and  of  no  effect* 

"A  British  act  of  Parliament,"  to  cite  the  language  of  the 
Supreme  Court  of  Kentucky,  "might  declare,  that  if  certain 
individuals,  or  a  class  of  individuals,  failed  to  do  a  given  act 
by  a  named  day,  they  should  be  deemed  to  be,  and  treated 
as  convicted  felons  or  traitors.  Such  an  act  comes  precisely 
within  the  definition  of  a  bill  of  attainder,  and  the  English 
courts  would  enforce  it  without  indictment  or  trial  by  jury. "f 

K  the  clauses  of  the  second  article  of  the  constitution  of 
Missouri,  to  which  we  have  referred,  had  in  terms  declared 
that  Mr.  Cummings  was  guilty,  or  should  be  held  guilty,  of 
having  been  in  armed  hostility  to  the  United  States,  or  of 
having  entered  that  State  to  avoid  being  enrolled  or  drafted 
into  the  military  service  of  the  United  States,  and,  therefore, 
should  be  deprived  of  the  right  to  preach  as  a  priest  of  the 
Catholic  Church,  or  to  teach  in  any  institution  of  learning, 
there  could  be  no  question  that  the  clauses  would  constitute 
a  bill  of  attainder  within  the  meaning  of  the  Federal  Con- 
stitution. If  these  clauses,  instead  of  mentioning  his  name, 
had  declared  that  all  priests  and  clergymen  within  the  State 
of  Missouri  were  guilty  of  these  acts,  or  should  be  held 
guilty  of  them,  and  hence  be  subjected  to  the  like  depriva- 
tion, the  clauses  would  be  equally  open  to  objection.    And, 

*  Printed  in  6  HoweU'g  State  Trials,  p.  891. 
f  Gaines  v.  Buford,  1  Dana,  510. 
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further,  if  these  clauses  had  declared  that  all  such  priests 
aad  clergymen  should  be  so  held  guilty,  and  be  thus  de- 
prived, provided  they  did  not,  by  a  day  designated,  do  cer- 
tain specified  acts,  they  would  be  no  less  within  the  inhibi- 
tion of  the  Federal  Constitution. 

In  all  these  cases  there  would  be  the  legislative  enactment 
creating  the  deprivation  without  any  of  the  ordinary  forms 
and  guards  provided  for  the  security  of  the  citizen  in  the 
administration  of  justice  by  the  established  tribunals. 

The  results  which  would  follow  from  clauses  of  the  char- 
acter mentioned  do  follow  from  the  clauses  actually  adopted. 
The  difference  between  the  last  case  supposed  and  the  case 
actually  presented  is  one  of  form  only,  and  not  of  substance. 
The  existing  clauses  presume  the  guilt  of  the  priests  and  f 
clergymen,  and  adjudge  the  deprivation  of  their  right  to  I 
preach  or  teach  unless  the  presumption  be  first  removed  \ 
by  their  expurgatory  oath — in  other  words,  they  assume  ^ 
the  guilt  and  adjudge  the  punishment  conditionally.  The 
clauses  supposed  differ  only  in  that  they  declare  the  guilt 
instead  of  assuming  it.  The  deprivation  is  effected  with 
equal  certainty  in  the  one  case  as  it  would  be  in  the  other, 
but  not  with  equal  directness.  The  purpose  of  the  law- 
maker in  the  case  supposed  would  be  openly  avowed;  in 
the  case  existing  it  is  only  disguised.  The  legal  result  must 
be  the  same,  for  what  cannot  be  done  directly  cannot  be 
done  indirectly.  The  Constitution  deals  with  substance, 
not  shadows.  Its  inhibition  was  levelled  at  the  thing,  not 
the  name.  It  intended  that  the  rights  of  the  citizen  should 
be  secure  against  deprivation  for  past  conduct  by  legislative 
enactment,  under  any  form,  however  disguised.  K  the  in- 
hibition can  be  evaded  bj'^  the  form  of  the  enactment,  its 
insertion  in  the  fundamental  law  was  a  vain  and  futile  pro- 
ceeding. 

We  proceed  to  consider  the  second  clause  of  what  Mr. 
Chief  Justice  Marshall  terms  a  bill  of  rights  for  the  people 
of  each  State — ^the  clause  which  inhibits  the  passage  of  an 
ex  post  facto  law. 

By  an  ex  post  facto  law  is  meant  one  which  imposes  a  pun- 
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isLment  for  an  act  which  was  not  punishable  at  the  time  it 
was  committed;  or  imposes  additional  punishment  to  that 
then  prescribed ;  or  changes  the  rules  of  evidence  by  which 
less  or  different  testimony  is  sufficient  to  convict  than  was 
then  required. 

In  Fletcher  v.  Peck,  Mr.  Chief  Justice  Marshall  defined  an 
ex  post  facto  law  to  be  one  "  which  renders  an  act  punishable 
in  ^a  manner  in  which  it  was  not  punishable  when  it  was 
committed."  "  Such  a  law,"  said  that  eminent  judge,  "may 
inflict  penalties  on  the  person,  or  may  inflict  pecuniary  pen- 
alties which  swell  the  public  treasury.  The  legislature  is 
then  prohibited  from  passing  a  law  by  which  a  man's  estate, 
or  any  part  of  it,  shall  be  seized  for  a  crime,  which  was  not 
declared  by  some  previous  law  to  render  him  liable  to  that 
punishment  Why,  then,  should  violence  be  done  to  the 
natural  meaning  of  words  for  the  pui'pose  of  leaving  to  the 
legislature  the  power  of  seizing  for  public  use  the  estate  of 
an  individual,  in  the  form  of  a  law  annulling  the  title  by 
which  he  holds  the  estate  ?  The  court  can  perceive  no  suf- 
ficient grounds  for  making  this  distinction.  This  rescinding 
act  would  have  the  effect  of  an  ex  post  facto  law.  It  forfeits 
the  estate  of  Fletcher  for  a  crime  not  committed  by  himself, 
but  by  those  from  whom  he  purchased.  This  cannot  be 
effected  in  the  form  of  an  ex  post  facto  law,  or  bill  of  attain- 
der; why,  then,  is  it  allowable  in  the  form  of  a  law  annul- 
ling the  original  grant  ?" 

The  act  to  which  reference  is  here  made  was  one  passed 
by  the  State  of  Georgia,  rescinding  a  previous  act,  under 
which  lands  had  been  granted.  The  rescinding  act,  annul- 
ling the  title  of  the  grantees,  did  not,  in  terms,  define  any 
crimes,  or  inflict  any  punishment,  or  direct  any  judicial  pro- 
ceedings; yet,  inasmuch  as  the  legislature  was  forbidden 
from  passing  any  law  by  which  a  man's  estate  could  be 
seized  for  a  crime,  which  was  not  declared  such  by  some 
previous  law  rendering  him  liable  to  that  punishment,  the 
chief  justice  was  of  opinion  that  the  rescinding  act  had  the 
eft'ect  of  an  ex  post  facto  law,  and  was  within  the  constitu- 
tional prohibition. 
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The  clauses  in  the  Missouri  constitution,  which  are  the 
subject  of  consideration,  do  not,  in  terms,  define  any  crimes, 
or  declare  that  any  punishment  shall  be  inflicted,  but  they 
produce  the  same  result  upon  the  parties,  against  whom 
they  are  directed,  as  though  the  crimes*  were  defined  and 
the  punishment  was  declared.  They  assume  that  there  are 
persons  in  Missouri  who  are  guilty  of  some  of  the  acts  des- 
ignated. They  would  have  no  meaning  in  the  constitution 
were  not  such  the  fact.  They  are  aimed  at  past  acts,  and 
not  future  acts.  They  were  intended  especially  to  operate 
upon  parties  who,  in  some  form  or  manner,  by  action  or 
words,  directly  or  indirectly,  had  aided  or  countenanced  the 
Rebellion,  or  sympathized  with  parties  engaged  in  the  Re- 
bellion, or  had  endeavored  to  escape  the  proper  responsibil- 
ities and  duties  of  a  citizen  in  time  of  war;  and  they  were 
intended  to  operate  by  depriving  such  persons  of  the  right 
to  hold  certain  oflBces  and  trusts,  and  to  pursue  their  ordi- 
nary and  regular  avocations.  This  deprivation  is  punish- 
ment; nor  is  it  any  less  so  because  a  way  is  opened  for 
escape  from  it  by  the  expurgatory  oath.  The  framers  of 
the  constitution  of  Missouri  knew  at  the  time  that  whole 
classes  of  individuals  would  be  unable  to  take  the  oath  pre- 
scribed. To  them  there  is  no  escape  provided;  to  them 
the  deprivation  was  intended  to  be,  and  is,  absolute  and 
perpetual.  To  make  the  enjoyment  of  a  right  dependent 
upon  an  impossible  condition  is  equivalent  to  an  absolute 
denial  of  the  right  under  any  coudition,  and  such  denial, 
enforced  for  a  past  act,  is  nothing  less  than  punishment  im- 
posed for  that  act.  It  is  a  misapplication  of  terms  to  call  it 
anything  else. 

Now,  some  of  the  acts  to  which  the  expurgatory  oath  is 
directed  were  not  oftences  at  the  time  they  were  committed. 
It  was  no  offence  against  any  law  to  enter  or  leave  the  State 
of  Missouri  for  the  purpose  of  avoiding  enrolment  or  draft 
in  the  military  service  of  the  United  States,  however  much 
the  evasion  of  such  service  might  be  the  subject  of  moral 
censure.  Clauses  which  prescribe  a  penalty  for  an  act  of 
this  nature  are  within  the  terms  of  the  definition  of  an  ex 
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post  facto  law — "  they  impose  a  punishment  for  an  act  not 
punishable  at  the  time  it  was  committed." 

Some  of  the  acts  at  which  the  oath  is  directed  constituted 
high  offences  at  the  time  they  were  committed,  to  which, 
upon  conviction,  fioe  and  imprisonment,  or  other  heavy  pen- 
alties, were  attached.  The  clauses  which  provide  a  further 
penalty  for  these  acts  are  also  within  the  definition  of  an  ex 
post  facto  law — "  they  impose  additional  punishment  to  that 
prescribed  when  the  act  was  committed." 

And  this  is  not  all.  The  clauses  in  question  subvert  the 
presumptions  of  innocence,  and  alter  the  rules  of  evidence, 
which  heretofore,  under  the  universally  recognized  princi- 
ples of  the  common  law,  have  been  supposed  to  be  funda- 
mental and  unchangeable.  They  assume  that  the  parties 
are  guilty ;  they  call  upon  the  parties  to  establish  their  in- 
nocence; and  they  declare  that  such  innocence  can  be  shown 
only  in  one  way — by  an  inquisition,  in  the  form  of  an  ex- 
purgatoi'y  oath,  into  the  consciences  of  the  parties. 

The  objectionable  character  of  th^se  clauses  will  be  more 
apparent  if  we  put  them  into  the  ordinary  form  of  a  legisla- 
tive act.  Thus,  if  instead  of  the  general  provisions  in  the 
constitution  the  convention  had  provided  as  follows :  Be  it 
enacted,  that  all  persons  who  have  been  in  armed  hostility 
to  the  United  States  shall,  upon  conviction  thereof,  not  only 
be  punished  as  the  laws  provided  at  the  time  the  offences 
charged  were  committed,  but  shall  also  be  thereafter  ren- 
dered incapable  of  holding  any  of  the  offices,  trusts,  and  po- 
sitions, and  of  exercising  any  of  the  pursuits  mentioned  in 
the  second  article  of  the  constitution  of  Missouri ; — no  one 
would  have  any  doubt  of  the  nature  of  the  enactment.  It 
would  be  an  ex  post  facto  law,  and  void;  for  it  would  add  a 
new  punishment  for  an  old  offence.  So,  too,  if  the  conven- 
tion had  passed  an  enactment  of  a  similar  kind  with  refer- 
ence to  those  acts  which  do  not  constitute  offences.  Thus, 
had  it  provided  as  follows :  Be  it  enacted,  that  all  persons 
who  have  heretofore,  at  any  time,  entered  or  left  the  State 
of  Missouri,  with  intent  to  avoid  enrolment  or  draft  in  the 
military  service  of  the  United  States,  shall,  upon  conviction 
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thereof,  be  forever  rendered  incapable  of  holding  any  office 
of  honor,  trust,  or  profit  in  the  State,  or  of  teaching  in  any 
seminary  of  learning,  or  of  preaching  as  a  minister  of  the 
gospel  of  any  denomination,  or  of  exercising  any  of  the  pro- 
fessions or  pursuits  mentioned  in  the  second  article  of  the 
constitution ; — there  would  be  no  question  of  the  character 
of  the  enactment.  It  would  be  an  ex  post  facto  law,  because 
it  would  impose  a  punishment  for  an  act  not  punishable  at 
the  time  it  was  committed. 

The  provisions  of  the  constitution  of  Missouri  accomplish 
precisely  what  enactments  like  those  supposed  would  have 
accomplished.  They  impose  the  same  penalty,  without  the 
formality  of  a  judicial  trial  and  conviction;  for  the  parties 
embraced  by  the  supposed  enactments  would  be  incapable 
of  taking  the  oath  prescribed;  to  them  its  requirement 
would  be  an  impossible  condition.  Now,  as  the  State,  had 
she  attempted  the  course  supposed,  would  have  failed,  it 
must  follow  that  any  other  mode  producing  the  same  result 
must  equally  fail.  The  provision  of  the  Federal  Constitu- 
tion, intended  to  secure  the  liberty  of  the  citizen,  cannot  be 
evaded  by  the  form  in  which  the  power  of  the  State  is  ex- 
erted. If  this  were  not  so,  if  that  which  cannot  be  accom- 
plished by  means  looking  directly  to  the  end,  can  be  accom- 
plished by  indirect  means,  the  inhibition  may  be  evaded  at 
pleasure.  No  kind  of  oppression  can  be  named,  against 
which  the  framers  of  the  Constitution  intended  to  guard, 
which  may  not  be  eftected.  Take  the  case  supposed  by 
counsel — that  of  a  man  tried  for  treason  and  acquitted,  or, 
if  convicted,  pardoned — the  legislature  may  nevertheless 
enact  that,  if  the  person  thus  acquitted  or  pardoned  does  not 
take  an  oath  that  he  never  has  committed  the  acts  charged 
against  him,  he  shall  not  be  permitted  to  hold  any  office  of 
honor  or  trust  or  profit,  or  pursue  any  avocation  in  the 
State.  Take  the  case  before  us ; — the  constitution  of  Mis- 
souri, as  we  have  seen,  excludes,  on  failure  to  take  the  oath 
prescribed  by  it,  a  large  class  of  persons  within  her  borders 
from  numerous  positions  and  pursuits ;  it  would  have  been 
equally  within  the  power  of  the  State  to  have  extended  the 
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exclusion  so  as  to  deprive  the  parties,  who  are  unable  to 
take  the  oath,  from  any  avocation  whatever  in  the  State. 
Take  still  another  case : — suppose  that,  in  the  progress  of 
events,  persons  now  in  the  minority  in  the  State  should  ob- 
tain the  ascendency,  and  secure  the  control  of  the  govern- 
ment; nothing  could  prevent,  if  the  constitutional  prohibi- 
tion can  be  evaded,  the  enactment  of  a  provision  requiring 
every  person,  as  a  condition  of  holding  any  position  of  honor 
or  trust,  or  of  pursuing  any  avocation  in  the  State,  to  take 
an  oath  that  he  had  never  advocated  or  advised  or  supported 
the  imposition  of  the  present  expurgatory  oath.  Under  this 
form  of  legislation  the  most  flagrant  invasion  of  private 
rights,  in  periods  of  excitement,  may  be  enacted,  and  indi- 
viduals, and  even  whole  classes,  may  be  deprived  of  political 
and  civil  rights. 

A  question  arose  in  N'ew  York,  soon  after  the  treaty  of 
peace  of  1783,  upon  a  statute  of  that  State,  which  involved 
a  discussion  of  the  nature  and  character  of  these  expurgatory 
oaths,  when  used  as  a  means  of  inflicting  punishment  for 
past  conduct.  The  subject  was  regarded  as  so  important, 
and  the  requirement  of  the  oath  such  a  violation  of  the 
fundamental  principles  of  civil  liberty,  and  the  rights  of  the 
citizen,  that  it  engaged  the  attention  of  eminent  lawyers  and 
distinguished  statesmen  of  the  time,  and  among  others  of 
Alexander  Hamilton.  We  will  cite  some  passages  of  a 
paper  left  by  him  on  the  subject,  in  which,  with  his  charac- 
teristic fulness  and  ability,  he  examines  the  oath,  and  de- 
monstrates that  it  is  not  only  a  mode  of  inflicting  punish- 
ment, but  a  mode  in  violation  of  all  the  constitutional 
guarantees,  secured  by  the  Revolution,  of  the  rights  and 
liberties  of  the  people. 

"If  we  examine  it"  (the  measure  requiring  the  oath),  said 
this  great  lawyer,  "with  an  unprejudiced  eye,  we  must  ac- 
knowledge, not  only  that  it  was  an  evasion  of  the  treaty, 
but  a  subversion  of  one  great  principle  of  social  security, 
to  wit :  that  every  man  shall  be  presumed  innocent  until  he 
is  proved  guilty.  This  was  to  invert  the  order  of  things; 
and,  instead  of  obliging  the  State  to  prove  the  guilt,  in  order 
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to  inflict  the  penalty,  it  was  to  oblige  the  citizen  to  establish 
his  own  innocence  to  avoid  the  penalty.  It  was  to  excite 
scruples  in  the  honest  and  conscientious,  and  to  hold  out  a 
bribe  to  perjury.  ...  It  was  a  mode  of  inquiry  who  had 
committed  any  of  those  crimes  to  which  the  penalty  of  dis- 
qualification was  annexed,  with  this  aggravation,  that  it 
deprived  the  citizen  of  the  benefit  of  that  advantage,  which 
he  would  have  enjoyed  by  leaving,  as  in  all  other  cases,  the 
burden  of  the  proof  upon  the  prosecutor. 

"  To  place  this  matter  in  a  still  clearer  light,  let  it  be  sup- 
posed that,  instead  of  the  mode  of  indictment  and  trial  by 
jury,  the  legislature  was  to  declare  that  every  citizen  who 
did  not  swear  he  had  never  adhered  to  the  King  of  Great 
Britain  should  incur  all  the  penalties  which  our  treason  laws 
prescribe.  Would  this  not  be  a  palpable  evasion  of  the 
treaty,  and  a  direct  infringement  of  the  Constitution?  The 
principle  is  the  same  in  both  cases,  with  only  this  difference 
in  the  consequences — that  in  the  instance  already  acted  upon 
the  citizen  forfeits  a  part  of  his  rights;  in  the  one  supposed 
he  would  forfeit  the  whole.  The  degree  of  punishment  is 
all  that  distinguishes  the  cases.  In  either,  justly  considered, 
it  is  substituting  a  new  and  arbitrary  mode  of  prosecution 
to  that  ancient  and  highly  esteemed  one  recognized  by  the 
laws  and  constitution  of  the  State.  I  mean  the  trial  by 
jury. 

"  Let  us  not  forget  that  the  Constitution  declares  that  trial 
by  jury,  in  all  cases  in  which  it  has  been  formerly  used, 
should  remain  inviolate  forever,  and  that  the  legislature 
should  at  no  time  erect  any  new  jurisdiction  which  should 
not  proceed  according  to  the  course  of  the  common  law. 
Nothing  can  be  more  repugnant  to  the  true  genius  of  the 
common  law  than  such  an  inquisition  as  has  been  mentioned 
into  the  consciences  of  men.  ...  If  any  oath  with  retro- 
spect to  past  conduct  were  to  be  made  the  condition  on 
which  individuals,  who  have  resided  within  the  British  lines, 
should  hold  their  estates,  we  should  immediately  see  that 
this  proceeding  would  be  tyrannical,  and  a  violation  of  the 
treaty;  and  yet,  when  the  same  mode  is  employed  to  divest 
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that  right,  which  ought  to  be  deemed  still  more  sacred,  many 
of  us  are  so  infatuated  as  to  overlook  the  rai.-ichief. 

"  To  say  that  the  persons  who  will  be  affected  by  it  have 
previously  forfeited  that  right,  and  that,  therefore,  nothing 
is  taken  away  from  them,  is  a  begging  of  the  question.  How 
do  we  know  who  are  the  persons  in  this  situation?  If  it  be 
answered,  this  is  the  mode  taken  to  ascertain  it — the  objec- 
tioa  returns — 'tis  an  improper  mode;  because  it  puts  the 
most  essential  interests  of  the  citizen  upon  a  worse  footing 
than  we  should  be  willing  to  tolerate  where  inferior  interests 
were  concerned;  and  because,  to  elude  the  treaty,  it  substi- 
tutes for  the  established  and  legal  mode  of  investigating 
crimes  and  inflicting  forfeitures,  one  that  is  unknown  to  the 
Constitution,  and  repugnant  to  the  genius  of  our  law." 

Similar  views  have  frequently  been  expressed  by  the  ju- 
diciary in  cases  involving  analogous  questions.  They  are 
presented  with  great  force  in  77te  matter  of  Dorsey;*  but  we 
do  not  deem  it  necessary  to  pursue  the  subject  further. 

The  judgment  of  the  Supreme  Court  of  Missouri  must  be 
rieversed,  and  the  cause  remanded,  with  directions  to  enter 
a  judgment  reversing  the  judgment  of  the  Circuit  Court, 
and  directing  that  court  to  discharge  the  defendant  from 
imprisonment,  and  sufter  him  to  depart  without  day. 

And  it  is  bo  ordered. 


The  CHIEF  JUSTICE,  and  Messrs.  Justices  SWAYNE, 
DAVIS,  and  MILLER  dissented.  In  behalf  of  this  portion 
of  the  court,  a  dissenting  opinion  was  delivered  by  Mr. 
Justice  Miller.  This  opinion  applied  equally  or  more  to  the 
case  of  £x  parte  Garland  (the  case  next  following),  which  in- 
volved principles  of  a  character  similar  to  those  discussed  in 
this  case.  The  dissenting  opinion  is,  therefore,  published 
after  the  opinion  of  the  court  in  that  case. 

♦  7  Porter,  294. 
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Ex  Parte  Garland. 

1.  The  act  of  Congress  of  January  24th,  1865,  providing  that  after  its  pas- 

sage no  person  phall  be  admitted  as  an  attorney  and  counsellor  to 'the 
bar  of  the  Supreme  Court,  and,  after  March  4th,  18(65,  to  the  bar  ot  aniy 
Circuit  or  District  Court  of  the  United  States,  or  Court  of  Claims,  or  be 
allowed  to  appear  and  be  heard  by  virtue  of  any  previous  admission,  or 
any  special  power  of  attorney,  unless  he  shall  have  first  taken  and.  sub- 
scribed the  oath  prescribed  in  the  act  of  July  2d,  1862 — which  latter  act 
requires  the  affiant  to  swear  or  affirm  that  ho  has  never  voluntarily 
borne  arms  against  the  United  States  since  he  has  been  a  citizen  thereof; 
that  he  has  voluntarily  given  no  aid,  countenance,  counsel,  or  encour- 
agement to  persons  engaged  in  armed  hostility  thereto;  that  he  has 
neither  sought  nor  accepted,  nor  attempted  to  exercise  the  functions  of 
any  office  whatever,  under  any  authority  or  pretendied  authority  in  hos- 
tility to  the  United  States ;  and  that  he  has  not  yiMd'ed  a  voluntary  sup- 
port to  any  pretended  government,  authority,  power,  or  constitution 
within  the  United  States,  hostile  or  inimical  thereto^bperatcs  as  a 
legislative  decree  excluding  from  the  practice  of  the  law  in  the  courts 
of  the  United  States  all  parties  who  have  offended  in  any  of  the  par- 
ticulars enumerated. 

2.  Exclusion  from  the  practice  of  the  law  in  the  Federal  courts,  or  from 

any  of  the  ordinary  avocations  of  life  for  past  conduct  is  punishment 
for  such  conduct  The  exaction  of  the  oath  is  the  mode  provided  for 
ascertaining  the  parties  upon  whom  the  act  is  intended  to  operate. 
8.  The  act  being  of  this  character  partakes  of  the  nature  of  a  bill  of  pains 
and  penalties,  and  is  subject  to  the  constitutional  inhibition  against  the 
passage  of  bills  of  attainder,  under  which  general  designation  bills  of 
pains  and  penalties  are  included. 

4.  In  the  exclusion  which  the  act  adjudges  it  iipposes  a  punishment  for  some 

of  the  acts  specified  which  were  not  punishable  at  the  time  they  were 
committed,  and  for  other  of  the  acts  it  adds  a  new  punishment  to  that 
before  prescribed,  and  it  ift  thus  within  the  inhibition  of  the  Constitu- 
tion against  the  passage  of  an  ex  post  facto  law. 

5.  Attorneys  and  counsellors  are  not  officers  of  the  United  States ;  they  are ' 

officers  of  the  court,  admitted  as  such  by  its  order  upt)n  evidence  of  their ; 
possessing  sufficient  legal  learning  and  fair  private  cl^aracter.    .   . 

6.  The  order  of  admission  is  the  judgment  of  the  coiirt  that  the  parties  pos- 

sess the  requisite  qualifications  and  are  entitled  to  appear  as  attorneys 
and  counsellors  and  conduct  causes  therein. '  From  its  entry  the  parties ' 
become  officers  of  the  court,  and  are  responsible  t6  it. for  professional 
misconduct.  They  hold  their  office  daring  good  behavior,  and  can  only  \ 
be  deprived  of  it  for  misconduct  ascertained  and  declared  hy.th<^  }udg-: 
ment  of  the  court  after  opportunity  to  be  heard  has  been  afforded.  Their- 
admission  and  their  exclusion  are  the  exercise  of  judicial  power. 
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7.  The  right  of  an  attorney  and  counsellor,  acquired  hy  his  adjnission,  to  ap- 

pear for  suitors,  and  to  argue  causes,  is  not  a  mere  indulgence — a  matter 
of  grace  and  favor — revocable  at  the  pleasure  of  the  court,  or  at  the  com- 
mand of  the  legislature.  It  is  a  right  of  which  he  can  only  be  deprived 
by  the  judgment  of  the  court,  for  moral  or  professional  delinquency. 

8.  The  admitted  power  of  Congress  to  prescribe  qualifications  for  the  office 

of  attorney  and  counsellor  in  the  Federal  courts  cannot  be  exercised  as 
a  means  for  the  infliction  of  punishment  for  the  past  conduct  of  such 
officers,  against  the  inhibition  of  the  Constitution. 

9.  The  power  of  pardon  conferred  by  the  Constitution  upon  the  President 

is  unlimited  except  in  cases  of  impeachment.  It  extends  to  every  of- 
fence known  to  the  law,  and  may  be  exercised  at  any  time  after  its 
commission,  either  before  legal  proceedings  are  taken  or  during  their 
pendency,  or  after  conviction  and  judgment.  The  power  is  not  subject 
to  legislative  control. 

10.  A  pardon  reaches  the  punishment  prescribed  for  an  offence  and  the  guilt 

of  the  offender.  If  granted  before  conviction  it  prevents  any  of  the 
penalties  and  disabilities  consequent  upon  conviction  from  attaching ; 
if  granted  after  conviction  it  removes  the  penalties  and  disabilities  and 
restores  him  to  all  his  civil  rights.  It  gives  him  a  new  credit  and 
capacity.  There  is  only  this  limitation  to  its  operation :  it  does  not 
restore  offices  forfeited,  or  property  or  interests  vested  in  others  in  con- 
sequence of  the  conviction  and  judgment. 

11.  The  petitioner  in  this  case  having  received  a  full  pardon  for  all  offences 

committed  by  his  participation,  direct  or  implied,  in  the  Rebellion,  is 
relieved  from  all  penalties  and  disabilities  attached  to  the  offence  of 
treason,  committed  by  such  participation.  For  that  offence  he  is  be- 
yond the  reach  of  punishment  of  any  kind.  He  cannot,  therefore,  be 
excluded  by  reason  of  that  offence  from  continuing  in  the  enjoyment 
of  a  previously  acquired  right  to  appear  as  an  attorney  and  counsellor  * 
in  the  Federal  courts. 

On  the  2d  of  July,  1862,  Congress,  by  "An  act  to  pre- 
scribe an  oath  of  office,  and  for  other  purposes,"  *  enacted : 

"  That  hereafter  every  person  elected  or  appointed  to  any 
office  of  honor  or  profit  under  the  government  of  the  United 
States,  either  in  the  civil,  military,  or  naval  departments  of  the 
public  service,  excepting  the  President  of  the  United  States, 
shall,  before  entering  upon  the  duties  of  such  office,  take  and 
subscribe  the  following  oath  or  affirmation : 

"  *  I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  voluntarily 
borne  arms  against  the  United  States  since  I  have  been  a  citizen  thereof; 
that  I  have  voluntarily  given  no  avd^  countenance,  counsel^  or  eneouragement  to 

*  12  Stat,  at  Large,  60Z 


Dec.  1866.]  Ex  partb  Garland.  385 

Statement  of  the  case. 

peraoru  engaged  in  armed  hostility  thereto  ;  that  I  have  neither  sought  nor  ac- 
cepted, nor  attempted  to  exercise  the  functions  of  any  office  whatever ^  under 
any  authority  or  pretended  authority  in  hostility  to  the  United  States ;  that  I 
have  not  yielded  a  voluntary  support  to  any  pretended  government,  au- 
thority, power,  or  constitution  within  the  United  States,  hostile  or  inimical 
thereto.  And  I  do  further  swear  (or  affirm)  that,  to  the  hest  of  my  knowledge 
and  ahility,  I  will  support  and  defend  the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic ;  that  I  will  hear  true  faith  and  al- 
legiance to  the  same ;  that  I  take  this  ohligation  freely,  without  any  mental 
reservation  or  purpose  of  evasion,  iCnd  that  I  will  well  and  faithfully  discharge 
the  duties  of  the  office  on  which  I  am  about  to  enter,  so  help  me  God ;'  &c. 

"Any  person  who  shall  falsely  take  the  said  oath  shall  be 
guilty  of  perjury;  and,  on  conviction,  in  addition  to  the  penal- 
ties now  prescribed  for  that  offenpe,  shall  be  deprived  of  his 
office,  and  rendered  incapable  forever  after  of  holding  any  office 
or  place  under  the  United  States." 

On  the  24th  of  January,  1865,*  Congress  passed  a  supple- 
mentary act  extending  these  provisions  so  as  to  embrace  at- 
torneys and  counsellors  of  the  courts  of  the  United  States. 
It  is  as  follows : 

"No  person,  after  the  date  of  this  act,  shall  be  admitted  to 
the  bar  of  the  Supreme  Court  of  the  United  States ,  or  at  any  time 
after  the  fourth  of  March  next,  shall  be  admitted  to  the  bar  of 
any  Circuit  or  District  Court  of  the  United  States^  or  of  the  Court  of 
Claims,  as  an  -attorney  or  counsellor  of  such  court,  or  shall  be 
allowed  to  appear  and  be  heard  in  any  such  court,  by  virtue  of 
any  previous  admission,  or  any  special  power  of  attorney,  un- 
less he  shall  have  first  taken  and  subscribed  the  oath  prescribed 
in  *  An  act  to  prescribe  an  oath  of  office  and  for  other  purposes,' 
approved  July  2d,  1862.  And  any  person  who  shall  falsely  take 
the  said  oath  shall  bo  guilty  of  perjury,  and,  on  conviction,"  &c. 

By  the  Judiciary  Act  of  1789,  the  Supreme  Court  has 
power  to  make  rules  and  decide  upon  the  qualifications  of 
attorneys. 

At  the  December  Term  of  1860,  A.  H.  Garland,  Esquire, 
was  admitted  as  an  attorney  and  counsellor  of  the  court,  and 
took  and  subscribed  the  oath  then  required.  The  second 
rule,  as  it  then  existed,  was  as  follows  : 

*  18  Stat,  at  Large,  424. 
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"  It  shall  be  requisite  to  the  admission  of  attorneys  and  coun- 
sellors to  practise  in  this  court,  that  they  shall  have  been  such 
for  three  years  past  in  the  Supreme  Courts  of  the  States  to 
which  they  respectively  belong,  and  that  their  private  and  profes- 
sional character  shall  appear  to  be  fair. 

"  They  shall  respectively  take  the  following  oath  or  affirma^ 
tion,  viz. : 

<<  *  I,  A.  B.,  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will 
demean  myself  as  an  attorney  and  counsellor  of  this  conrt,  uprightly,  and 
according  to  law,  and  that  I  will  support  the  Constitution  of  the  United 
States.' " 

There  was  then  no  other  qualification  for  attorneys  in  this 
court  than  such  as  are  named  in  this  rule. 

In  March,  1865,  this  rule  was  changed  by  the  addition  of 
a  clause  requiring  an  oath,  in  conformity  with  the  act  of 
Congress. 

At  the  same  term  at  which  he  was  admitted,  Mr.  Garland 
appeared,  and  presented  printed  arguments  in  several  cases 
ill  which  he  was  counsel.  His  name  continued  on  the  roll 
of  attorneys  from  then  to  the  present  time ;  but  the  late 
Rebellion  intervened,  and  all  business  in  which  he  was  con- 
cerned at  the  time  of  his  admission  remained  undisposed 
of.  In  some  of  the  cases  alluded  to  fees  were  paid,  and  in 
others  they  were  partially  paid.  Having  taken  part  in  the 
Eebellion  against  the  United  States,  by  being  in  the  Con- 
gress of  the  so-called  Confederate  States,  from  May,  1861, 
uiQtil  the  final  surrender  of  the  forces  of  such  Confederate 
States— first  in  the  lower  house,  and  afterwards  in  the  Senate 
of  that  body ,  as  the  representative  of  the  State  of  Arkansas, 
of  which  he  was  a  citizen — Mr.  Garland  could  not  take  the 
oiath  prescribed  by  the  acts  of  Congress  before  mentioned, 
and  the  rule  of  the  court  of  March,  1865. 
,  The  State,  in  May,  1861,  passed  an  ordinance  of  secession, 
purporting  to  withdraw  herself  from  the  Union;  and  after- 
Wards,  in  the  same  year,  by  another  ordinance,  attached  her- 
self to  the  so-called  Confederate  States. 

In  July,  1865,  Mr.  Garland  received  from  the  President 
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a  pardon,  by  which  the  chief  magistrate,  reciting  that  Mr. 
Garland,  **by  taking  part  in  the  late  Eebellion  against  the 
government,  had  made  himself  liable  to  heavy  pains  and 
penalties,"  &c.,  did  thereby 

<<  Grant  to  the  said  A.  H.  Garland  a  full  pardon  and  am- 
nesty for  all  oflfences  by  him  committed,  arising  from  par- 
ticipation, direct  or  implied,  in  the  said  Eebellion,  conditioned 
as  follows :  This  pardon  to  begin  and  take  effect  from  the  day 
on  which  the  said  A.  H.  Garland  shall  take  the  oath  prescribed 
in  the  proclamation  of  the  President,  dated  May  29th,  1865; 
and  to  be  void  and  of  no  effect  if  the  said  A.  H.  Garland  shall 
hereafter  at  any  time  acquire  any  property  whatever  in  slaves, 
or  make  use  of  slave  labor;  and  that  he  first  pay  all  costs  which 
may  have  accrued  in  any  proeedings  hitherto  instituted  against 
his  person  or  property.  And  upon  the  further  condition  that 
the  said  A.  H.  Garland  shall  notify  the  Secretary  of  State  in 
writing  that  he  has  received  and  accepted  the  foregoing  par- 
don." 

The  oath  required  was  taken  by  Mr.  Garland  and  annexed 
to  the  pardon.  It  was  to  the  purport  that  he  would  thence- 
forth "  faithfully  support,  protect,  and  defend  the  Constitu- 
tion of  the  United  States  and  the  union  of  the  States  there- 
under; and  that  he  would  in  like  manner  abide  by  and 
faithfully  support  all  laws  and  proclamations  which  had  been 
made  during  the  existing  Rebellion  with  reference  to  the 
emancipation  of  slaves." 

Mr.  Garland  now  produced  this  pardon,  and  by  petition 
filed  in  court  asked  permission  to  continue  to  practise  as  an 
attorney  and  counsellor  of  the  court,  without  taking  the  oath 
required  by  the  act  of  January  24th,  1865,  and  the  rule  of 
the  court.  He  rested  his  application  principally  upon  two 
grounds : 

1st.  That  the  act  of  January  24th,  1865,  so  far  as  it  affected 
his  status  in  the  court,  was  unconstitutional  and  void;  and, 

2d.  That,  if  the  act  were  constitutional,  he  was  released 
from  compliance  with  its  provisions  by  the  pardon  of  the 
President. 

VOL.  IT.  22 
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Messrs.  Reverdy  Johnson  and  M.  H.  Carpenter,  for  the  peti- 
UoneTy  Mr.  Garland,  who  had  filed  a  brief  of  his  own  present- 
ing fully  his  case. 

I.  In  discussing  the  constitutionality  of  any  law  of  Con- 
gress, the  real  question  is,  would  the  act  accomplish  a  result 
which  the  Constitution  forbids?  If  so,  no  matter  what  may 
be  the  form  of  the  act,  it  is  unconstitutional. 

This  court,  in  Green  v.  Biddle*  Bronson  v.  Kinzie^-^  and  in 
McCracken  v.  Hayward^X  has  held,  that  although  the  States 
may  legislate  at  pleasure  upon  remedies  merely,  yet  if  the 
practical  eftect  of  such  legislation,  in  a  given  case,  be  to 
burden  the  right  of  a  creditor  unreasonably,  or  withdraw 
the  debtor's  property  from  the  reach  of  the  creditor,  then 
such  law  is  unconstitutional,  as  impairing  the  obligations 
of  the  contract     In  Bronson  v.  Kinzie,  C.  J.  Taney  says : 

"Whatever  belongs  merely  to  the  remedy  may  be  altered 
according  to  the  will  of  the  State,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract.  But  if  that  effect  is 
produced^  it  is  immaterial  whether  it  is  done  by  acting  on  the 
remedy,  or  directly  on  the  contract  itself.  In  either  case  it  is 
prohibited  by  the  Constitution."' 

Again  he  says : 

"  And  no  one,  we  presume,  would  say  that  there  is  any  sub- 
stantial difference  between  a  retrospective  law  declaring  a  par- 
ticular contract  or  class  of  contracts  to  be  abrogated  and  void, 
and  one  which  took  away  all  remedy  to  enforce  them,  or  incum- 
bered it  with  conditions  that  render  it  useless  or  impracticable  to 
pursue  it" 

In  the  Passenger  Cases,§  this  court  held  that  State  laws, 
nominally  mere  health  or  police  laws,  were  unconstitutional, 
because,  in  their  effect,  they  amounted  to  a  regulation  of  com- 
merce; and,  therefore,  were  an  exercise  of  power  vested 
exclusively  in  the  Federal  government. 


*  8  Wheaton,  1.  f  1  Howard,  811. 

{  2  Id.  608.  {7  Howard,  283. 


Dec.  1866.]  Ex  parte  Garland.  889 

Argument  for  the  Petitioner. 

The  judges  of  this  court  hold  office  during  good  behavior. 
An  act  of  Congress  passed  to-day,  requiring  them  to  take 
an  oath  that  they  were  not  above  forty  years  of  age,  and 
providing,  as  the  act  in  question  does  in  relation  to  attor- 
neys, that,  "  after  the  4th  March  next,  no  justice  of  this 
court  should  be  admitted  to  his  seat,  unless  he  should  take 
such  oath,  even  if  he  were  previouslj-  a  justice  of  said  court," 
would  be  a  palpable  violation  of  the  Constitution,  because 
it  would  amount  to  a  disqualification  to  any  man  above  forty 
years  of  age,  and  be  equivalent  to  providing  that  no  justice 
of  this  court  should  remain  in  office  beyond  that  age;  while 
the  Constitution  provides  that  the  judges  shall  hold  during 
good  behavior. 

The  Constitution  provides,*  that  "  no  attainder  of  treason 
shall  work  corruption  of  blood,  or  forfeiture,  except  during 
the  life  of  the  person  attainted."  Now,  an  act  of  Congress, 
or  of  a  State,  declaring  that  before  any  heir  should  enter 
into  his  ancestral  estates  he  should  take  an  oath  that  his  an- 
cestor had  not  been  attainted  of  treason,  would  violate  this 
provision ;  and  could  be  intended  for  no  other  purpose. 

Assault  and  battery  is  a  crime  punishable  by  fine  of  $50, 
but  not  with  disqualification  to  hold  office.  Suppose  A.  to- 
day commits  that  oftence,  is  tried  and  fined.  To-morrow, 
Congress  passes  a  law  that  no  person  shall  be  admitted  to 
hold  any  office  of  honor,  profit,  or  trust  until  he  shall  sub- 
scribe an  oath  that  he  has  never  committed  the  crime  of  as- 
sault and  battery.  Is  it  not  apparent  that  such  act,  in  its 
practical  operation,  would  be  ex  post  facto^  as  adding  to  the 
punishment  of  assault  and  battery  an  important  penalty  not 
attaching  when  the  crime  was  committed  ? 

These  are  instances,  and  many  might  be  cited,  illustrating 
the  proposition  that  an  act  is  unconstitutional,  which  accom- 
plishes a  result  forbidden  by,  or  in  conflict  with,  the  Consti- 
tution. 

IL  What,  then,  is  the  result  accomplished  by  the  act  com- 

*  Article  iii,  {  8. 
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plained  of,  and  how  does  that  result  accord  with  the  spirit 
and  provisions  of  the  Constitution? 

This  may  be  considered — 

(1.)  With  reference  to  the  petition;  and 

(2.)  Upon  principle  generally. 

1.  Conceding,  for  the  purpose  of  this  argument,  that  the 
petitioner  has  been  guilty  of  treason,  for  which,  on  convic- 
tion in  the  manner  provided  in  the  Constitution  (on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  con- 
fession in  open  court),  he  might  have  been  punished  with 
death. 

The  President  has  fully  pardoned  him  for  this  offence ; 
and  the  constitutional  effect  of  that  pardon  is  to  restore  him 
to  all  his  rights,  civil  and  political,  including  the  capacity 
or  qualification  to  hold  office,  as  fully  in  every  respect  as 
though  he  had  never  committed  the  offence.  Previous  to 
the  Rebellion,  the  petitioner  was  not  only  qualified  to  be, 
but  actually  was  a  member  of  this  bar.  In  consequence  of 
his  supposed  treason,  and  only  in  consequence  of  that,  he 
subjected  himself  to  the  liability  of  forfeiture  of  that  office; 
but  the  pardon  wipes  out  both  the  crime  and  the  liability  to 
punishment,  and  restores  the  petitioner  to  the  rights  he  be- 
fore possessed,  including  the  right  to  practise  at  this  bar. 
This  act  of  Congress,  however,  fixes  upon  this  petitioner,  as 
a  consequence  of  the  oftence,  a  perpetual  disqualification  to 
hold  this  or  any  other  office  of  honor,  profit,  or  trust.  In 
other  words,  the  act  accomplishes  a  result  in  direct  opposi- 
tion to  the  constitutional  effect  of  the  pardon.  Dropping 
names  and  forms  and  considering  the  substance  of  things, 
the  President  says,  by  his  pardon:  "  You  shall  not  be  pre- 
cluded from  practising  in  the  Supreme  Court  in  consequence 
of  your  crime;  I  pardon  you."  The  act  says:  "You  shall 
never  practise  in  the  Supreme  Court  without  taking  an  oath 
which  will  be  peijury,  and  then,  on  conviction  of  that,  that 
shall  disqualify  you."  The  President  is  trying  to  pardon, 
and  Congress  to  punish  the  petitioner  for  the  same  offence ; 
and  the  only  question  is,  which  power  prevails  over  the 
other? 
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To  examine  this  subject  we  must  consider  first  the  nature 
and  effect  of  the  pardon  granted  to  the  petitioner;  and  sec- 
ondly, the  character  and  effect  of  the  oath  prescribed  by  the 
act.  Kit  can  be  shown  that  the  pardon,  in  its  constitutional 
effect,  extinguishes  the  crime  and  prechides  the  possibility 
of  punishment;  and  that  the  oath  in  effect  fixes  a  disqualifi- 
cation, which  is  in  the  nature  of  a  penalty  or  punishment 
for  the  same  offence,  then,  of  course,  the  conflict  between 
the  two  is  established,  and  we  presume  \t  will  be  conceded, 
in  that  case,  that  the  pardon  must  prevail. 

First,  the  pardon.  The  Constitution  provides*  that  the 
President  "  shall  have  power  to  grant  reprieves  and  pardons 
for  offences  against  the  United  States,  except  in  cases  of  im- 
peachment." This  language  'is  plain.  "  Offences,"  means 
"all  offences;"  and  then  the  express  exception  of  cases  of 
impeachment  is  a  repetition  of  the  same  idea. 

In  United  States  v.  Wilson^-f  Chief  Justice  Marshall,  speak- 
ing of  the  pardoning  power,  says : 

"  As  this  power  had  been  exercised  from  time  immemorial  by 
the  Executive  of  that  nation,  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear  a  close  resemblance, 
we  adopt  their  principles  respecting  the  operation  and  effect  of 
a  pardon,  and  look  into  their  books  for  the  rules  prescribing  the 
manner  in  which  it  is  to  be  used  by  the  person  who  would  avail 
himself  of  it." 

This  court,  delivering  its  opinion  by  Mr.  Justice  Wayne, 
in  Ex  parte  Wells^X  quotes  this  language  of  Chief  Justice  Mar- 
shall with  approval,  and  says  further  that  the  power  granted 
to  the  President  was  the  same  that  had  before  been  exer- 
cised by  the  Crown  of  England.  Now  let  us  turn  to  the 
English  and  American  authorities. 

In  Sharswood's  Blackstone§  it  is  said : 

"  The  eifect  of  a  pardon  is  to  make  the  oflPender  a  new  man  ; 
to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed 

»  Article  ii,  J  2.  t  7  I*eters,  160. 

X  18  Howard,  816.  J  Vol.  2,  p.  402. 
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to  that  offence  for  which  he  obtains  a  pardon;  it  gives  him  a 
new  credit  and  capacity ;  and  the  pardon  of  treason  or  felony, 
even  after  conviction  or  attainder,  will  enable  a  man  to  have 
an  action  of  slander  for  calling  him  a  traitor  or  felon." 

Bacon's  Abridgment  says : 

"  The  stroke  being  pardoned,  the  effects  of  it  are  consequently 
pardoned." 

And  refers  to  Cole's  Case,  in  the  old  and  accurate  re- 
porter Plowden.*  *Bacon  says,  also:  f 

"  The  pardon  removes  all  punishment  and  legal  disability."]; 

In  Bishop's  Criminal  Law  it  is  said :  § 

'*  The  effect  of  a  fafl  pardon  is  to  absolve  the  party  from  all 
the  consequences  of  his  crime,  and  of  his  conviction  therefor,  di- 
rect and  collateral;  it  frees  him  from  the  punishment,  whether 
of  imprisonment,  pecuniary  penalty,  or  whatever  else  the  law 
has  provided." 

In  the  Pennsylvania  case  of  Cope  v.  OommonwealthyW  the 
court  says : 

"  We  are  satisfied,  however,  that  although  the  remission  of 
the  fine  imposed  would  not  discharge  the  offender  from  all  the 
consequences  of  his  guilt,  a  full  pardon  of  the  offence  would." 

In  the  Massachusetts  case  of  Perkins  v.  StevenSy^  it  is  said  : 

"  It  is  only  a  full  pardon  of  the  offeree  which  can  wipe  away 
the  infamy  of  the  conviction,  and  restore  the  convict  to  his 
civil  rights." 

And  quoting  from  the  attorney-general  of  that  State,  the 
court  approves  the  following  language : 

"  When  fully  exercised,  pardon  is  an  effectual  mode  of  restor- 
ing the  competency  of  a  witness.    It  must  be  fully  exercised  to 

«  Page  401.  t  Images  415-16,  notes  a  and  6. 

{  See,  too,  Gilbert  on  Evidence,  128 ;  Brown  v.  Crashaw,  2  Bulatrode, 
154  ,*  Wicks  V.  Smallbrooke,  1  Siderfin,  52. 
J  2  718.  II  28  Pennsylvania  State,  297. 

If  24  Pickering,  280. 
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produce  this  effect ;  for  if  the  punishment  only  be  pardoned  or 
remitted  it  will  not  restore  the  competency,  and  does  not  re- 
move the  blemish  of  character.  There  must  be  a  full  and  free 
pardon  of  the  offence  before  these  can  be  released  and  removed." 

In  other  cases*  a  pardon  was  held  to  render  the  convict 
a  competent  witness,  upon  the  ground  that  the  pardon  re- 
moved not  only  the  punishment  but  the  stigma  of  guilt 

These  authorities  show  that  the  people  intended  to,  and 
in  fact  did,  clothe  the  President  with  the  power  to  pardon 
all  offences,  and  thereby  to  wash  away  the  legal  stain  and 
extinguish  all  the  legal  consequences  of  treason — all  penal- 
ties, all  punishments,  and  everything  in  the  nature  of  pun- 
ishment. 

The  President,  for  reasons  of  the  sufficiency  of  which  he 
is  the  sole  and  exclusive  judge,  has  exercised  this  power  in 
favor  of  the  petitioner.  The  effect  of  the  pardon,  therefore, 
is  to  make  it  impossible  for  any  power  on  earth  to  inflict, 
constitutionally,  any  punishment  whatever  upon  the  peti- 
tioner for  the  crime  of  treason  specified  in  the  pardon. 

m.  The  act  applied  to  the  petitioner,  in  substance  and 
effect,  visits  upon  him  a  punishment  for  his  pardoned  crime. 
It  will  be  conceded  that  the  effect  of  this  act  is  to  exclude 
the  petitioner  from  this  and  from  all  civil  office.  That  a 
permanent  disqualification  for  office  is  a  grievous  punish- 
ment need  not  be  argued  in  America. 

In  the  matter  of  Dorsei/yf  a  motion  was  made  for  the  ad- 
mission of  Dorsey  as  an  attorney,  and  to  dispense  with  ad- 
ministering to  him  an  oath  in  relation  to  duelling,  required 
by  an  act  of  1826.  This  act  provided  that  "  all  members  of 
the  general  assembly,  all  officers  and  public  functionaries, 
elected  or  appointed  under  the  constitution  or  laws  of  the 
State,  and  all  counsellors  and  attorneys  at  law,"  before  en- 
tering upon  their  office,  should  take  an  oath  that  they  had 
never  been  engaged  in  any  duel,  and  that  they  never 
would  be. 

*  Jones  V,  HarriSi  1  Strobharty  162|  and  People  v.  Pease,  8  Johnson's 
Cases,  888. 
f  7  Porter,  Alabama,  298. 


844  Ex  PARTE  Garland.  [Sap.  Ct 

Argument  for  the  Petitioner. 

The  report  of  the  case  occupies  about  two  hundred  pages, 
and  is  an  able  and  elaborate  discussion  of  this  subject,  and 
a  full  authority  for  the  position  we  take  in  this  case.  It  was 
there  held : 

1.  That  in  that  case  the  law  prescribed  a  qualification  for 
holding  office,  which  an  individual  never  could  comply  with, 
and  that  such  act,  as  to  him,  was  a  disqualification. 

2.  That  such  disqualification  was  punishment. 

8.  That  the  retrospective  part  of  the  oath  was  unconsti- 
tutional. 

4.  That  as  a  part  of  the  oath  was  unconstitutional,  and  the 
court  could  not  separate  it,  the  whole  oath  was  unconstitu- 
tional, and  the  petitioner  was  entitled  to  be  admitted  with- 
out taking  it. 

Qoldthwaite,  J.,  says:* 

"  I  have  omitted  any  argument  to  show  that  disqualification 
from  oflSce,  or  from  the  pursuits  of  a  lawful  avocation,  is  a  pun- 
ishment; that  it  is  80,  is  too  evident  to  require  any  illustration; 
indeed,  it  may  be  questioned  whether  any  ingenuity  could  de- 
vise any  penalty  which  would  operate  more  forcibly  on  society." 

In  Barker  v.  The  Peopkyli  a  New  York  case,  the  chancellor 
says: 

"Whether  the  legislature  can  exclude  from  public  trusts  any 
person  not  excluded  by  the  express  rules  of  the  Constitution,  is 
the  question  which  I  have  already  examined,  and  according  to 
my  views  of  that  question  there  may  be  an  exclusion  by  law, 
in  punishment  for  crimes,  but  in  no  other  manner,  and  for  no 
other  cause." 

In  same  case,  in  Supreme  Court,  where  the  opinion  was 
delivered  by  Spencer,  C.  J.,  it  is  said : 

"The  disfranchisement  of  a  citizen  is  not  an  unusual  punish- 
ment; it' was  the  consequence  of  treason,  and  of  infamous  crimes, 
and  it  was  altogether  discretionary  in  the  legislature  to  extend 
that  punishment  to  other  offences." 

*  Pages  866,  868.  t  ^  Cowen,  686. 
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Indeed,  the  very  act  we  are  considering  provides  this 
punishment  for  those  who  shall  be  convicted  of  perjury  for 
taking  the  test  oath  falsely. 

And  more  than  all,  the  Constitution  of  the  United  States* 
itself  is  to  the  same  effect.     It  says : 

"  Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States." 

For  the  highest  crimes,  then,  and  on  trial  in  the  most 
solemn  form  known  to  the  Constitution,  the  only  punish- 
ment is  disqualification. 

These  authorities,  as  we  assert,  establish : 

1.  That  the  pardon  absolves  the  petitioner  from  all  pun- 
ishment for  his  offence;  and, 

2.  That  the  act  in  question  does,  in  its  operation  upon  the 
petitioner,  disfranchise  him  from  holding  oflSce ;  and 

3.  That  such  disfranchisement  is  in  eflfect  a  punishment 
for  the  same  offence  for  which  he  has  been  pardoned;  and, 
therefore, 

4.  That  the  act  and  the  pardon  are  in  conflict,  and  the 
pardon  must  prevail. 

IV.  The  foregoing  objections  are  conclusive  as  regards 
Mr.  Garland ;  but  it  might  be  omitting  a  duty  that  every 
lawyer  owes  his  country,  not  to  call  attention  to  other 
general  objections  to  this  act. 

1.  What  right  has  Congress  to  prescribe  other  qualifica- 
tions than  are  found  in  the  Constitution;  and  what  is  the 
limit  of  the  power  ?  Of  course  the  power  is  conceded  to 
make  perpetual  or  limited  disqualification  one  of  the  penal- 
ties of  crime,  applying  the  act  prospectively.  Such  was  the 
act  sustained  in  Barker  v.  The  People^  before  cited;  but  where 
does  Congress  get  the  power  to  disfranchise  and  disqualify 
any  citizen,  except  as  punishment  for  crimes,  whereof  the 
party  shall  have  been  duly  convicted  ? 

*  Article  I,  {  8. 
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Congress  can  exercise  none  but  actually  delegated  powers, 
or  such  as  are  incidental  and  necessary  to  carry  out  those 
expressly  granted.  If  this  act  is  constitutional,  then  there 
is  no  limit  to  the  oaths  that  may  be  hereafter  prescribed. 
The  whole  matter  rests  in  the  discretion  of  Congress.  A 
law  requiring  every  public  officer  to  swear  that  he  voted  for 
a  particular  candidate  at  the  last  election,  or  leave  his  office, 
would  be  more  wanton,  but  not  less  constitutional,  than  the 
one  we  are  considering;  for  if  it  is  in  the  constitutional 
power  of  Congress  to  require  these  disfranchising  oaths  to 
be  taken,  then  Congress  alone  can  determine  their  nature. 
There  is  no  appeal  from  its  determination  of  any  matter 
within  its  constitutional  province. 

2.  The  Constitution  provides  :* 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury;  except,"  &c.  .  .  .  "Nor  shall  he  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of 
law,"  &c. 

Now,  suppose  murder  or  treason  to  have  been  in  fact 
committed  by  a  public  officer,  but  that  there  is  no  witness 
to  establish  the  fact.  Can  Congress  pass  a  law  requiring 
him,  as  a  condition  to  his  further  continuance  in  office,  or 
ever  after  holding  any  office,  to  take  an  oath  that  he  has  not 
committed  murder  or  treason?  K  so,  all  the  consequences 
which  can  follow  from  conviction  on  impeachment,  viz.,  in- 
capacity to  hold  office,  may  be  visited  upon  the  guilty  party 
without  indictment,  trial,  or  witnesses  produced  against  him, 
and  without  any  process  of  law  whatever;  and  Congress  may 
by  ex  post  facto  laws  brand  the  most  trifling  oftence,  or  even  a 
difference  of  political  opinion,  with  total  disqualification  to 
hold  office.  Such  rapid  administration  of  justice  might  often 
reach  a  correct  result,  and  disfranchise  a  guilty  man  whose 
absence  from  office  might  not  endanger  the  Republic;  but 

*  Article  Y ,  Amendments. 
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the  question  is,  is  it  a  constitutional  method  of  establishing 
and  punishing  guilt? 

3.  The  petitioner's  right  to  practise  in  this  court  is  prop- 
erty. In  Wammack  v.  HaHoway^  it  was  held  by  the  court 
unanimously,  that  "  the  right  to  exercise  an  office  is  as  much 
a  species  of  property  as  any  other  thing  capable  of  posses- 
sion; and  to  wrongfully  deprive  one  of  it,  or  unjustly  with- 
hold it,  is  an  injury  which  the  law  can  redress  in  as  ample 
a  manner  as  any  other  wrong;  and  conflicting  claims  to  ex- 
ercise it  must  be  decided  in  the  same  manner  as  other  claims 
involving  any  Qther  right,  if  either  of  the  claimants  insist 
on  a  jury." 

In  Ex  Tparte  Heyfrorij-^  it  was  held  to  be  "  error  to  strike 
an  attorney  from  the  roll  on  motion  without  giving  him 
notice  of  the  proceeding,"  the  court  saying:  "It  is  a  cardinal 
principle  in  the  administration  of  jilstice,  that  no  man  can 
be  condemned,  or  divested  of  his  rights,  until  he  has  had  an 
opportunity  of  being  heard." 

In  the  matter  of  Cooper, X  it  was  held  that  the  court,  in  pass- 
ing upon  the  admission  of  an  applicant  to  practise  as  an 
attorney,  acted  judicially,  and  its  decision  was  reviewable 
in  the  appellate  court. 

In  JEx  parte  Secombe,%  this  court  say  (by  C.  J.  Taney) : 

"  It  rests  exclusively  with  the  court  to  determine  who  is  qual- 
ified to  become  one  of  its  officers,  as  an  attorney  and  counsellor, 
and  for  what  cause  he  ought  to  be  removed.  The  power ^  how- 
ever y  is  not  an  arbitrary  and  despotic  one,  to  he  exercised  at  the  pleas- 
ure of  the  court,  or  from  passion,  prejudice,  or  personal  hostility ; 
but  it  is  the  duty  of  the  court  to  exercise  and  regulate  it  by 
sound  and  just  judicial  discretion,  whereby  the  rights  and  in- 
dependence of  the  bar  may  be  as  scrupulously  guarded  and 
maintained  by  the  court  as  the  rights  and  dignity  of  the  court 
itself." 

These  cases  show  that  the  petitioner  has  a  vested  right 

*  2  Alabama,  81.  f  7  Howard's  Mississippi,  127. 

I  22  Now  York,  67.    See,  also,  Strother  v.  State,  1  Missouri,  664  or  *772. 
{  19  Howard,  9. 
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in  his  office  as  an  attorney  of  this  court,  of  which  he  can 
only  be  deprived  by  some  regular  judicial  proceeding.  He 
may  be  removed  for  cause ;  but  the  adjudication  of  the  court 
in  the  premises  is  a  judicial  judgment,  which  may  be  re- 
viewed on  appeal. 

Depriving  the  petitioner,  therefore,  of  his  office  by  an 
enforcement  of  this  act  of  Congress,  is  depriving  him  of  his 
property  without  due  process  of  law. 

Mr,  R.  H.  Marr,  oho  for  the  petitioner  :* 

I.  The  President  has  granted  to  the  petitioner  a  "full  par- 
don and  amnesty.''  Here  are  two  words,  and  the  meaning 
of  them  is  different. 

The  meaning  of  the  word  pardon  has  been  discussed  and 
is  well  known.  The  word  "amnesty"  is  not  Qf  frequent  use 
in  the  English  law;  for  the  clemency  which  is  expressed  by 
that  word  is  usually  exercised  in  England  by  what  they  call 
an  act  of  indemnity.    Let  us  inquire  into  its  meaning. 

Neither  the  English  law  nor  our  law  throws  great  light 
upon  the  matter.  It  may  be  well  to  trace  its  history,  and  to 
see  how  it  was  understood  originally,  how  it  has  been  uni- 
formly understood  since,  and  is  now  understood,  by  some  of 
the  most  polished  nations  of  the  world.  If  we  turn  our  atten- 
tion to  France,  particularly,  so  long  and  so  often  the  sport  of 
political  storais  and  revolutions,  we  shall  find  in  her  juris- 
prudence abundant  light  to  guide  us  in  our  inquiry  as  to  the 
meaning  and  effect  of  the  amnesty. 

The  word  comes  from  the  Greek,  i^Aiwycrw,  and  means  ob- 
livion, the  state  or  condition  of  being  forgotten,  no  longer 
remembered.  When  Thrasybulus  had  overcome  and  de- 
throned the  Thirty  Tyrants,  he  induced  his  followers,  by  his 

*  Mr.  Marr  had  himself  filed  a  petition  similar  to  that  of  Mr.  Garland, 
for  permission  to  continue  to  practise  as  an  attorney  and  counseUor  of  the 
court  without  taking  the  oath  required  by  the  act  of  Congress  and  the  rule 
of  the  court.  He  had  been  engaged  in  the  Kebellion,  but  had  received  a  fuU 
pardon  from  the  President.  It  was  understood  that  the  decision  upon  Mr. 
Garland's  petition  would  also  embrace,  in  principlCi  his.  The  argument 
here  given  is  from  the  brief  filed  in  his  own  case. 
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persuasive  eloquence,  and  by  the  influence  which  his  noble 
virtues  gave  him,  to  pass  an  act  of  perpetual  oblivion  in  favor 
of  an  oligarchical  party,  from  whom  they  had  suffered  atro- 
cious  wrongs ;  to  forget,  to  remember  no  longer,  the  past 
offences,  grievous  as  they  were;  and  this  act  of  clemency, 
running  back  to  about  the  year  403  B.  C,  he  called  i^/uoy^ea. 

The  Eoraans,  too,  had  their  amnesty,  which  they  called 
AboMoy  and  which  is  thus  defined  in  their  law :  ^^Aboliiio  est 
deleiioy  oblivio,  vel  exiinctio  accusaiionis.^' 

This  high  prerogative  was  exercised  by  the  kings  of  Spain 
from  a  veiy  remote  period;  and  its  effect*  is,  to  condone  the 
penalty,  and  to  obliterate,  efface  the  mark  of  infamy. 

From  an  early  period,  this  prerogative  has  been  exercised 
by  the  kings  of  France,  and  its  effect  has  been  the  subject 
of  the  most  minute  judicial  investigation. 

Merlinf  defines  the  word:  "  Grrace  du  souveram^par  laquelle 
U  veut  qu^on  oublie  ce  qui  a  6i6faii  contre  lui  ou  conire  ses  ordres" 

Fleming  &  Tibbins,  in  their  Dictionary,!  define  it:  ^^Par- 
don  qu^on  accorde  h  des  rebelUs  ou  ct  des  diserteurs,^' 

In  the  matter  of  a  person  named  Clemency ,§  the  Court 
of  Cassation  say : 

"  If  the  effect  of  letters  of  pardon  is  limited  to  the  remission 
of  the  whole  or  a  part  of  the  penalties  pronounced  against  one 
or  more  individuals;  if  they  leave  the  offence  still  subsisting, 
as  well  as  the  culpability  of  the  pardoned,  and  even  declare  the 
justice  of  the  condemnation,  it  is  otherwise  with  respect  to  a 
full  and  complete  amnesty,  which  carries  with  it  the  extinction 
of  the  offences  of  which  it  is  the  object;  of  the  prosecutions 
commenced  or  to  be  commenced ;  of  the  condemnations  which 
may  have  been  or  which  may  be  pronounced;  so  that  these 
offences,  covered  with  the  veil  of  the  law,  by  the  royal  power 
and  clemency,  are,  with  respect  to  courts  and  tribunals,  as  if  they 
had  never  been  committed,  saving  to  third  persons  their  right  to 
reparation,  by  civil  action,  for  injury  to  them." 

*  Tapia,  Febrero  Novissimo,  tomo  8,  p.  56,  J  14. 

t  lUpertoire  de  Jurisprudence,  Tit.  <*  Amnistie.'' 

X  Tit.  **Amnistie.*' 

{  De  ViUeneuYe  &  Carrette^  vol.  1825, 1827,  part  1,  p.  18& 
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Clemency  had  been  guilty  of  theft,  in  a  time  of  great 
scarcity;  and  was  amnestied.  She  afterwards  committed 
the  same  oflFence,  and  the  prosecution  insisted  on  inflicting 
upon  her  the  accumulated  penalties  due  to  a  repetition  of  the 
offence.  But  the  court  held  that  the  first  offence  had  been 
so  completely  annihilated  by  the  amnesty,  that  it  could  not 
be  considered  in  law  as  having  ever  existed  or  been  com- 
mitted, insomuch  that  the  offence  for  which  she  was  then 
prosecuted,  though  in  reality  a  repetition  of  the  first,  could 
be  considered  in  law  only  as  a  first  offence,  and  punished  as 
such. 

Qirardin  was  married  in  1822.  In  1834,  by  judgment  of 
the  court  of  assizes  of  the  department  to  which  he  belonged, 
he  was  condemned  by  default,  and  sentenced  to  death  for 
some  political  offence;  and  civil  death  was  a  consequence 
of  that  judgment.  In  1840,  an  amnesty  was  declared  by 
royal  ordinance,  in  favor  of  all  under  condemnation  for  polit- 
ical crimes  or  offences. 

Supposing,  as  the  effect  of  the  civil  death  pronounced 
against  him  operated  a  dissolution  of  his  marriage,  that  it 
was  necessary  to  have  it  celebrated  anew,  Girardin  instituted 
some  proceeding,  in  the  nature  of  a  mandamus^  against  the 
mayor  of  his  town,  to  compel  the  performance  of  the  mar- 
riage ceremony;  and  the  court  of  first  instance  ordered  the 
new  celebration  to  take  place. 

The  mayor  appealed ;  and  the  royal  court  reversed  the 
decision,  upon  the  ground  that : 

'^  The  amnesty  had  annihilated  the  sentence  pronounced 
against  Girardin,  had  abolished  the  past,  and  had  reintegrated 
the  amnestied  in  the  plenitude  of  his  civil  life;  that,  conse- 
quently, he  is  to  be  regarded  as  having  never  been  deprived  of 
civil  Hfe ;  and  that  the  new  celebration  would  be  in  some  sort 
an  act  of  derisioh,  and  contrary  in  every  respect  to  the  sanctity 
of  marriage."* 

By  writ  of  error,  Girardin  sought,  in  the  Court  of  Cassa- 

»  De  VUleneave  &  Garrette,  1840,  part  2,  p.  872,  ^bo. 
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tion,  the  highest  judicial  tribunal  in  France,  a  reversal  of 
the  judgment  of  the  royal  court  But  the  Court  of  Cassa- 
tion rejected  the  writ  of  error,  and  affirmed  the  judgment 
of  the  royal  court.     The  court  say : 

"Since  the  object  of  the  amnesty  is  to  efface,  completely,  the 
past — that  is  to  say,  to  replace  the  amnestied  in  tlie  position  in 
which  they  were  before  the  condemnation  had  been  incurred,  it 
follows  that  it  produces  the  complete  re-establishment  of  the 
amnestied  in^  the  enjoyment  of  the  rights  which  they  had  before 
the  condemnation,  saving  the  rights  of  third  persons."* 

It  may  be  said  generally,  we  think,  that  pardon  is  usually 
granted  to  an  individual ;  amnesty  to  a  class  of  persons,  or 
to  a  whole  community.  Pardon  usually  follows  conviction, 
and  then  its  effect  is  to  remit  the  penalty.  Amnesty  usually 
precedes,  but  it  may  follow  trial  and  conviction,  and  its  effect 
is  to  obliterate  the  past,  to  leave  no  trace  of  the  offence,  and 
to  place  the  offender  exactly  in  the  position  which  he  occu- 
pied before  the  offence  was  committed,  or  in  which  he  would 
have  been  if  he  had  not  committed  the  offence. 

n.  The  President  had  the  right  to  grant  an  amnesty. 
The  Constitution  gives  him  unlimited  power  in  respect  to 
pardon,  save  only  in  cases  of  impeachment.  The  Constitu- 
tion does  not  say  what  sort  of  pardon ;  but  the  term  being 
generic  necessarily  includes  every  species  of  pardon,  indi- 
vidual as  well  as  general,  conditional  as  well  as  absolute. 
It  is,  therefore,  within  the  power  of  the  President  to  limit 
his  pardon,  as  in  those  cases  in  which  it  is  individual  and 
after  conviction,  to  the  mere  release  of  the  penalty — it  is 
equally  within  his  prerogative  to  extend  it  so  as  to  include  a 
whole  class  of  offenders — to  interpose  this  act  of  clemency 
before  trial  or  conviction ;  and  not  merely  to  take  away  the 
penalty,  but  to  forgive  and  obliterate  the  offence. 

It  is  worthy  of  remark,  that  Congress  stands  committed 
as  to  the  extent  of  the  pardoning  power,  and  the  mode  of  ex- 
ercising that  power  by  proclamation.    By  the  act  approved 

*  Id.  1850,  part  1,  p.  672-8. 
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17th  July,  1862,  entitled  "-An  act  to  suppress  insurrectionj'  &c., 
section  13,  it  is  declared,  that 

"The  President  is  hereby  authorized,  at  any  time  hereafter, 
by  proclamation,  to  extend  to  persons  who  may  have  partici- 
pated in  the  existing  Eebellion  in  any  State  or  part  thereof, 
pardon  and  amnesty,  with  sach  exceptions  and  at  such  time 
and  on  such  conditions  as  he  may  deem  expedient  for  the  pub- 
lic welfare.*' 

Mr.  Speedy  contrajfor  the  United  States: 

Gentlemen  present  themselves  here  who  were  once  prac- 
titioners before  this  court,  but  who  confess  in  form  that  they 
have  been  traitors,  and  virtually  confess  that  they  have  for- 
feited the  privileges  which  they  had  under  the  rules  of  this 
court.  Confessing  all  this,  they  maintain  their  right  to  take 
the  original  oath  again,  and  to  come  back  to  practise  before 
this  court  because  they  have  been  pardoned  by  the  Presi- 
dent. 

Who  is  a  counsellor  or  attorney  ?  Opposing  counsel  seem 
to  think  that  a  man  has  a  natural  right  to  practise  law;  the 
same  sort  of  right  that  he  has  to  locomotion,  and  even  to  life. 
But  this,  we  submit,  is  not  so.  The  last-mentioned  rights 
were  given  to  us  by  the  Creator ;  and  government  is  made 
to  preserve  them.  The  government  does  not  give  the  right 
to  life,  nor  the  right  to  locomotion,  though  it  protects  us  all 
in  the  exercise  of  both.  We  sometimes  call  the  privilege  to 
practise  law  a  right,  but  this  is  a  mere  manner  of  speaking; 
for  it  is,  in  truth,  but  a  privilege ;  a  privilege  created  by  the 
law;  held  under  the  law,  and  according  to  the  terms  and 
conditions  prescribed  in  the  law.  Not  being  a  natural  right, 
and  one  so  protected,  but  a  right  received,  and  upon  con- 
ditions and  terms,  the  question  in  this  case  is,  can  the  legis- 
lature or  this  court  prescribe  such  conditions  as  a^e  stated  in 
this  oath  ? 

Whence  came  the  power  of  this  court  to  exact  of  an  attor- 
ney an  oath  of  any  kind  ?  No  oath  is  prescribed  in  the  Con- 
stitution, nor  in  the  Judiciary  Act  of  1789.  Whence  comes 
the  power  ?    Under  the  act  of  1789  this  court  is  doubtless 
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vested  with  the  power  to  prescribe  one.  Under  that  power 
this  court  prescribed  the  old*  oath.  But  why  that  oath  any 
more  than  any  other  oath  ?  "What  part  of  the  Constitution 
restrains  the  court  to  the  point  of  prescribing  this  oath,  and 
this  oath  only  ?  None.  Then  if  the  court  could  prescribe 
this  old  oath,  can  it  not  prescribe  another  and  different 
oath?  No,  say  opposing  counsel,  it  cannot;  and  especially 
it  cannot  prescribe  a  retroactive  oath. 

But  really  there  is  no  retroaction  about  this  law.  Every 
qualification  is  retroactive  in  one  sense.  A  nnan  presents 
himself  to  qualify  under  the  old  rule  as  a  counsellor  and  at- 
torney of  this  court.  What  is  the  question  ?  It  is  as  to  his 
past  life,  as  to  his  past  conduct,  and  as  to  his  then  sufficiency 
because  of  his  past  life  and  past  conduct.  His  "  private  and 
professional  character  shall  appear  to  be  fair,"  said  the  rule. 
Moreover,  we  submit  that  every  man  stands  here  with  a 
continuing  condition  of  that  sort  upon  him.  The  condition 
attaches  every  hour  in  which  any  man  stands  before  the 
courts.  It  is  not  simply  that  he  w,  at  the  time  he  takes  it, 
a  man  whose  private  and  professional  character  appears 
feir.  Could  any  gentleman,  having  committed  yesterday  an 
offence  for  which,  if  the  court  knew  when  he  was  admitted 
that  he  had  been  guilty  of,  he  would  not  have  been  admitted 
—could  he  stand  here  to-day  and  contend  that  an  exclusion 
on  account  of  that  offence  would  be  retroactive  ?  The  quali- 
fication does  not  infer  as  a  necessity  that  the  counsellor  ad- 
mitted will  both  then  and  for  all  future  time  be  qualified. 
He  may  disqualify  himself.  Being  once  qualified,  he  must 
live  up  to  that  rule  which  qualified  him  at  the  first.  Sup- 
pose a  member  of  the  bar  of  this  court,  having  been  once 
qualified  for  admission,  were  guilty  of  perjury  before  this 
court,  does  he  ever  afterwards  continue  qualified  ?  There 
is,  then,  nothing  retroactive  in  this  qualification. 

Is  it  a  penalty  ?  No ;  only  a  qualification.  Take  it  as  an 
original  matter,  say  the  opposing  counsel,  it  is  one  thing ; 
take  it  as  a  question  retroactive,  it  is  another  thing.     But 

*  See  it,  mpra^  p.  886. 
VOL.  IT.  28 
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it  is  always  au  original  question  whether  this  court  cannot 
change  its  rules  and  repeat  the  qualification,  either  as  to 
moral  qualities,  as  to  professional  skill  and  ability,  and  even 
as  to  political  crimes.  Who  doubts  that  it  is  competent  for 
the  court  to-morrow  morning  to  read  a  rule  here  that  shall 
require  every  gentleman  who  practises  at  this  bar  to  submit 
his  pretensions  for  sufficiency  over  again  ?  But  the  power 
to  make  the  rule  contains  the  power  to  repeal  the  rule ;  the 
power  to  make  the  rule  and  repeal  the  rule  contains  the 
power  to  modify  and  to  change  the  rule  as  the  court  may 
see  proper  to  do. 

Under  the  act  of  1789,  then,  it  was  competent  for  this 
court,  by  the  authority  given  under  that  act,  to  pass  such  a 
rule  as  that  objected  to,  and  to  make  such  a  rule  applicable 
not  only  to  those  who  present  themselves  in  the  future,  but 
applicable  to  all  who  appear  here  with  a  previous  license  to 
practise  law. 

But  if  under  the  act  of  1789  the  court  cannot  make  the 
rule,  we  have  the  act  of  Congress  of  24th  January,  1865. 
Cannot  the  legislature  prescribe  the  qualifications  which  the 
counsellor  shall  have;  the  length  of  time  he  shall  have  been 
at  the  bar;  the  number  of  books,  or  the  very  books,  that  he 
shall  have  read  and  understood;  that  he  shall  not  practise 
in  this  court  at  all,  unless  he  shall  have  practised  in  the 
Federal  courts  in  the  several  States;  that  he  may  practise  in 
this  court  though  he  had  never  appeared  before  the  Supreme 
Court  of  a  State?  Where  is  the  limit?  Congress  has  the 
power.  How  can  you  limit  that  power?  Can  you  limit  it 
because  Congress  may  abuse  that  power?  Opposing  coun- 
sel argue  about  this  government  becoming  a  government 
of  faction,  a  government  of  party,  &c.,  if  these  powers  exist 
in  Congress.  This  court  has  said  too  often,  and  it  is  too 
familiar  to  the  judges  for  me  to  do  more  than  mention  it, 
that  the  fact  that  a  power  may  be  abused  is  no  argument 
Against  its  existence. 

It  is  said  Congress  cannot  exact  such  an  oath  of  office  from 
attorneys,  or  from  any  one  else;  but  on  the  face  of  the  Con- 
stitution there  is  such  a  power  given.     The  word  "oatix" 
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occurs  but  three  times  in  the  CoustitutioD ;  once  it  prescribes 
an  oath  to  be  taken  by  the  President ;  next,  it  is  declared 
that  the  senators  and  representatives  before  mentioned,  and 
the  members  of  the  several  State  legislatures,  and  all  execu- 
tive and  judicial  officers,  both  of  the  United  States  and' of 
the  several  States,  shall  be  bound  by  oath  or  affirmation  to 
support  this  Constitution;  "6w^  no  religious  test,  it  is  ordained, 
shaU  ever  be  required  as  a  qualification  to  any  office  or  public  trust 
under  the  United  States  J'  Why  this  exception?  Simply  be- 
cause the  framers  of  the  instrument  knew  that  if  the  excep- 
tion WQS  not  put  in  the  instrument,  there  would  be  the 
ability  to  require  a  religious  test.  That  one  sort  of  oath 
alone  is  forbidden  by  the  Constitution.  From  that  provision 
it  is  to  be  inferred  that  other  oaths  may  be  exacted.  The 
inference  extends  to  senators  and  members  of  the  House 
of  Representatives;  it  even  reaches  to  that  point — a  point 
not  now  before  the  court.  Some  persons  have  argued  that 
this  oath  in  the  Constitution  cannot  be  changed  by  the 
Senate  or  House  of  Representatives;  that  all  the  Senate  or 
House  have  to  do,  is  to  inquire  as  to  the  age  and  residence 
of  the  party.  Have  not  the  Senate  a  right  to  go  beyond 
that?  Have  they  not  the  right  to  expel  a  man  from  the 
body  ?  Take  the  case  of  Breckenridge,  who  was  expelled; 
the  Senate  recording  upon  its  journals  that  he  was  a  traitor. 
Could  that  man  present  credentials,  and  demand  that  he 
should  be  formally  admitted,  even  though  he  might  be  again 
expelled?  It  was  in  our  view  of  the  Constitution  that  Chief 
Justice  Marshall,  in  McCulloch  v.  The  State  of  Maryland  *^  says, 
that  the  man  would  be  insane  who  should  say  that  Congress 
had  not  the  power  to  require  any  other  oath  of  office  than 
the  one  mentioned  in  the  Constitution. 

As  to  the  expediency  and  the  propriety  of  passing  such  an 
act  as  that  of  24th  January,  1865,  that  involves  a  question  of 
duty  in  Congress,  with  which  this  court  has  nothing  to  do. 
It  would  seem  that,  in  times  such  as  we  have  had,  some  oath 
ought  to  be  required  that  would  keep  from  this  bench  and 

*  4  Wheaton,  416. 
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from  this  bar  men  who  had  been  guilty,  and  were  then 
guilty,  of  treason.  There  was  a  late  associate  justice  upon 
this  bench,  a  gentleman  for  whom  personally  all  had  high 
regard.  He  left  this  bench  and  went  off  to  the  Confederacy. 
Suppose  he  had  not  resigned;  suppose  that  this  judge  had 
come  back  here  and  demanded  to  take  his  seat  on  the  bench; 
could  you  have  received  him  in  your  conference-room  either 
pardoned  or  unpardoned?  Would  the  court  regard  itself 
as  discharging  its  duty,  if  it  took  him  into  conference,  guilty, 
as  he  confessed  himself  to  be,  of  treason  ?  I  know  that  the 
court  would  not. 

Will  the  judges  admit  men  to  minister  at  the  bar  of  jus- 
tice, whom  they  would  not  admit  like  men  among  them- 
selves? Will  they  say  that  it  is  w/iconstitutional  to  keep  such 
men  from  the  bar  by  an  oath  like  this,  but  that  it  is  quite 
constitutional  to  keep  them  from  the  bench?  If  a  man  has 
a  right,  without  taking  this  oath,  to  come  here  among  us, 
and  stand  at  this  bar,  and  exercise  all  the  functions  of  an 
attorney  and  counsellor  in  this  court  because  he  has  a  par- 
don, would  not  a  judge,  though  guilty  confessedly  of  treason, 
have  a  like  right  to  return  to  the  bench; — ^if  he  had  been 
pardoned?  Why  could  he  not  do  it?  Only  because  this 
thing  of  office,  this  thing  of  privilege,  is  a  creature  of  law, 
and  not  a  natural  right  Being  a  creature  of  law,  no  man 
can,  like  a  parricide,  stab  that  law,  and  claim  at  the  same 
time  all  its  privileges  and  all  its  honors.  He  would  destroy 
the  very  government  for  which  he  asserts  a  right  to  act. 
This  he  cannot  do.  The  case  of  Cohen  v.  Wright*  bears 
strongly  in  our  favor.  There  the  constitution  of  California 
prescribed  an  oath,  to  be  taken  by  "  members  of  the  legis- 
lature and  all  officers,  executive  and  judicial."  It  then  de- 
clared that  "no  other  oath,  declaration,  or  test,  shall  be 
required  as  a  qualification  for  any  office  or  public  trust." 
On  the  25th  April,  1863,  the  legislature  passed  an  act,  de- 
claring that  a  defendant  in  any  suit  pending  in  a  court  of 


*  22  California,  225.    The  report,  as  here  given,  is  extracted  from  a  printed 
atatement  of  Mr.  Henderson's  argament  in  Cammings  v,  Missouri. 
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record  might  object  to  the  loyalty  of  the  plaintiff;  and  there- 
upon the  plaintiff  should  take  an  oath,  in  addition  to  other 
things,  that  he  had  not,  since  the  passage  of  the  act,  aided 
or  encouraged  the  Confederate  States  in  their  rebellion,  and 
that  he  would  not  do  so  in  the  future.  In  default  of  his 
taking  the  oath,  his  suit  should  be  absolutely  dismissed,  and 
no  other  suit  should  be  maintained  by  himself,  his  grantee, 
or  assigns,  for  the  same  c^use  of  action.  All  attorneys-at- 
law  were  required  to  take  the  same  oath,  and  file  it  in  the 
county  clerk's  office  of  their  respective  counties;  and  to 
practise  without  taking  it,  was  declared  a  misdemeanor.  A 
few  days  after  the  passage  of  the  act,  an  action  of  assumpsit 
was  brought  in  one  of  the  courts  on  a  contract,  which,  as 
would  seem  from  the  opinion  in  the  case,  existed  at  and 
before  the  passage  of  the  act.  The  plaintiff  was  required 
to  take  the  oath;  and  having  refused  to  do  so,  his  case  was 
dismissed,  and  judgment  rendered  that  it  should  not  again 
be  brought.  The  attorney  appearing  in  the  cause  refused 
to  take  the  oath,  and  he  was  debarred.  Both  questions  were 
passed  on  by  the  Supreme  Court,  and  the  oath  sustained  as 
equally  applicable  to  both  litigants  and  attorneys.  The  court 
say,  in  reference  to  attorneys,  that  the  legislature  "  has  the 
power  to  regulate  as  well  as  to  suppress  particular  branches 
of  business  deemed  by  it  immoral  and  prejudicial  to  ttie 
general  good.  The  duty  of  government  comprehends  the 
moral  as  well  as  the  physical  welfare  of  the  state."  In  ref- 
erence to  the  objection  that  litigants  are  deprived  of  rights 
by  a  process  not  known  as  "  due  process  of  law,"  which  is 
guaranteed  by  the  California  constitution,  the  court  say: 
"As  one  State  of  the  Union,  California  has  the  right  to  deny 
the  use  of  her  courts  to  those  who  have  committed  or  in- 
tended to  commit  treason  against  the  nation." 

The  California  case,  indeed,  was,  we  admit,  decided  on  a 
prospective  statute;  and  the  court,  in  that  case,  say  there 
would  be  a  doubt  if  it  was  retroactive.  Upon  that  subject, 
as  we  have  said  before,  we  have  no  doubt;  because  the  license 
and  privilege  of  every  gentleman  here,  at  the  bar,  is  upon  a 
continuing  condition,  and  is  subject  to  the  power  of  this 


858  Ex  PARTE  Garland.  [Sup.  Ct 

Argument  for  the  United  Btatee. 

♦  -  - 

court,  subject  to  the  power  of  Congress  to  change  the  rule, 
there  being  no  natural,  inalienable  right  to  occupy  the  posi- 
tion. 

Mr.  Stanberyy  special  counsel  of  the  United  States,  on  the  same 
sidCy  and  against  the  petitioner : 

I.  A  pardon  is  not,  as  argued,  all-absorbing.  It  does  not 
protect  the  party  from  all  the  consequences  of  his  act.  What 
is  the  old  Latin  maxim  that  governs  pardon?  Bex  non  po- 
test dare  gratiam  cum  injurid  et  damno  aliorum.  A  pardon, 
while  it  absolves  the  offender,  does  not  touch  the  rights  of 
others.  Suppose  that  there  is  a  penal  statute  against  an 
offence,  and  the  policy  of  the  law  being  to  detect  the  offender, 
there  is  a  promise  of  reward  to  the  informer,  upon  his  con- 
viction, to  be  had.  If  a  pardon  is  given  to  that  offender, 
what  is  the  consequence  upon  the  informer,  who  draws  his 
right  simply  out  of  the  offence  and  the  conviction  of  the 
offence?  Does  it  take  away  his  right  to  the  fine,  or  the  lia- 
bility to  pay  him  the  fine?  If  the  fine  is  half  to  the  in- 
former and  half  to  the  public,  what  is  the  eftect?  The  half 
to  the  public  is  gone,  but  the  half  to  the  informer  is  not 
gone.  There  is  one  consequence  arising  out  of  the  offence 
that  the  pardon  does  not  reach. 

Put  another  case.  Suppose  a  man  is  indicted  and  sent  to 
the  penitentiary  for  life,  and  that  the  consequence  of  the 
confinement  is  declared  by  law  to  be  that  he  is  civiliter  mor- 
tiius — dead  in  the  estimation  of  the  law.  During  his  con- 
finement his  wife  is  released  from  the  bonds  of  matrimony. 
She  is  a  widow  in  the  estimation  of  the  law;  her  husband  is 
dead,  so  far  as  the  law  can  see.  She  marries  again.  After 
all  that  comes  executive  clemency,  makes  the  offender  a  new 
man,  pardons  the  offence,  and,  if  you  please,  all  the  conse- 
quences. The  man  is  no  longer  civiliter  mortuus;  again  he  is 
probus  legalis,  or  legalis  homo;  but  shall  he  have  his  wife,  how- 
ever willing  she  may  be?  Does  this  pardon  divorce  the 
newly-married  parties,  and  annul  their  marriage?  Does  it 
make  the  first  husband  just  the  man  he  was,  and  with  all 
the  rights  he  had  when  he  committed  the  offence?    No. 
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Suppose  it  is  some  ecclesiastical  penalty  that  has  been  in- 
curred; that  some  incumbent  has  lost  his  office  as  a  part  of 
the  punishment  of  the  offence,  and  afterwards  the  king 
chooses  to  pardon  him.  What  does  Baron  Comyns  say,  in 
that  case,  as  to  restoration  to  rights  ?* 

"  A  pardon  to  the  parson  of  a  church  of  all  contempts  for 
acceptance  of  a  plurality  does  not  restore  him  to  the  former 
church." 

'^  So  a  pardon  does  not  discharge  a  thing  consequent,  in  which 
a  subject  has  an  interest  vested  in  him;  as  if  costs  are  taxed  in 
a  spiritual  court,  a  pardon  of  the  offence  does  not  discharge  the 
costs." 

Pardon  is  forgiveness,  but  not  necessarily  restoration;  it 
restores  many  things — not  all  things.  For  centuries,  it  has 
been  a  question  in  England,  whether  a  pardon  makes  a  man 
fit  to  sit  in  the  jury-box,  where  the  offence  involves  a  for- 
feiture of  his  right  to  sit  in  the  jury-box;  and  so  whether  a 
pardon  restores  a  man  to  competency  as  a  witness,  when  the 
crime  of  which  he  stands  convicted  excludes  him  from  being 
a  witness?  On  that  question,  I  should  suppose  that  much 
depends  on  the  terms  of  the  pardon. 

What  are  the  rights  of  this  court  and  the  rights  of  Con- 
gress, also,  with  regard  to  those  who  are  to  practise  here  ? 
There  are  certain  things  in  which  neither  the  executive  de- 
partment nor  yet  the  legislative  department  can  interfere 
with  this  bench ;  and  I  am  glad  it  is  so.  No  law  can  deprive 
your  honors  of  your  places  here  during  life  or  good  behavior. 
No  President  can  remove  a  judge  from  this  bench ;  and 
thank  God  it  is  so.  No  law  of  Congress  can  remove  a  judge ^ 
from  this  bench.  I  know  there  have  been  laws  of  Congress 
that  have  removed  United  States  judges  from  lower  benches 
than  this,  but  their  validity  has  been  always  questioned. 
But  no  Congress  has  ever  dared  to  pass  a  law  to  remove  a 
judge  from  this  bench,  or  to  abolish  this  bench,  or  change 
the  structure  of  the  Supreme  Court  of  the  United  States. 

*  Vol.  6,  p.  244. 
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What  next?  Congress,  it  is  certain,  cannot  interfere  with 
your  proper  judicial  functions.  Wherever  anything  is  com- 
manded of  you  by  Congress  that  interferes  with  the  upright 
and  impartial  and  unfettered  judicial  authority  that  you 
have,^8uch  a  law  is  void,  and  invades  your  department,  just 
as  distinct  and  unassailable  as  the  power  of  Congress  itself 
or  the  executive  power  itself;  so  that  if  this  law,  which  pre- 
scribes an  oath  to  be  taken  by  counsellors  of  this  court,  in- 
vades the  proper  and  exclusive  power  of  this  court — if  Con- 
gress has  no  right  to  say  what  lawyers  shall  practise  here  or 
what  shall  be  their  qualifications — ^if  that  is  a  matter  exclu- 
sively for  this  court,  then,  undoubtedly  and  beyond  all  ques- 
tion, this  is  a  void  law. 

But  let  us  consider  what  Congress  may  really  do  with  re- 
gard to  this  court  and  with  regard  to  its  officers;  let  us  see 
the  great  field  over  which  legislation  walks  undisturbed  in 
reference  to  it.  Who  made  this  number  of  ten  judges  here  ? 
Congress.  And  they  can  put  twelve  here,  or  twenty,  if 
they  see  fit.  One  they  cannot  take  from  here  by  act  of 
Congress,  but  only  by  impeachment  after  due  trial.  What 
further  can  they  not  do  ?  They  fix  your  salaries ;  but  the 
moment  the  law  is  passed  and  approved,  the  salary  so  fixed 
is  beyond  their  power  to  reduce,  not  to  increase.  They  may 
force  the  judges  to  take  more,  but  they  cannot  require  them 
to  take  a  dollar  less. 

What  next  can  they  do?  This  court  sits  here  in  this 
Capitol.  Is  that  not  by  authority  of  law  ?  Why  is  there  a 
chief  justice  to  preside  here?  Was  he  made  by  this  bench? 
Not  at  all;  but  made  by  law.  Why  are  the  judges  sitting 
here  now  to  hold  a  term  ?  Of  their  own  motion  ?  Not  at 
all;  but  under  the  authority  of  law.  Why  are  the  judges 
required  to  visit  all  the  circuits,  at  great  personal  incon- 
venience perhaps  ?  On  their  own  motion  ?  No ;  by  author- 
ity of  law. 

Passing  from  the  bench.  What  is  the  clerk  ?  An  officer 
of  this  court,  appointed  by  this  court;  but  under  what  au- 
thority? By  law.  Who  pays  him?  He  is  paid  by  law. 
What  is  he  ?    An  officer  merely  of  this  court,  or  an  officer 
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of  the  United  States  under  the  laws  of  the  United  States  ? 
He  is  the  latter  in  every  respect.  Then,  your  marshal ;  who 
sends  :him  here,  and  compels  him  to  be  here  ?  Congress. 
It  is  by  authority  of  law.  All  the  machinery  of  the  court, 
so  tar  as  its  officers  are  concerned,  comes  to  you  by  statute. 
The  statute  says  you  shall  have  one  marshal,  not  two;  one 
clerk,  not  three. 

A  class  remains ;  the  attorneys  and  counsellors  that  prac- 
tise here.  Under  what  authority  is  it  that  we  have  attorneys 
and  counflcUors  here,  and  that  they  have  rights  to  be  heard 
here  ?  Did  your  honors  give  us  these  rights  ?  Is  it  by  grant 
from  this  court  that  thfere  are  counsellors  and  attorneys  here  ? 
No.  It  comes  by  act  of  Congress.  The  Constitution  is  silent 
upon  it.  The  word  "  attorney  "  is  not  mentioned,  and  the 
word  "counsel"  is  only  mentioned  in  it  as  the  right  of  a 
person  accused  of  crime.  It  is  an  act  of  Congress  that  cre- 
ates us  and  gives  us  the  right  to  appear  here  as  attorneys 
and  counsellors  at  law  under  certain  limitations.  Congress 
has  imposed  very  few  upon  us.  Congress  very  wisely  have 
given  to  the  court  the  power  to  receive  or  to  exclude,  and 
to  lay  down  the  terms  upon  which  a  counsellor  shall  be 
admitted. 

But  when  you  are  exercising  that  power  with  regard  to 
attorneys  and  counsellors  you  are  exercising  a  power  granted 
by  Congress,  and  we  stand  here  as  attorneys  under  that  law 
and  say  to  your  honors,  "  Admit  us;  here  are  all  the  things 
that  you  have  required  and  all  that  the  law  has  required ; 
admit  us."  Is  it  not  so,  that  in  everything  in  which  Con- 
gress has  given  you  the  power  over  us,  to  admit  us  or  to  ex- 
clude us,  you  get  that  power  by  law  ?  Who  prescribes  the 
oath  of  the  attorney  ?  Is  that  left  to  the  court  merely,  or 
has  that  been  exercised  by  Congress  ?  The  original  oath  re- 
quired of  attorneys  is  not  found  in  the  Constitution.  The 
Constitution,  upon  the  subject  of  oaths  to  be  administered, 
relates  only  to  oaths  of  office  of  persons  appointed  or  elected 
to  office  under  the  Federal  authority.  Attorneys,  as  it  is 
admitted  on  the  other  side,  are  not  such  officers,  and  the 
oath  pointed  out  by  the  Constitution  has  nothing  to  do  with 
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lawyera.  But  Congress  undertook,  in  the  originalJudiciary 
Act,  to  say  that  in  all  courts  of  the  United  States  the  parties 
may  plead  and  manage  their  own  causes  personally,  "  or  by 
the  assistance  of  such  counsel  or  attorneys-at-law  as  by  the 
rules  of  the  said  courts  respectively  shall  be  permitted  to 
manage  and  conduct  causes  therein."  Congress  gives  power 
to  the  court  to  prescribe  the  oath ;  and  to  exercise  over  its 
counsel  all  wholesome  control. 

"What  further  may  Congress  do  ?  If  under  the  authority 
thus  given  to  you  over  attorneys  you  have  a  right  to  prescribe 
an  additional  oath,  may  not  Congress  do  the  same  thing?  Is 
there  any  constitutional  objection  there  ?  Has  Congress  ex- 
hausted all  its  power  with  reference  to  such  a  body  of  men 
as  attorneys  and  counsellors  in  the  courts  of  the  United 
States,  so  that  it  can  do  nothing  further  and  lay  down  no 
further  rule  for  admission  or  exclusion,  for  oath,  for  bond, 
for  security?  Not  at  all.  The  very  first  exercise  of  the 
power  under  which  we  take  our  first  right  to  be  attorneys 
and  counsellors  here  remains;  it  is  not  exhausted;  and  no 
one  can  assign  any  reason  at  this  moment  why  Congress,  in 
its  power  over  the  attorneys  and  counsellors  of  this  court, 
may  not  prescribe  rales  of  admission,  residence,  and  a  thou- 
sand other  things,  that  might  be  fixed  under  a  constitution 
like  ours.  In  the  States  we  do  not  leave  so  much  to  our 
courts  in  regard  to  attorneys  and  counsellors  as  Congress 
has,  very  wisely,  I  think,  left  to  this  court.  We  prescribe 
almost  everything  there  by  statute ;  fix  all  the  qualifications 
through  the  legislative  department,  to  be  observed  as  to 
those  who  practise  before  the  judicial  department. 

Then  I  take  it  as  clear,  so  far  as  these  persons  are  con- 
cerned, these  attorneys  and  counsellors  at  law,  that  there  is 
a  power  in  this  court  to  prescribe  oaths  and  additional  oaths, 
and  just  as  clear  a  power  in  Congress  to  prescribe  oaths  and 
additional  oaths. 

Having  shown  that  the  subject-matter  of  an  oath  to  be 
taken  by  attorneys  and  counsellors  of  this  court  is  within 
the  competency  of  legislative  authority  and  regulation,  quite 
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as  fully  as  it  is  within  the  competency  of  this  court  by  virtue 
of  the  Judiciary  Act;  having  shown  that  there  is  no  consti- 
tutional objection  to  the  exercise  of  this  power  by  Congress, 
and  that  tlie  only  possible  objection  that  can  be  taken  to  it, 
is  that  Congress  has  once  exercised  the  power  by  law;  when 
1  have  shown  that  that  exercise  of  power  did  not  exhaust 
the  power  of  the  legislature,  then  I  have  shown  that  so  far 
this  is  a  valid  law  and  a  valid  oath.  All  that  it  is  necessary 
for  me  to  say  is  this:  if  the  rule  is  valid,  the  law,  which  has 
somewhat  more  of  solemnity  and  force  than  a  rule,  is  equally 
valid.  I  do  not  ask  for  it  any  greater  validity,  but  equality, 
so  far  as  mere  validity  is  concerned  in  the  passage  of  the 
law  or  the  passage  of  the  rule.  If  I  am  right  here,  what 
will  the  bench  say  to  a  pardon  of  the  President,  who,  when 
a  lawyer  is  ejected  from  this  court  as  unfit  to  practise  here, 
grants  a  pardon  for  the  very  offence  for  which  the  court  has 
ejected  him?  For  instance,  the  lawyer  may  have  committed 
forgery  or  perjury,  things  which  make  a  man,  when  con- 
victed of  them,  very  unfit  to  practise  as  an  attorney  and 
counsellor  at  law.  In  consequence  of  that,  the  court  may 
disbar  him.  Then  the  President  pardons  him,  absolves  him 
from  the  conviction  of  perjury  and  forgery,  and,  according  to 
the  position  of  the  opposite  side,  restores  him  at  once  to  his 
right  to  be  here,  and  defies  the  rule  which  you  have  made, 
and  your  authority  to  exclude  him.  If  that  cannot  be  done 
in  opposition  to  a  rule,  can  the  same  thing  be  done  in  oppo- 
sition to  a  law  passed  by  the  legislative  body  that  had  author- 
ity over  the  subject-matter?     Clearly  not. 

n.  Now,  passing  over  the  question  of  the  power  of  Con- 
gress to  do  it,  was  it  not  eminently  fit  that  such  a  law  should 
be  passed  at  the  time;  that  Congress,  then  charged  with  the 
duty  of  saving  the  country,  should  exclude  from  its  courts 
members  of  the  bar  in  actual  rebellion  against  it?  It  was 
eminently  proper  then.  What!  only  exclude  those  who 
have  not  yet  committed  treason,  and  make  them  swear  that 
they  will  not  commit  treason ;  and  have  no  power  to  exclude 
those  who  have  committed  treason,  and  who  come  to  de- 
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mand  as  a  right  to  practise  here,  with  the  admission  on 
their  lips  that  they  are  traitors,  and,  if  you  please,  mean  to 
continue  traitors;  for  I  am  speaking  of  the  thing  as  it  was 
in  1862,  when  that  law  was  passed.  What !  after  treason  is 
committed,  and  the  traitor  comes  here  flagrante  delictOy  with- 
out pardon,  if  you  please,  asking  no  clemency,  cornea  here 
to  practise  law,  and  this  oath  is  opposed  to  him, he  says,  "It 
does  not  bind  me;  I  have  committed  treason,  it  is  true;  I 
have  never  recanted;  I  have  not  been  pardoned;  but  that 
oath  is  unconstitutional,  so  far  as  I  am  concerned,  and  takes 
away  my  high  privilege  of  practising  in  this  court  at  this 
time."  He  says  that  it  is  ex  post  facto  and  void,  because  it 
makes  a  thing  a  crime  which  was  not  a  crime  at  the  time! 
Does  it  impose  a  criminal  penalty  with  regard  to  penal  mat- 
ters? That  is  the  meaning  of  penalty  in  that  sense.  We 
have  now  here  before  us  a  law  that  simply  says,  that  a 
party  who  has  committed  a  certain  act  shall  not  practise  law 
in  the  courts  of  the  United  States.  Is  that  making  a  new 
crime  ?  Is  that  adding  a  new  penalty  in  the  sense  of  crim- 
inal penalties?  Not  at  all.  The  act  prescribing  the  oath 
does  not  say,  that  when  a  man  comes  here  and  admits  that 
he  has  committed  the  offence,  the  court  shall  try  and  punish 
him  for  that  offence.  It  says,  that  in  order  to  practise  he 
shall  take  an  oath  that  he  has  never  committed  treason,  that 
he  has  never  joined  the  Rebellion.  That  is  all.  He  may  take 
the  oath  or  not  as  he  pleases.  No  one  compels  him  to  take 
it.  Is  it  a  penalty,  when  he  must  invoke  the  penalty  on  his 
own  head  if  there  is  penalty?  That  oath  does  not  punish 
him,  nor  authorize  anybody  to  punish  him,  nor  say  that  he 
has  done  anything  heretofore  that  is  punishable  in  the  sense 
of  crime  or  delict.  He  may  stay  away;  no  one  can  touch 
him.  He  may  choose  to  practise  in  the  State  courts;  and 
that  is  well.  All  that  the  law  says  is,  "  If  you  come  here^ 
we  require  you,  before  we  give  j^ou  the  privilege  to  ap- 
pear in  this  court,  to  state  under  oath  that  you  have  not 
been  in  rebellion  against  this  government."  That  is  the 
whole  of  it 
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Mr.  Reverdy  Johnson^  in  reply ^  for  the  petitioner  : 
I.  The  ninth  clause  of  the  first  article  of  the  Constitution 
declares  that  no  "ex  post  facto  law  shall  be  passed."  So  so- 
licitous were  the  framers  of  the  Constitution  to  prohibit  the 
enactment  of  such  laws,  that  they  imposed  upon  everj'  State 
government  the  same  restriction.  They  considered  laws  of 
that  character  to  be  "  contrary  to  the  first  principles  of  the 
social  compact,  and  to  every  principle  of  sound  legislation." 
So  says  Mr.  Madison  in  the  44th  number  of  the  Federalist 
In  the  same  number  he  tells  us  that,  however  obvious  this 
is,  "  Our  own  experience  has  taught  us  nevertheless  that  ad- 
ditional fences  against  these  dangers  ought  not  to  be  omitted. 
Very  properly,  therefore,  have  the  convention  added  this 
constitutional  bulwark  in  favor  of  personal  security  and  pri- 
vate rights."  Mr.  Hamilton,  in  the  78th  number  of  the 
same  work,  advocates  the  necessity  of  an  independent  ju- 
diciary, upon  the  ground  of  its  being  "  essential  in  a  limited 
constitution,"  and  adds :  "  By  a  limited  constitution  I  un- 
derstand one  which  contains  certain  specified  exceptions  to 
the  legislative  authority,  such,  for  instance,  as  that  it  shall 
pass  no  bills  of  attainder^  no  ex  post  facto  laws^  and  the  like. 
Limitations  of  this  kind  can  be  preserved  in  practice  in  no 
other  way  than  through  the  medium  of  the  courts  of  justice, 
whose  duty  it  must  be  to  declare  all  acts,  contrary  to  the 
manifest  tenor  of  the  Constitution,  void.  Without  this,  all 
the  reservations  of  particular  rights  or  privileges  would 
amount  to  nothing."  Is  not  the  act  in  question,  in  its  ap- 
plication to  Mr.  Garland,  an  ex  post  facto  law?  These  terms 
are  technical,  and  were  known  to  the  common  law  of  Eng- 
land when  the  Constitution  was  adopted.  Their  meaning, 
too,  was  then  well  understood.  An  English  writer  says  that 
such  a  law  is  one  ''  made  to  meet  a  particular  ofience  com- 
mitted." Another  defines  it  to  be  "  a  law  enacted  purposely 
to  take  cognizance  of  an  oftence  already  committed."  The 
same  meaning  was  given  to  it  as  early  as  1798,  in  Colder  v. 
BnU,*    And  in  the  subsequent  case  of  Fletcher  v.  Peckj-^  it 

«  8  Dallas,  886.  t  ^  Cranch,  188. 


Ex  PARTE  Garland.  [Sup.  Ct 

Reply  for  the  Petitioner. 

was  again  defined  and  adjudged  to  be  a  law  which  renders 
"  an  act  punishable  in  a  manner  in  which  it  was  not  punish- 
able when  it  was  committed."  This  definition,  as  is  truly 
said  by  Chancellor  Kent,  is  "  distinguished  for  its  compre- 
hensive brevity  and  precision;"  and  Kent  correctly  tells  us 
that  "  laws  passed  after  the  act,  and  aflecting  a  person  by 
way  of  punishment,  either  in  his  person  or  estate,  are  within 
the  definition."* 

The  design,  therefore,  of  this  restriction  was  to  prohibit 
legislation  punishing  a  man,  either  in  his  person  or  estate^  for 
an  act  for  which  there  was  no  punishment  provided  when 
the  act  was  done,  or  from  imposing  an  additional  punish- 
ment to  that  which  was  then  imposed,  or  to  supply  a  de- 
ficiency of  legal  proof  by  admitting  testimony  less  than  that 
before  required,  or  testimony  which  the  courts  were  before 
prohibited  from  admitting.  With  this  understanding  of  the 
term,  is  not  the  act  of  1865  an  ex  post  facto  law?  Does  it 
not  punish  Mr.  Garland  for  an  act  in  a  manner  in  which  he 
was  not  punishable  when  it  was  committed?  Does  it  not 
punish  him  in  fact?  Educated  for  the  profession,  his  hopes 
centred  in  his  success  in  it,  his  highest  ambition  being  to 
share  its  honors,  his  support  and  that  of  his  family  depend- 
ing upon  success ;  can  any  man  doubt  that  a  law  which  de- 
prives him  of  the  right  to  pursue  that  profession,  which  de. 
feats  such  hopes,  which  deprives  him  of  the  opportunity  to 
gratify  so  noble  an  ambition,  and  which  deprives  him  of 
the  means  of  supporting  himself  and  those  dependent  upon 
him,  inflicts  a  severe,  cruel,  and  heretofore  in  this  country 
an  unexampled  punishment? 

Our  statutes,  indeed,  are  full  of  provisions  showing  that, 
in  the  judgment  of  Congress,  similar  consequences  are  pun- 
ishments to  be  inflicted  for  crime.  Disfranchisement  of  the 
privilege  of  holding  oflices  of  honor,  trust,  or  profit,  is  im- 
posed as  a  punishment  upon  those  who  are  convicted  of  bri- 
bery, forgery,  and  many  other  oflcnces.  And  how  crushing 
is  such  punishment !     To  be  excluded  from  the  public  ser- 

*  1  Kent's  Commentaries,  409. 
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vice  makes  the  man  virtually  an  exile  in  his  native  land ;  an 
alien  in  his  own  country;  and  whilst  subjecting  him  to  all 
the  obligations  of  the  Constitution,  holds  him  to  strict  al- 
legiance and  denies  him  some  of  its  most  important  advan- 
tages. Can  the  imagination  of  man  conceive  a  punishment 
greater  than  this  ?  And  this  is  not  only  the  effect  of  the  act, 
but  such  was  its  obvious  and  declared  purpose.  When  it 
was  passed  the  country  was  engaged  in  a  civil  war  of  unex- 
ampled magnitude,  begun  and  waged  for  the  purpose  of  de- 
stroying the  very  life  of  the  nation,  of  dissevering  the  gov- 
ernment which  our  fathers  provided  for  its  preservation.  In 
1865  nearly  all  the  members  of  the  legal  profession  in  the 
Southern  States  had  adopted  the  heresy  of  secession  as  a 
constitutional  right,  and  were,  or  had  been,  either  in  the 
military  or  civil  service  of  the  Confederate  government,  or 
had  given  voluntary  "  aid,  countenance,  counsel,  or  encour- 
agement to  persons  engaged  in  armed  hostility"  to  the 
United  States,  or  had  yielded  a  voluntary  support  to  some 
"pretended  government,  authority,  power,  or  constitution 
within  the  United  States  hostile  or  inimical  to  the  same;" 
and  this  was  known  to  Congress.  However  criminal  such 
conduct  may  have  been ;  however  liable  the  parties  were  to 
prosecution  and  punishment  by  the  laws  then  in  force,  the 
particular  punishment  inflicted  by  the  act  of  1865  could  not 
have  been  awarded.  That  act  does  not  repeal  the  laws  by 
which  such  conduct  was  then  punishable,  but  imposes  (and 
such  was  its  sole  and  avowed  purpose)  the  additional  pun- 
ishment of  disfranchisement.  The  law  assumes  that  the  acts 
which  the  oath  it  prescribes  is  to  deny,  have  been  done  by 
lawyers,  and  that  such  acts  are  crimes  to  be  punished  by  a 
denial  or  forfeiture  of  their  right  to  appear  as  counsel  in  the 
courts  of  the  Union.  Its  very  design,  therefore,  and  its 
effect  is  to  inflict  a  punishment  for  the  imputed  crime  ad- 
ditional to  that  which  the  laws  in  force  when  the  crime  was 
committed  provided.  It  falls,  then,  within  the  conceded 
definition  of  an  ex  post  facto  law,  and  is  therefore  void.  It 
is  also  obnoxious  to  the  same  objection,  because  it  changes 
"  the  legal  rules  of  evidence  and  receives  different  testimony 
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than  was  requisite  for  the  conviction  of  the  offender  at  the 
time  the  offence  was  perpetrated."*  This  is  evident.  The 
offence  imputed  is  treason,  of  which  the  party  at  the  time 
of  its  commission  could  not  have  been  convicted  by  refusing 
to  take  such  an  oath  as  this  act  ];equires,  or  any  other,  but 
only  upon  "  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  courff 

n.  The  act  is  also  in  conflict  with  that  part  of  the  fifth 
article  of  the  amendments  of  the  Constitution  which  pro- 
vides that  no  person  "  shall  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law." 

Within  the  meaning  of  the  first  part  of  this  clause,  eveiy 
charge  of  crime  against  a  party  constitutes  a  "  criminal  case." 
No  matter  how  made,  if  it  becomes  a  subject  of  legal  in- 
quiry, the  party  cannot  be  compelled  to  testify.  The  pur- 
pose is  to  prevent  his  being  called  upon  to  prove  his  guilt; 
to  prevent  his  being  examined  in  relation  to  it  against  his 
will.  Any  law,  therefore,  which,  in  terms  or  in  effect,  makes 
him  "  a  witness  against  himself"  is  within  the  clause.  That 
a  law  directly  compelling  him  to  testify  would  be  within  it, 
will  be  admitted;  and  it  is  a  rule  of  construction  especially 
applicable  to  a  constitutional  provision  intended  for  the  pro- 
tection of  the  citizeuy  that  what  cannot  be  done  directly, 
cannot  be  done  indirectly.  Where  the  protection  is  intended 
to  be  complete,  it  cannot  be  defeated  by  any  evasion.  What, 
in  this  particular,  does  this  law  provide  ?  It  does  not  say 
that  Mr.  Garland  shall  be  compelled  "  to  be  a  witness  against 
himself; "  but  it  does  the  same  thing  by  providing  that  his 
guilt  is  to  be  considered  conclusively  established  unless  he' 
will  swear  to  his  innocence.  His  refusal  to  swear  that  he  is 
not  guilty  is  made  the  evidence  of  his  guilt,  and  has  the 
same  operation  as  his  admission  of  his  guilt  If  this  is  not 
a  clear  evasion  of  the  clause,  and  fatal  to  the  protection  it  is 
designed  to  afford,  there  can  be  no  evasion  of  it.  The  law 
in  question  says,  that  unless  the  lawyer,  who  is  already  a 

*  1  Kent's  Commentaries,  409.  f  Constitution,  Article  ii,  {  8. 
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counsellor,  will  swear  to  his  innocence  of  the  imputed  acts, 
he  shall  not  continue  to  be  such  counsellor,  or,  if  he  was  not 
before  one,  he  shall  not  be  admitted  to  that  right  It  con- 
stitutes, therefore,  his  oath  the  evidence  of  his  innocence, 
and  his  refusal  to  take  it  conclusive  evidence  of  his  guilt. 
That  this  is  its  effect,  if  authority  be  needed,  is  decided  in  the 
Pennsylvania  case  of  Respvblica  and  Gibbs*  and  the  Rhode 
Island  case  of  Green  and  Briggs.-f  The  reasoning  upon  the 
point  in  those  cases,  and  especially  that  of  Pittman,  J.,  in 
the  latter  case,  is  conclusive. 

And  here  allow  me  to  read  an  extract  from  a  speech  of  the 
late  Lord  Erskine.  J  It  was  made  during  the  troubles  we  had 
with  England  and  France,  growing  out  of  the  Berlin  and 
Milan  decrees,  and  the  orders  in  council.  It  was  said  there 
that  parties  were  not  obliged  to  do  what  those  laws  required, 
and  as  they  were  not  obliged  the  laws  did  them  no  harm. 
Lord  Erskine  replied : 

"  Is  it  not  adding  insult  to  injury  to  say  to  America  that  her 
shipping  is  not  compelled  to  come  into  our  ports,  since  they  may 
return  back  again  I  Let  us  suppose  that  his  majesty  had  been 
advised,  while  I  was  a  practiser  at  the  bar,  to  issue  a  proclama- 
tion that  no  barrister  should  go  into  Westminster  Hall  without 
passing  through  a  particular  gate  at  which  a  tax  was  to  be  levied 
on  him.  Should  I  have  been  told  gravely  that  I  was  by  no 
means  compelled  by  such  a  proclamation  to  pass  through  it  ? 
Should  I  have  been  told  that  I  might  go  back  again  to  my 
chambers  with  briefs,  and  sleep  there  in  my  empty  bag,,  if  I 
liked  ?  Would  it  be  an  answer  to  a  market  gardener  in  the 
neighborhood  of  London,  if  compelled  to  pass  a  similar  gate 
erected  in  every  passage  to  Covent  Garden,  that  he  was  by  no 
means  compelled  to  bring  his  greens  to  market,  as  he  might 
stay  at  home  with  his  family  and  starve  ?  " 

And  that  is  what  we  are  practically  told  is  the  ground  on 
which  this  law  is  to  be  upheld.  The  right  to  be  a  counsellor 
in  this  court,  it  is  said,  is  not  a  natural  right;  that  it  grows 

*  8  Yeates,  429.  f  1  Curtis,  811. 
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out  of  legislation ;  that  it  may  be  given,  or  it  may  not  be 
given;  and  as  it  may  not  be  given,  the  legislature  (in  whom 
the  power  is  supposed  to  reside),  if  it  thinks  proper  to  give 
it  at  all,  may  give  it  on  such  terms  as  it  may  prescribe;  and 
opposing  counsel  apply  that  doctrine  even  to  a  case  in  which 
the  right  exists,  for  that  is  the  condition  of  the  gentleman 
whom  I  am  here  representing.  He  has  got  your  judgment, 
and  the  legislature  undertakes  to  say  to  him,  "  You  shall  no 
longer  enjoy  that  right,  unless  you  will  swear  that  you  have 
not  done  the  things  stated  in  the  oath  which  we  require  you 
to  take;"  and  he  is  gravely  told,  "You  are  not  obliged  to 
take  it."  Certainly,  he  is  not  obliged  to  take  it  No  man 
is  obliged  to  follow  his  occupation ;  but  unless  he  takes  it 
he  must  starve,  except  he  have  other  means  of  living. 

in.  The  act  is  void,  because  it  interferes  with  the  rights 
and  powers  conferred  on  the  judicial  department  of  the  gov- 
ernment by  the  third  article  of  the  Constitution.  By  that 
article  the  entire  judicial  power  of  the  United  States  is 
vested  in  "one  Supreme  Court,  and  in  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  establish, 
and  the  judges  are  to  hold  their  '  office  during  good  be- 
havior,' "  receiving  a  compensation  for  their  services  which 
cannot  be  diminished. 

When  the  Constitution  was  adopted,  it  was  well  known 
•that  courts  could  not  properly  discharge  their  functions  with- 
out the  aid  of  counsel;  and  it  was  equally  well  known  that 
such  a  class  of  men,  in  a  free  government,  was  absolutely 
necessary  to  the  protection  of  the  citizen  and  the  defence 
of  constitutional  liberty,  whenever  these  might  be  involved, 
as  history  had  proved  they  often  were,  in  prosecutions  in- 
stituted by  government.  The  existence  and  necessity  of  this 
class,  for  the  protection  of  the  citizen,  is  recognized  in  the 
amendment  last  referred  to,  securing  to  the  accused,  in  a 
criminal  prosecution,  "  the  assistance  of  counsel  for  his  de- 
fence." And,  further,  by  the  thirty-fifth  section  of  the  Ju- 
.  diciary  Act,  passed  by  a  Congress  in  which  were  many  of 
the  distinguished  men  who  framed  the  Constitution,  parties 
-are  secured  "  the  assistance  of  such  counsel  or  attorneys-at- 
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law  as,  by  the  rules  of  the  said  courts  (courts  of  the  United 
States),  respectively,  shall  be  permitted  to  manage  and  con- 
duct causes  therein."  As  before  stated,  Mr.  Garland,  having 
complied  with  the  terms  of  your  second  rule,  was  admitted 
as  a  counsellor  of  this  court.  Has  Congress  the  authority 
to  reverse  that  judgment  without  this  court's  assent?  This 
the  act  does,  if  it  be  compulsory  upon  the  court.  The  de- 
cision in  Ex  parte  Secombe*  is,  that  the  relations  between  a 
court  of  the  United  States  and  the  attorneys  and  counsellors 
who  practise  in  it,  and  their  respective  rights  and  duties,  are 
regulated  by  the  common  law;  and  th«at  it  has  been  well 
settled  by  the  rules  and  practice  of  common  law  courts,  that . 
it  rqsts  exclusively  with  the  court  to  detenmine  who  is  quali- 
fied to  become  one  of  its  officers  as  an  attorney  and  coun- 
sellor, and  for  what  cause  he  ought  to  be  removed.  Let  us 
consider  this  question  for  a  few  moments. 

1st.  The  admission  of  counsel,  and  dismissal  when  ad- 
mitted, is  evidently,  by  the  act  of  1789,  esteemed  a  power 
inherent  in  the  courts,  and  to  be  exercised  by  them  alone; 
and  in  the  decision  just  quoted,  it  is  held  to  be  one  resting 
"exclusively"  with  the  courts.  This  being  so,  the  propriety 
of  its  exercise  cannot  be  questioned  by  any  other  department 
of  the  government.  Belonging  exclusively  to  the  courts, 
their  judgment  is  conclusive. 

2d.  If  this  was  not  the  rule,  and  Congress  has  authority 
to  interfere  with  or  revise  such  judgments,  if  they  can  annul 
them  by  legislation,  as  is  done  by  the  act  in  question,  then 
they  possess  a  power  which  may  be  so  used  as  to  take  from 
the  courts  the  benefit  of  counsel,  and  thereby  necessarily 
defeat  the  right  secured  to  the  accused  in  criminal  prosecu- 
tions, of  having  "  the  assistance  of  counsel  for  his  defence." 
A  power  of  this  description  is,  I  submit,  wholly  inconsistent 
with  the  jurisdiction  conferred  upon  the  judicial  department 
of  the  government,  and  fatal  to  the  objects  for  which  that 
department  was  created,  and  is  directly  in  conflict  with  the 
provision  of  the  amendment  just  referred  to. 

*  19  Howard. 
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IV.  KI  understand  the  Attorney-General,  the  only  ground 
upon  which  he  maintains  the  validity  of  the  act  of  1865,  ia 
that  the  right  to  he  attorneys  and  counsellors  of  this  court, 
or  of  any  court  of  the  United  States,  is  not  a  natural  one, 
hut  one  given  by  law  only ;  a  right  to  be  regulated  at  any 
tinae  by  law,  or  not  be  given  at  all,  or,  when  given,  to  be  at 
any  time  taken  away.  Without  stopping  to  inquire  whether 
these  propositions  are  correct,  I  deny,  with  perfect  confi- 
dence, that  Congress  can  prohibit  the  appearance  of  counsel 
in  the  courts  of  the  Union.  The  sixth  amendment  of  the 
Constitution,  before  quoted,  secures  to  the  accused,  in  a 
criminal  case,  "  the  assistance  of  counsel  for  his  defence," 
This  security  is,  therefore,  not  dependent  upon,  or  subject 
to,  the  power  of  Congress.  They  have  no  more  authority 
to  deny  an  accused  the  assistance  of  counsel,  than  they  have 
to  deny  him  a  jury  trial;  or  the  right  "  to  be  informed  of  the 
nature  and  cause  of  the  accusation;"  or  "to  be  confronted 
with  the  witnesses  against  him;"  or  "to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor."  The  right  to 
have  counsel  is  as  eftectually  secured  as  is  either  of  the  other 
rights  given  by  the  amendment.  If  that,  therefore,  can  be 
taken  away  or  impaired  by  legislation,  either  or  all  of  the 
other  rights  can  be  so  taken  away  or  impaired.  It  is  true 
that  courts,  by  the  common  law,  possess  authority  to  adopt 
rules  for  the  admission  of  counsel;  but  this  is  to  enable 
them,  for  their  own  advantage  and  the  benefit  and  protec- 
tion of  suitors,  to  obtain,  not  to  exclude,  lawyers  of  com- 
petent legal  learning  and  of  fair  character.  They  have  no 
right  to  use  the  power  so  as  to  exclude  them.  On  the  con- 
trary, it  is  one  which  it  is  their  duty  to  execute  to  obtain 
competent  counsel.  It  would  be  not  only  in  conflict  with 
the  Constitution,  but  inconsistent  with  the  principles  of  a 
free  government,  that  there  should  exist  a  power  to  deny 
counsel.  In  a  free  country,  courts  without  counsel  could 
not  for  a  moment  be  tolerated.  The  history  of  every  such 
government  demonstrates  that  the  safety  of  the  citizen 
greatly  depends  upon  the  existence  of  such  a  class  of  men. 
The  courts  also  require,  for  the  safe  and  correct  exercise  of 
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iheir  own  powers,  their  aid.  The  preservation  of  liberty 
itself  demands  counsel.  In  all  the  revolutionary  struggles 
of  the  past  to  attain  or  retain  liberty,  success,  where  it  has 
been  achieved,  has  been  ever  owing  greatly,  if  not  princi- 
pally, to  their  patriotic  efforts.  Congress  would,  therefore, 
but  convert  themselves  into  a  mere  assemblage  of  tyrants, 
regardless  of  the  safety  of  the  citizen,  recreant  to  the  cause 
of  freedom,  and  forgetful  of  the  guarantees  of  the  Constitu- 
tion, if  they  attempted  to  deny  to  the  courts  and  to  the  citi- 
zen the  assistance  of  counsel. 

V.  Conceding,  for  argument  sake,  the  constitutionality  of 
the  act,  Mr.  Garland  is  saved  from  its  operation  by  the  Pres- 
ident's pardon,  with  the  terms  of  which  he  has  complied. 
By  the  second  section  of  the  second  article  of  the  Constitu- 
tion, power  is  given  to  the  President  "  to  grant  reprieves 
and  pardons  for  offences  against  the  United  States,  except 
in  cases  of  impeachment."  With  that  exception  the  power 
is  unlimited.  It  extends  to  every  offence,  and  is  intended 
to  relieve  the  party  who  may  have  committed  it  or  who  may 
be  charged  with  its  commission,  from  all  the  punishments 
of  every  description  that  the  law,  at  the  time  of  the  pardon, 
imposes. 

That  the  law  in  question  is  a  penal  one  I  have  already 
proved.  That  the  penalty  which  it  imposes  is  for  the  offence 
imputed  to  Mr.  Garland,  and  of  which  he  was  technically 
guilty,  is  also,  I  hope,  made  clear;  for  the  offence  is  the  one 
assumed  by  the  law,  and  in  denying  to  him  the  right  to  con- 
tinue a  counsellor  of  this  court,  that  denial  was  designed  as 
penalty.  This  being  the  design  and  effect  of  the  law,  there 
can  be  no  possible  doubt  that  Mr.  Garland  is  saved  from 
that  penalty  by  his  pardon. 

May  it  please  the  court,  every  right-minded  man — ^I  should 
think  every  man  who  has  within  his  bosom  a  heart  capable 
of  sympathy — ^w^ho  is  not  the  slave  to  a  narrow  political  feel- 
ing— a,  feeling  that  does  not  embrace,  as  it  ought  to  do,  a 
nation's  happiness — must  make  it  the  subject  of  his  daily 
thoughts  and  of  his  prayers  to  God,  that  the  hour  may  come, 
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and-  come  soon,  when  all  the  States  shall  be  again  within 
the  protecting  shelter  of  the  Union;  enjoying,  all  of  them, 
its  benefits,  contented  and  happy  and  prosperous;  sharing 
all  of  them,  in  its  duties;  devoted,  all,  to  its  principles,  and 
participating  alike  in  its  renown;  that  hour  when  former 
differences  shall  be  forgotten,  and  nothing  remembered  but 
our  ancient  concord  and  the  equal  title  we  have  to  share  in 
the  glories  of  the  past,  and  to  labor  together  for  the  even 
greater  glories  of  the  future.  And  may  I  not,  with  truth, 
assure  your  honors  that  this  result  will  be  hastened  by  the 
bringing  within  these  courts  of  the  United  States,  a  class  of 
men,  now  excluded,  who,  by  education,  character,  and  pro- 
fession are  especiallj'  qualified  by  their  example  to  influence 
the  public  sentiment  of  their  respective  States,  and  to  bring 
these  States  to  the  complete  conviction  which,  it  is  believed, 
they  most  largely  entertain — that  to  support  and  defend  the 
Constitution  of  the  United  States,  and  the  government  con- 
stituted by  it,  in  all  its  rightful  authority,  is  not  only  essen- 
tial to  their  people's  happiness  and  freedom,  but  is  a  duty  to 
their  country  and  their  God, 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

On  the  second  of  July,  1862,  Congress  passed  an  act  pre- 
scribing an  oath  to  be  taken  by  every  person  elected  or  ap- 
pointed to  any  oflice  of  honor  or  profit  under  the  govern- 
ment of  the  United  States,  either  in  the  civil,  military,  or 
naval  departments  of  the  public  service,  except  the  Presi- 
dent, before  entering  upon  the  duties  of  his  oflice,  and  before 
being  entitled  to  its  salary,  or  other  emoluments.  On  the 
24th  of  January,  1865,  Congress,  by  a  supplementary  act,  ex- 
tended its  provisions  so  as  to  embrace  attorneys  and  counsel- 
lors of  the  courts  of  the  United  States.  This  latter  act  pro- 
vides that  after  its  passage  no  person  shall  be  admitted  as 
an  attorney  and  counsellor  to  the  bar  of  the  Supreme  Court, 
and,  after  the  fourth  of  March,  1865,  to  the  bar  of  any  Cir- 
cuit or  District  Court  of  the  United  States,  or  of  the  Court 
of  Claims,  or  be  allowed  to  appear  and  be  heard  by  virtue 
of  any  previous  admission,  or  any  special  power  of  attorney, 
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unless  he  shall  have  first  taken  and  subscribed  the  oath  pre- 
scribed by  the  act  of  July  2d,  1862.  It  also  provides  that 
the  oath  shall  be  preserved  among  the  files  of  the  court; 
and  if  any  person  take  it  falsely  he  shall  be  guilty  of  perjury, 
and,  upon  conviction,  shall  be  subject  to  the  pains  and  pen- 
alties of  that  oftence. 

At  the  December  Term,  1860,  the  petitioner  was  admitted 
as  an  attornev  and  counsellor  of  this  court,  and  took  and 
subscribed  the  oath  then  required.  By  the  second  rule,  as 
it  then  existed,  it  was  only  requisite  to  the  admission  of  at- 
torneys and  counsellors  of  this  court,  that  they  should  have 
been  such  officers  for  the  three  previous  years  in  the  highest 
courts  of  the  States  to  which  they  respectively  belonged,  and 
that  their  private  and  professional  character  should  appear 
to  be  fair. 

In  March,  1865,  this  rule  was  changed  by  the  addition  of 
a  clause  requiring  the  administration  of  the  oath,  in  con- 
formity with  the  act  of  Congress. 

In  May,  1861,  the  State  of  Arkansas,  of  which  the  peti- 
tioner was  a  citizen,  passed  an  ordinance  of  secession,  which 
purported  to  withdraw  the  State  from  the  Union,  and  after- 
wards, in  the  same  year,  by  another  ordinance,  attached  her- 
self to  the  so-called  Confederate  States,  and  by  act  of  the 
congress  of  that  confederacy  was  received  as  one  of  its  mem- 
bers. 

The  petitioner  followed  the  State,  and  was  one  of  her  rep- 
resentatives— first  in  the  lower  house,  and  afterwards  in  the 
senate,  of  the  congress  of  that  confederacy,  and  was  a  mem- 
ber of  the  senate  at  the  time  of  the  surrender  of  the  Con- 
federate forces  to  the  armies  of  the  United  States. 

In  July,  1865,  he  received  from  the  President  of  the 
United  States  a  full  pardon  for  all  oftences  committed  by 
his  participation,  direct  or  implied,  in  the  Rebellion.  He 
now  produces  his  pardon,  and  asks  permission  to  continue 
to  practise  as  an  attorney  and  counsellor  of  the  court  with- 
out taking  the  oath  required  by  the  act  of  January  24th, 
1865,  and  the  rule  of  the  court,  which  he  is  unable  to  take, 
by  reason  of  the  offices  he  held  under  the  Confederate  gov- 
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ernment.  He  rests  his  application  principally  upon  two 
grounds : 

Ist.  That  the  act  of  January  24th,  1865,  so  far  as  it  affects 
his  status  in  the  court,  is  unconstitutional  and  void ;  and, 

2d.  That,  if  the  act  be  constitutional,  he  is  released  from 
compliance  with  its  provisions  by  the  pardon  of  the  Presi- 
dent. 

The  oath  prescribed  by  the  act  is  as  follows : 

1st.  That  the  deponent  has  never  voluntarily  borne  arms 
against  the  United  States  since  he  has  been  a  citizen  thereof; 

2d.  That  he  has  not  voluntarily  given  aid,  countenance, 
counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto ; 

8d.  That  he  has  never  sought,  accepted,  or  attempted  to 
exercise  the  functions  of  any  office  whatsoever,  under  any 
authority,  or  pretended  authority,  in  hostility  to  the  United 
States ; 

4th.  That  he  has  not  yielded  a  voluntary  support  to  any 
pretended  government,  authority,  power,  or  constitution, 
within  the  United  States,  hostile  or  inimical  thereto ;  and, 

5th.  That  he  will  support  and  defend  the  Constitution  of 
the  United  States  against  all  enemies,,foreign  and  domestic, 
and  will  bear  true  faith  and  allegiance  to  the  same. 

This  last  clause  is  promissory  only,  and  requires  no  con- 
sideration. The  questions  presented  for  our  determination 
arise  from  the  other  clauses.  These  all  relate  to  past  acts. 
Some  of  these  acts  constituted,  when  they  were  committed, 
offences  against  the  criminal  laws  of  the  country;  others 
may,  or  may  not,  have  been  offences  according  to  the  cir- 
cumstances under  which  they  were  committed,  and  the  mo- 
tives of  the  parties.  The  first  clause  covers  one  form  of  the 
crime  of  treason,  and  the  deponent  must  declare  that  he  has 
not  been  guilty  of  this  crime,  not  only  during  the  war  of  the 
Rebellion,  but  during  any  period  of  his  life  since  he  has 
been  a  citizen.  The  second  clause  goes  beyond  the  limits 
of  treason,  and  embraces  not  only  the  giving  of  aid  and  en- 
couragement of  a  treasonable  nature  to  a  public  enemy,  but 
also  the  giving  of  assistance  of  any  kind  to  persons  engaged 
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in  armed  hostility  to  the  United  States.  The  third  clause 
applies  to  the  peeking,  acceptance,  or  exercise  not  only  of 
offices  created  for  the  purpose  of  more  effectually  carrying 
on  hostilities,  but  also  of  any  of  those  offices  which  are  re- 
quired in  every  community,  whether  in  peace  or  war,  for  the 
administration  of  justice  and  the  preservation  of  order.  The 
fourth  clause  not  only  includes  those  who  gave  a  cordial  and 
active  support  to  the  hostile  government,  but  also  those  who 
yielded  a  reluctant  obedience  to  the  existing  order,  estab- 
lished without  their  co-operation. 

The  statute  is  directed  against  parties  who  have  offended 
in  any  of  the  particulars  embraced  by  these  clauses.  And 
its  object  is  to  exclude  them  from  the  profession  of  the  law, 
or  at  least  from  its  practice  in  the  courts  of  the  United 
States.  As  the  oath  prescribed  cannot  be  taken  by  these 
parties,  the  act,  as  against  them,  operates  as  a  legislative  de- 
cree of  perpetual  exclusion.  And  exclusion  from  any  of  the 
professions  or  any  of  the  ordinary  avocations  of  life  for  past 
conduct  can  be  regarded  in  no  other  light  than  as  punish- 
ment for  such  conduct.  The  exaction  of  the  oath  is  the 
mode  provided  for  ascertaining  the  parties  upon  whom  the 
act  is  intended  to  operate,  and  instead  of  lessening,  increases 
its  objectionable  character.  All  enactments  of  this  kind  par- 
take of  the  nature  of  bills  of  pains  and  penalties,  and  are 
subject  to  the  constitutional  inhibition  against  the  passage 
of  bills  of  attainder,  under  which  general  designation  they 
are  included. 

In  the  exclusion  which  the  statute  adjudges  it  imposes  a 
punishment  for  some  of  the  acts  specified  which  were  not 
punishable  at  the  time  they  were  committed ;  and  for  other 
of  the  acts  it  adds  a  new  punishment  to  that  before  pre- 
scribed, and  it  is  thus  brought  within  the  further  inhibition 
of  the  Constitution  against  the  passage  of  an  ez  post  facto 
law.  In  the  case  of  Cummings  against  The  State  of  Mis- 
souri, just  decided,  we  have  had  occasion  to  consider  at 
length  the  meaning  of  a  bill  of  attainder  and  of  an  ex  post 
facto  law  in  the  clause  of  the  Constitution  forbidding  their 
passage  by  the  States,  and  it  is  unnecessary  to  repeat  here 
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what  we  there  said.  A  like  prohibition  is  contained  in  the 
Constitution  against  enactments  of  this  kind  by  Congress ; 
and  the  argument  presented  in  that  case  against  certain 
clauses  of  the  constitution  of  Missouri  is  equally  applicable 
to  the  act  of  Congress  under  consideration  in  this  case. 

The  profession  of  an  attorney  and  counsellor  is  not  like 
an  office  created  by  an  act  of  Congress,  which  depends  for 
its  continuance,  its  powers,  and  its  emoluments  upon  the 
will  of  its  creator,  and  the  possession  of  which  may  be  bur- 
dened with  any  conditions  not  prohibited  by  the  Constitu- 
tion. Attorneys  and  counsellors  are  not  officers  of  the 
United  States;  they  are  not  elected  or  appointed  in  the 
manner  prescribed  by  the  Constitution  for  the  election  and 
appointment  of  such  officers.  They  are  officers  of  the  court, 
admitted  as  such  by  its  order,  upon  evidence  of  their  pos- 
sessing sufficient  legal  learning  and  fair  private  character. 
It  has  been  the  general  practice  in  this  country  to  obtain 
this  evidence  by  an  examination  of  the  parties.  In  this 
court  the  fact  of  the  admission  of  such  officers  in  the 
highest  court  of  the  States  to  which  they  respectively  be- 
long, for  three  years  preceding  their  application,  is  re- 
garded as  sufficient  evidence  of  the  possession  of  the  requi- 
site legal  learning,  and  the  statement  of  counsel  moving 
their  admission  sufficient  evidence  that  their  private  and 
professional  character  is  fair.  The  order  of  admission  is  the 
judgment  of  the  court  that  the  parties  possess  the  requi- 
site qualifications  as  attorneys  and  counsellors,  and  are  en- 
titled to  appear  as  such  and  conduct  causes  therein.  From 
its  entry  the  parties  become  officers  of  the  court,  and  are 
responsible  to  it  for  professional  misconduct.  They  hold 
their  office  during  good  behavior,  and  can  only  be  deprived 
of  it  for  misconduct  ascertained  and  declared  by  the  judg- 
ment of  the  court  after  opportunity  to  be  heard  has  been 
affi)rded.*  Their  admission  or  their  exclusion  is  not  the 
exercise  of  a  mere  ministerial  power.     It  is  the  exercise  of 


*  Ex  parte  Hcyfron,  7  Howard,  Mississippi,  127;  Fletcher  v,  JDainger- 
field,  20  California,  430. 


Dec.  1866.]  Ex  parte  Gabland.  879 

Opinion  of  the  court. 

judicial  power,  and  has  been  so  held  in  numerous  cases. 
It  was  so  held  by  the  Court  of  Appeals  of  ITew  York  in  the 
matter  of  the  application  of  Cooper  for  admission.*  "  Attor- 
neys and  counsellors,"  said  that  court,  "  are  not  only  oflGicers 
of  the  court,  but  officers  whose  duties  relate  almost  exclu- 
sively to  proceedings  of  a  judicial  nature.  And  hence  their 
appointment  may,  with  propriety,  be  intrusted  to  the  courts, 
and  the  latter  in  performing  this  duty  may  very  justly  be 
considered  as  engaged  in  the  exercise  of  their  appropriate 
judicial  functions." 

In  Ex  parte  Secombe^f  a  mandamus  to  the  Supreme  Court 
of  the  Territory  of  Minnesota  to  vacate  an  order  removing 
an  attorney  and  counsellor  w.os-  denied  by  this  court,  on 
the  ground  that  the  removal  was  a  judicial  act.  "  We  are 
not  aware  of  any  case,"  said  the  court,  "  where  a  mandamus 
was  issued  to  an  inferior  tribunal,  commanding  it  to  reverse 
or  annul  its  decision,  where  the  decision  was  in  its  nature  a 
judicial  act  and  within  the  scope  of  its  jurisdiction  and  dis- 
cretion." And  in  the  same  case  the  court  observed,  that 
"  it  has  been  well  settled  by  the  rules  and  practice  of  com- 
mon law  courts,  that  it  rests  exclusively  with  the  court  to 
determine  who  is  qualified  to  become  one  of  its  officers,  as 
an  attorney  and  counsellor,  and  for  what  cause  he  ought  to 
be  removed." 

The  attorney  and  counsellor  being,  by  the  solemn  judicial 
act  of  the  court,  clothed  with  his  office,  does  not  hold  it  as  a 
matter  of  grace  and  favor.  The  right  which  it  confers  upon 
him  to  appear  for  suitors,  and  to  argue  causes,  is  something 
more  than  a  mere  indulgence,  revocable  at  the  pleasure  of 
the  court,  or  at  the  command  of  the  legislature.  It  is  a 
right  of  which  he  can  only  be  deprived  by  the  judgment  of 
the  court,  for  moral  or  professional  delinquency. 

The  legislature  may  undoubtedly  prescribe  qualifications 
for  the  office,  to  which  he  must  conform,  as  it  may,  where 
it  has  exclusive  jurisdiction,  prescribe  qualifications  for  the 
pursuit  of  any  of  the   ordinary  avocations   of  life.     The 

♦  22  New  York,  81.  t  1®  Howard,  9. 
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question,  in  this  case,  is  not  as  to  the  power  of  Congress 
to  prescribe  qualifications,  but  whether  that  power  has  been 
exercised  as  a  means  for  the  infliction  of  punishment,  against 
the  prohibition  of  the  Constitution.  That  this  result  cannot 
» be  effected  indirectly  by  a  State  under  the  form  of  creating 
qualifications  we  have  held  in  the  case  of  Cummirtgs  v.  The 
State  of  Missouri,  and  the  reasoning  by  which  that  conclusion 
was  reached  applies  equally  to  similar  action  on  the  part  of 
Congress. 

This  view  is  strengthened  by  a  consideration  of  the  eflfect 
of  the  pardon  produced  by  the  petitioner,  and  the  nature 
of  the  pardoning  power  of  the  President. 

The  Constitution  provides  that  the  President  "  shall  have 
power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States,  except  in  cases  of  impeachment."* 

The  power  thus  conferred  is  unlimited,  with  the  exception 
stated.  It  extends  to  every  offence  known  to  the  law,  and 
may  be  exercised  at  any  time  after  its  commission,  either 
before  legal  proceedings  are  taken,  or 'during  their  pend- 
ency, or  after  conviction  and  judgment.  This  power  of  the 
President  is  not  subject  to  legislative  control.  Congress 
can  neither  limit  the  effect  of  his  pardon,  nor  exclude  from 
its  exercise  any  class  of  offenders.  The  benign  prerogative 
of  mercy  reposed  in  him  cannot  be  fettered  by  any  legis- 
lative restrictions. 

Such  being  the  case,  the  inquiry  arises  as  to  the  effect  and 
operation  of  a  pardon,  and  on  this  point  all  the  authorities 
concur.  A  pardon  reaches  both  the  punishment  prescribed 
for  the  offence  and  the  guilt  of  the  offender;  and  when  the 
pardon  is  full,  it  releases  the  punishment  and  blots  out  of 
existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  had  never  committed  the  offence.  If 
granted  before  conviction,  it  prevents  any  of  the  penalties 
and  disabilities  consequent  upon  conviction  from  attaching; 
if  granted  after  conviction,  it  removes  the  penalties  and 
disabilities,  and  restores  him  to  all  his  civil  rights;  it  makes 

♦  Article  II,  {  2. 
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him,  as  it  were,  a  new  man,  and  gives  him  a  new  credit  and 
capacity. 

There  is  only  this  limitation  to  its  operation:  it  does  not 
restore  offices  forfeited,  or  property  or  interests  vested  in 
others  in  consequence  of  the  conviction  and  judgment* 

The  pardon  produced  by  the  petitioner  is  a  full  pardon 
**  for  all  offences  by  him  committed,  arising  from  participa- 
tion, direct  or  implied,  in  the  Rebellion,"  and  is  subject  to 
certain  conditions  which  have  been  complied  with.  The 
effect  of  this  pardon  is  to  relieve  the  petitioner  from  all 
penalties  and  disabilities  attached  to  the  offence  of  treason, 
committed  by  his  participation  in  the  Rebellion.  So  far  as 
that  offence  is  concerned,  he  is  thus  placed  beyond  the  reach 
of  punishment  of  any  kind.  But  to  exclude  him,  by  reason 
of  that  offence,  from  continuing  in  the  enjoyment  of  a  pre- 
viously acquired  right,  is  to  enforce  a  punishment  for  that 
offence  notwithstanding  the  pardon.  If  such  exclusion  can 
be  effected  by  the  exaction  of  an  expurgatory  oath  covering 
the  offence,  the  pardon  may  be  avoided,  and  that  accom- 
plished indirectly  which  cannot  be  reached  by  direct  legisla- 
tion. It  is  not  within  the  constitutional  power  of  Congress 
thus  to  inflict  punishment  beyond  the  reach  of  executive 
clemency.  From  the  petitioner,  therefore,  the  oath  required 
by  the  act  of  January  24th,  1865,  could  not  be  exacted,  even 
if  that  act  were  not  subject  to  any  other  objection  than  the 
one  thus  stated. 

It  follows,  from  the  views  expressed,  that  the  prayer  of 
the  petitioner  must  be  granted. 

The  case  of  R.  H.  Marr  is  similar,  in  its  main  features,  to 
that  of  the  petitioner,  and  his  petition  must  also  be  granted. 

And  the  amendment  of  the  second  rule  of  the  court,  which 
requires  the  oath  prescribed  by  the  act  of  January  24th,  1865, 
to  be  taken  by  attorneys  and  counsellors,  having  been  un- 
advisedly adopted,  must  be  rescinded. 

And  it  is  so  ordered. 


*  4  Blackstone'B  Commentaries,  402 ;  6  Bacon's  Abridgment,  tit.  Pardon ; 
Hawkins,  book  2,  c.  87,  22  ^  &°^  ^* 
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» 

Mr.  Justice  MILLER,  on  behalf  of  himself  and  the 
CIHEF  JUSTICE,  and  Justices  SWAYNE  and  DAVIS, 
delivered  the  following  dissenting  opinion,  which  applies 
also  to  the  opinion  delivered  in  Cummings  v.  Missouri.  (See 
snpra,  p.  316.) 

I  dissent  from  the  opinions  of  the  court  just  announced. 

It  may  be  hoped  that  the  exceptional  circumstances  which 
give  present  importance  to  these  cases  will  soon  pass  aw^y, 
and  that  those  who  make  the  laws,  both  state  and  national, 
will  find  in  the  conduct  of  the  persons  affected  by  the  legis- 
lation just  declared  to  be  void,  sufficient  reason  to  repeal, 
or  essentially  modify  it. 

For  the  speedy  return  of  that  better  spirit,  which  shall 
leave  us  no  cause  for  such  laws,  all  good  men  look  with  anx- 
iety, and  with  a  hope,  I  trust,  not  altogether  unfounded. 

But  the  question  involved,  relating,  as  it  does,  to  the  right 
of  the  legislatures  of  the  nation,  and  of  the  state,  to  exclude 
from  offices  and  places  of  high  public  trust,  the  administra- 
tion of  whose  functions  are  essential  to  the  very  existence 
of  the  government,  those  among  its  own  citizens  who  have 
been  engaged  in  a  recent  effort  to  destroy  that  government 
by  force,  can  never  cease  to  be  one  of  profound  interest. 

It  is  at  all  times  the  exercise  of  an  extremely  delicate 
power  for  this  court  to  declare  that  the  Congress  of  the  na- 
tion, or  the  legislative  body  of  a  State,  has  assumed  an 
authority  not  belonging  to  it,  and  by  violating  the  Consti- 
tution, has  rendered  void  its  attempt  at  legislation.  In  the 
case  of  an  act  of  Congress,  which  expresses  the  sense  of  the 
members  of  a  coordinate  department  of  the  government,  as 
much  bound  by  their  oath  of  office  as  we  are  to  respect  that 
Constitution,  and  whose  dutj^  it  is,  as  much  as  it  is  ours,  to 
be  careful  that  no  statute  is  passed  in  violation  of  it,  the  in- 
compatibility of  the  act  with  the  Constitution  should  be  so 
clear  as  to  leave  little  reason  for  doubt,  before  we  pronounce 
it  to  be  invalid. 

Unable  to  see  this  incompatibility,  either  in  the  act  of 
Congress  or  in  the  provision  of  the  constitution  of  Missouri, 
upon  which  this  court  has  just  passed,  but  entertaining  a 
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strong  conviction  that  both  were  within  the  competency  of 
the  bodies  which  enacted  them,  it  seems  to  me  an  occasion 
which  demands  that  my  dissent  from  the  judgment  of  the 
court,  and  the  reasons  for  that  dissent,  should  be  placed  on 
its  records. 

In  the  comments  which  I  have  to  make  upon  these  cases, 
I  shall  speak  of  principles  equally  applicable  to  both,  al- 
though I  shall  refer  more  directly  to  that  which  involves 
the  oath  required  of  attorneys  by  the  act  of  Congress,  re- 
serving for  the  close  some  remarks  more  especially  appli- 
cable to  the  oath  prescribed  by  the  constitution  of  the  State 
of  Missouri. 

The  Constitution  of  the  United  States  makes  ample  pro- 
vision for  the  establishment  of  courts  of  justice  to  administer 
her  laws,  and  to  protect  and  enforce  the  rights  of  her  citizens. 
Article  iii,  section  1,  of  that  instrument,  says  that  "  the  ju- 
dicial power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish."  Section  8 
of  article  i,  closes  its  enumeration  of  the  powers  conferred 
on  Congress  by  the  broad  declaration  that  it  shall  have 
authority  "  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  the  Constitution  in  the 
government  of  the  United  States,  or  in  any  department 
thereof." 

Under  these  provisions.  Congress  has  ordained  and  estab- 
lished circuit  courts,  district  courts,  and  territorial  courts; 
and  has,  by  various  statutes,  fixed  the  number  of  the  judges 
of  the  Supreme  Court.  It  has  limited  and  defined  the  juris- 
diction of  all  these,  and  determined  the  salaries  of  the  judges 
who  hold  them.  It  has  provided  for  their  necessary  oflJcers, 
as  marshals,  clerks,  prosecuting  attorneys,  bailiffs,  commis- 
sioners, and  jurors.  And  by  the  act  of  1789,  commonly 
called  the  Judiciary  Act,  passed  by  the  first  Congress  assem- 
bled under  the  Constitution,  it  is  among  other  things  en- 
acted, that  "  in  all  the  courts  of  the  United  States  the  parties 
may  plead  and  manage  their  causes  personally;  or  by  the 
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assistance  of  such  counsel  or  attorneys-at-law  as,  by  the  rules 
of  the  said  courts  respectively,  shall  be  permitted  to  manage 
and  conduct  causes  therein." 

It  is  believed  that  no  civilized  nation  of  modem  times  has 
been  without  a  class  of  men  intimately  connected  with  the 
courts,  and  with  the  administration  of  justice,  called  vari- 
ously attorneys,  counsellors,  solicitors,  proctors,  and  other 
terms  of  similar  import.  The  enactment  which  we  have 
just  cited  recognizes  this  body  of  men,  and  their  utility  in 
the  judicial  system  of  the  United  States,  and  imposes  upon 
the  courts  the  duty  of  providing  rules,  by  which  persons  en- 
titled to  become  members  of  this  class,  may  be  permitted  to 
exercise  the  privilege  of  managing  and  conducting  causes  in 
these  courts.  They  are  as  essential  to  the  successful  work- 
ing of  the  courts,  as  the  clerks,  sherifts,  and  marshals,  and 
perhaps  as  the  judges  themselves,  since  no  instance  is  known 
of  a  court  of  law  without  a  bar. 

The  right  to  practise  law  in  the  courts  as  a  profession,  is 
a  privilege  granted  by  the  law,  under  such  limitations  or 
conditions  in  each  state  or  government  as  the  law-making 
power  may  prescribe.  It  is  a  privilege,  and  not  an  absolute 
right.  The  distinction  may  be  illustrated  by  the  difference 
between  the  right  of  a  party  to  a  suit  in  court  to  defend  his 
own  cause,  and  the  right  of  another  to  appear  and  defend 
for  him.  The  one,  like  the  right  to  life,  liberty,  and  the 
pursuit  of  happiness,  is  inalienable.  The  other  is  the  privi- 
lege conferred  by  law  on  a  person  who  complies  with  the 
prescribed  conditions. 

Every  State  in  the  Union,  and  every  civilized  government, 
has  laws  by  which  the  right  to  practise  in  its  courts  may  be 
granted,  and  makes  that  right  to  depend  on  the  good  moral 
character  and  professional  skill  of  the  party  on  whom  the 
privilege  is  conferred.  This  is  not  only  true  in  reference  to 
the  first  grant  of  license  to  practise  law,  but  the  continuance 
of  the  right  is  made,  by  these  laws,  to  depend  upon  the  con- 
tinned  possession  of  those  qualities. 

Attorneys  are  often  deprived  of  this  right,  upon  evidence 
of  bad  moral  character,  or  specific  acts  of  immorality  or  dis- 
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honesty,  which  show  that  they  no  longer  possess  the  requi- 
site qualifications. 

All  this  is  done  by  law,  either  statutory  or  common ;  and 
whether  the  one  or  the  other,  equally  the  expression  of  leg- 
islative will,  for  the  common  law  exists  in  this  country  only 
as  it  is  adopted  or  permitted  by  the  legislatures,  or  by  con- 
stitutions. 

No  reason  is  perceived  why  this  body  of  men,  in  their  im- 
portant relations  to  the  courts  of  the  nation,  are  not  subject 
to  the  action  of  Congress,  to  the  same  extent  that  they  are 
under  legislative  control  in  the  States,  or  in  any  other  gov- 
ernment; and  to  the  same  extent  that  the  judges,  clerks, 
marshals,  and  other  oflBcers  of  the  court  are  subject  to  con- 
gressional legislation.  Having  the  power  to  establish  the 
courts,  to  provide  for  and  regulate  the  practice  in  those 
courts,  to  create  their  officers,  and  prescribe  their  functions, 
can  it  be  doubted  that  Congress  has  the  full,  right  to  pre- 
scribe terms  for  the  admission,  rejection,  and  expulsion  of 
attorneys,  and  for  requiring  of  them  an  oath,  to  show 
whether  they  have  the  proper  qualifications  for  the  dis- 
charge of  their  duties  ? 

The  act  which  has  just  been  declared  to  be  unconstitu- 
tional is  nothing  more  than  a  statute  which  requires  of  all 
lawyers  who  propose  to  practise  in  the  national  courts,  that 
they  shall  take  the  same  oath  which  is  exacted  of  every  offi- 
cer of  the  government,  civil  or  military.  This  oath  has  two 
aspects ;  one  which  looks  to  the  past  conduct  of  the  party, 
and  one  to  his  future  conduct ;  but  both  have  reference  to 
his  disposition  to  support  or  to  overturn  the  government,  in 
whose  functions  he  proposes  to  take  part.  In  substance,^  he 
is  required  to  swear  that  he  has  not  been  guilty  of  treason 
to  that  government  in  the  past,  and  that  he  will  bear  faithful 
allegiance  to  it  in  the  future. 

That  fidelity  to  the  government  under  which  he  lives,  a 
true  and  loyal  attachment  to  it,  and  a  sincere  desire  for  its 
preservation,  are  among  the  most  essential  qualifications 
which  should  be  required  in  a  lawyer,  seems  to  me  to  be 
too  clear  for  argument.    The  history  of  the  Anglo-Saxon 
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race  shows  that,  for  ages  past,  the  members  of  the  legal  pro- 
fession have  been  powerful  for  good  or  evil  to  the  govern- 
ment. They  are,  by  the  nature  of  their  duties,  the  moulders 
of  public  sentiment  on  questions  of  government,  and  are 
every  day  engaged  in  aiding  in  the  construction  and  enforce- 
ment of  the  laws.  From  among  their  numbers  are  neces- 
sarily selected  the  judges  who  expound  the  laws  and  the 
Constitution.  To  suflFer  treasonable  sentiments  to  spread 
here  unchecked,  is  to  permit  the  stream  on  which  the  life 
of  the  nation  depends  to  be  poisoned  at  its  source. 

In  illustration  of  this  truth,  I  venture  to  affirm,  that  if  all 
the  members  of  the  legal  profession  in  the  States  lately  in 
insurrection  had  possessed  the  qualification  of  a  loyal  and 
faithful  allegiance  to  the  government,  we  should  have  been 
spared  the  horrors  of  that  Rebellion.  If,  then,  this  qualifi- 
cation be  so  essential  in  a  lawyer,  it  cannot  be  denied  that 
the  statute  under  consideration  was  eminently  calculated  to 
secure  that  result 

The  majority  of  this  court,  however,  do  not  base  their  de- 
cisions on  the  mere  absence  of  authority  in  Congress,  and  in 
the  States,  to  enact  the  laws  which  are  the  subject  of  con- 
sideration, but  insist  that  the  Constitution  of  the  United 
States  forbids,  in  prohibitory  terms,  the  passage  of  such 
laws,  both  to  the  Congress  and  to  the  States.  The  pro- 
visions of  that  instrument,  relied  on  to  sustain  this  doctrine, 
are  those  which  forbid  Congress  and  the  States,  respectively, 
from  passing  bills  of  attainder  and  ex  post  facto  laws.  It  is 
said  that  the  act  of  Congress,  and  the  provision  of  the  con- 
stitution of  the  State  of  Missouri  under  review,  are  in  con- 
flict with  both  these  prohibitions,  and  are  therefore  void. 

I  will  examine  this  proposition,  in  reference  to  these  two 
clauses  of  the  Constitution,  in  the  order  in  which  they  occur 
in  that  instrument 

1.  In  regard  to  bills  of  attainder,  I  am  not  aware  of  any 
judicial  decision  by  a  court  of  Federal  jurisdiction  which 
undertakes  to  give  a  definition  of  that  term.  We  are  there- 
fore compelled  to  recur  to  the  bills  of  attainder  passed  by 
the  English  Parliament,  that  we  may  learn  so  much  of  their 
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peculiar  characteristics,  as  will  enable  us  to  arrive  at  a  sound 
conclusion,  as  to  what  was  intended  to  be  prohibited  by  the 
Constitution.  * 

The  word  attainder  is  derived,  by  Sir  Thomas  Tomlins,  in 
his  law  dictionary,  from  the  words  attincta  and  attinctura^  and 
is  defined  to  be  "  the  stain  or  corruption  of  the  blood  of  a 
criminal  capitally  condemned;  the  immediate  inseparable 
consequence  of  the  common  law,  on  the  pronouncing  the 
sentence  of  death."  The  eflfect  of  this  corruption  of  the 
blood  was,  that  the  party  attainted  lost  all  inheritable  qual- 
ity, and  could  neither  receive  nor  transmit  any  property  or 
•other  rights  by  inheritance. 

This  attainder  or  corruption  of  blood,  as  a  consequence  of 
judicial  sentence  of  death,  continued  to  be  the  law  of  Eng- 
land, in  all  oases  of  treason,  to  the  time  that  our  Constitu- 
tion was  framed,  and,  for  aught  that  is  known  to  me,  is  the 
law  of  that  country,  on  condemnation  for  treason,  at  this 
day. 

Bills  of  attainder,  therefore,  or  acts  of  attainder,  as  they 
were  called  after  they  Were  passed  into  statutes,  were  laws 
which  declared  certain  persons  attainted^  and  their  blood  cor- 
rupted so  that  it  had  lost  all  heritable  quality.  Whether  it 
declared  other  punishment  or  not,  it  was  an  act  of  attainder 
if  it  declared  this.  This  also  seems  to  have  been  the  main 
feature  at  which  the  authors  of  the  Constitution  were  direct- 
ing their  prohibition ;  for  after  having,  in  article  i,  prohib- 
ited the  passage  of  bills  of  attainder — in  section  nine,  to 
Congress,' and  in  section  ten,  to  the  States — there  still  re- 
mained to  the  judiciary  the*  power  of  declaring  attainders. 
Therefore,  to  still  further  guard  against  this  odious  form  of 
punishment,  it  is  provided,  in  section  three  of  article  iii, 
concerning  the  judiciary,  that,  while  Congress  shall  have 
power  to  declare  the  punishment  of  treason,  no  attainder  of 
treason  shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted. 

This,  however,  while  it  was  the  chief,  was  not  the  only 
peculiarity  of  bills  of  attainder  which  was  intended  to  be  in- 
cluded within  the  constitutional  restriction.   Upon  an  atten- 
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live  examination  of  the  distinctive  features  of  this  kind  of 
legislation,  I  think  it  will  be  found  that  the  following  com- 
prise those  essential  elements  df  bills  of  attainder,  in  addition 
to  the  one  already  mentioned,  which  distinguish  them  from 
other  legislation,  and  which  made  them  so  obnoxious  to  the 
statesmen  who  organized  our  government : 

1.  They  were  convictions  and  sentences  pronounced  by 
the  legislative  department  of  the  government,  instead  of  the 
judicial. 

2.  The  sentence  pronounced  and  the  punishment  inflicted 
were  determined  by  no  previous  law  or  fixed  rule. 

3.  The  investigation  into  the  guilt  of  the  accused,  if  any . 
such  were  made,  was  not  necessarily  or  generally  conducted 
in  his  presence,  or  that  of  his  counsel,  and  no  recognized 
rule  of  evidence  governed  the  inquiry.* 

It  is  no  cause  for  wonder  that  men  who  had  just  passed 
successfully  through  a  desperate  struggle  in  behalf  of  civil 
liberty  should  feel  a  detestation  for  legislation  of  which  these 
were  the  prominent  features.  The  framers  of  our  political 
system  had  a  full  appreciation  of  the  necessity  of  keeping 
separate  and  distinct  the  primary  departments  of  the  govern- 
ment. Mr.  Hamilton,  in  the  seventy-eighth  number  of  the 
Federalist,  says  that  he  agrees  with  the  maxim  of  Montes- 
quieu, that  "there  is  no  liberty  if  the  power  of  judging  be 
not  separated  from  the  legislative  and  executive  powers." 
And  others  of  the  ablest  numbers  of  that  publication  are  de- 
voted to  the  purpose  of  showing  that  in  our  Constitution 
these  powers  are  so  jsustly  balanced  and  restrained  that 
neither  will  probably  be  able  to  make  much  encroachment 
upon  the  others.  Nor  was  it  less  repugnant  to  their  views 
of  the  security  of  personal  rights,  that  any  person  should  be 
condemned  without  a  hearing,  and  punished  without  a  law 
previously  prescribing  the  nature  and  extent  of  that  punish- 
ment. They  therefore  struck  boldly  at  all  this  machinery 
of  legislative  despotism,  by  forbidding  the  passage  of  bills 
of  attainder  and  ez  posi  facto  laws,  both  to  Congress  and  to 
the  States. 

*  See  Story  on  the  Constitution,  2  1^^* 
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It  remains  to  inquire  whether,  in  the  act  of  Congress  under 
consideration  (and  the  remarks  apply  with  equal  force  to  the 
Missouri  constitution),  there  is  found  any  one  of  these  feat- 
ures of  bills  of  attainder;  and  if  so,  whether  there  is  suffi- 
cient in  the  act  to  bring  it  fairly  within  the  description  of 
that  class  of  bills. 

It  is  not  claimed  t'hat  the  law  works  a  corruption  of  blood. 
It  will,  therefore,  be  conceded  at  once,  that  the  act  does  not 
contain  this  leading  feature  of  bills  of  attainder. 

Nor  am  I  capable  of  seeing  that  it  contains  a  conviction 
or  sentence  of  any  designated  person  or  persons.  It  is  said 
that  it  is  not  necessary  to  a  bill  of  attainder  that  the  party  to 
be  affected  should  be  named  in  the  act,  and  the  attainder 
of  the  Earl  of  Kildare  and  his  associates  is  referred  to  as 
showing  that,  the  act  was  aimed  at  a  class.  It  is  very  true 
that  bills  of  attainder  have  been  passed  against  persons  by 
some  description,  when  their  names  were  unknown.  But 
in  such  cases  the  law  leaves  nothing  to  be  done  to  render  its 
operation  effectual,  but  to  identify  those  persons.  Their 
guilt,  its  nature,  and  its  punishment  are  fixed  by  the  statute, 
and  only  their  personal  identity  remains  to  be  made  out. 
Such  was  the  case  alluded  to.  The  act  declared  the  guilt 
and  punishment  of  the  Earl  of  Kildare,  and  all  who  were 
associated  with  him  in  his  enterprise,  and  all  that  was  re- 
quired to  insure  their  punishment  was  to  prove  that  associ- 
ation. 

If  this  were  not  so,  then  the  act  was  mere  brutum  fulmen, 
and  the  parties  other  than  the  earl  could  only  be  punished, 
notwithstanding  the  act,  by  proof  of  their  guilt  before  some 
competent  tribunal. 

No  person  is  pointed  out  in  the  act  of  Congress,  either  by 
name  or  by  description,  against  whom  it  is  to  operate.  The 
oath  is  only  required  of  those  who  propose  to  accept  an  office 
or  to  practise  law;  and  as  a  prerequisite  to  the  exercise  of 
the  functions  of  the  lawyer,  or  the  officer,  it  is  demanded 
of  all  persons  alike.  It  is  said  to  be  directed,  as  a  class,  to 
those  alone  who  were  engaged  in  the  Rebellion;  but  this  is 
manifestly  incorrect,  as  the  oath  is  exacted  alike  from  the 
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loyal  and  disloyal,  under  the  same  circumstances,  and  none 
are  compelled  to  take  it.  Neither  does  the  act  declare  any 
conviction,  either  of  persons  or  classes.  If  so,  who  are  they, 
and  of  what  crime  are  they  declared  to  be  guilty?  Nor  does 
it  pronounce  any  sentence,  or  inflict  any  punishment.  If 
by  any  possibility  it  can  be  said  to  provide  for  conviction  and 
sentence,  though  not  found  in  the  act  itself,  it  leaves  the 
party  himself  to  determine  his  own  guilt  or  innocence,  and 
pronounce  his  own  sentence.  It  is  not,  then,  the  act  of 
Congress,  but  the  party  interested,  that  tries  and  condemns. 
We  shall  see,  when  we  come  to  the  discussion  of  this  act  in 
its  relation  to  ex  post  facto  laws,  that  it  inflicts  no  punish- 
ment 

A  statute,  then,  which  designates  no  criminal,  either  by 
name  or  description — which  declares  no  guilt,  pronounces 
no  sentence,  and  inflicts  no  punishment— -can  in  no  sense 
be  called  a  bill  of  attainder. 

2.  Passing  now  to  consider  whether  the  statute  is  an  ex 
post  facto  law,  we  find  that  the  meaning  of  that  term,  as  used 
in  the  Constitution,  is  a  matter  which  has  been  frequently 
before  this  court,  and  it  has  been  so  well  defined  as  to  leave 
no  room  for  controversy.  The  only  doubt  which  can  arise 
is  as  to  the  character  of  the  particular  case  claimed  to  come 
within  the  definition,  and  not  as  to  the  definition  of  the 
phrase  itself. 

All  the  cases  agree  that  the  term  is  to  be  applied  to  crim- 
inal causes  alone,  and  not  to  civil  proceedings.  In  the 
language  of  Justice  Story,  in  the  case  of  Watson  v.  Mercer* 
"  £Jx  post  facto  laws  relate  to  penal  and  criminal  proceed- 
ing's, which  impose  punishment  and  forfeiture,  and  not  to 
civil  proceedings,  which  aftect  private  rights  retrospec- 
tively.^t 

The  first  case  on  the  subject  is  that  of  Colder  v.  Bvlly  and 
it  is  the  one  in  which  the  doctrine  concerning  ex  post  facto 
laws  is  most  fully  expounded.     The  court  divides  all  laws 

*  8  Peters,  88. 

t  Calder  v.  Bull,  8  Dallas,  886;  Fletcher  r.  Peck,  6  Cranch,  87;  Ogdentr. 
Saunders,  12  Wheaton,  266;  Satterlee  v.  Matthewson,  2  Peters,  880. 
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which  come  within  the  meaning  of  that  clause  of  the  Con- 
stitution into  four  classes: 

Ist.  Every  law  that  makes  an  action  done  before  the  pass- 
ing of  the  law,  and  which  was  innocent  when  done,  criminal, 
and  punishes  such  action. 

2d.  Every  law  that  aggravates  a  crime,  or  makes  it  greater 
than  it  was  when  committed. 

8d.  Every  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime  when 
committed. 

4th.  Every  law  that  alters  the  rule  of  evidence,  and  re- 
ceives less  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offence  to  convict  the 
offender. 

Again,  the  court  says,  in  the  same  opinion,  that  "the  true 
distinction  is  between  ex  post  facto  laws,  and  retrospective 
laws;"  and  proceeds  to  show  that,  however  unjust  the  latter 
may  be,  they  are  not  prohibited  by  the  Constitution,  while 
the  former  are. 

This  exposition  of  the  nature  of  ex  post  facto  laws  has 
never  been  denied,  nor  has  any  court  or  any  commentator 
on  the  Constitution  added  to  the  classes  of  laws  here  set 
forth,  as  coming  within  that  clause  of  the  organic  law.  In 
looking  carefully  at  these  four  classes  of  laws,  two  things 
strike  the  mind  as  common  to  them  all : 

1st.  That  they  contemplate  the  trial  of  some  person 
charged  with  an  offence. 

2d.  That  they  contemplate  a  punishment  of  the  person 
found  guilty  of  such  offence. 

Now,  it  seems  to  me  impossible  to  show  that  the  law  in 
question  contemplates  either  the  trial  of  a  person  for  an 
offence  committed  before  its  passage,  or  the  punishment  of 
any  person  for  such  an  offence.  It  is  true  that  the  act  re- 
quiring an  oath  provides  a  penalty  for  falsely  taking  it.  But 
this  provision  is  prospective,  as  no  one  is  supposed  to  take 
the  oath  until  after  the  passage  of  the  law.  This  prospective 
penalty  is  the  only  thing  in  the  law  which  partakes  of  a  crim- 
inal character.    It  is  in  all  other  respects  a  civil  proceeding. 
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It  is  simply  an  oath  of  office,  and  it  is  required  of  all  office- 
holders alike.  As  far  as  I  am  informed,  this  is  the  first  time 
in  the  history  of  jurisprudence  that  taking  an  oath  of  office 
has  been  called  a  criminal  proceeding.  If  it  is  not  a  crim- 
inal proceeding,  then,  by  all  the  authorities,  it  is  not  an  ex 
post  facto  law. 

No  trial  of  any  person  is  contemplated  by  the  act  for  any 
past  offence.  Nor  is  any  party  supposed  to  be  charged  with 
any  offence  in  the  only  proceeding  which  the  law  provides. 

A  person  proposing  to  appear  in  the  court  as  an  attorney 
is  asked  to  take  a  certain  oath.  There  is  no  charge  made 
against  him  that  he  has  been  guilty  of  any  of  the  crimes 
mentioned  in  that  oath.  There  is  no  prosecution.  There 
is  not  even  an  implication  of  guilt  by  reason  of  tendering 
him  the  oath,  for  it  is  required  of  the  man  who  has  lost 
everything  in  defence  of  the  government,  and  whose  loyalty 
is  written  in  the  honorable  scars  which  cover  his  body,  the 
same  as  of  the  guiltiest  traitor  in  the  land.  His  refusal  to 
take  the  oath  subjects  him  to  no  prosecution.  His  taking  it 
clears  him  of  no  guilt,  and  acquits  him  of  no  charge. 

Where,  then,  is  this  ex  post  facto  law  which  tries  and  pun- 
ishes a  man  for  a  crime  committed  before  it  was  passed  ?  It 
can  only  be  found  in  those  elastic  rules  of  construction 
which  cramp  the  powers  of  the  Federal  government  when 
they  are  to  be  exercised  in  certain  directions,  and  enlarges 
them  when  they  are  to  be  exercised  in  others.  No  more 
striking  example  of  this  could  be  given  than  the  cases  be- 
fore us,  in  one  of  which  the  Constitution  of  the  United 
States  is  held  to  confer  no  power  on  Congress  to  prevent 
traitors  practising  in  her  courts,  while  in  the  other  it  is  held 
to  confer  power  on  this  court  to  nullify  a  provision  of  the 
constitution  of  the  State  of  Missouri,  relating  to  a  qualifica- 
tion required  of  ministers  of  religion. 

But  the  fatal  vice  in  the  reasoning  of  the  majority  is  in 
the  meaning  which  they  attach  to  the  word  punishment,  in 
its  application  to  this  law,  and  in  its  relation  to  the  definitions 
which  have  been  given  of  the  phrase,  ex  post  facto  laws. 

Webster's  second  definition  of  the  word  "punish"  is  this; 
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"In  a  loose  sense,  to  afflict  with  punishmeDt,  Ac,  with  a 
view  to  amendment,  to  chasten."  And  it  is  in  this  loose 
sense  that  the  word  is  used  by  this  court,  as  synonymous 
with  chastisement,  correction,  loss,  or  suffering  to  the  party 
supposed  to  be  punished,  and  not  in  the  legal  sense,  which 
signifies  a  penalty  inflicted  for  the  commission  of  crime. 

And  so,  in  this  sense,  it  is  said  that  whereas  persons  who 
had  been  guilty  of  the  offences  mentioned  in  the  oath  were, 
by  the  laws  then  in  force,  only  liable  to  be  punished  with 
death  and  confiscation  of  all  their  property,  they  are  by  a 
law  passed  since  these  offences  were  committed,  made  liable 
to  the  enormous  additional  punishment  of  being  deprived 
of  the  right  to  practise  law ! 

The  law  in  question  does  not  in  reality  deprive  a  person 
guilty  of  the  acts  therein  described  of  any  right  which  he 
possessed  before;  for  it  is  equally  sound  law,  as  it  is  the  dic- 
tate of  good  sense,  that  a  person  who,  in  the  language  of  the 
act,  has  voluntarily  borne  arms  against  the  government  of 
the  United  States  while  a  citizen  thereof,  or  who  has  volun- 
tarily given  aid,  comfort,  counsel,  or  encouragement  to  per- 
sons engaged  in  armed  hostility  to  the  government,  has,  by 
doing  those  things,  forfeited  his  right  to  appear  in  her 
courts  and  take  part  in  the  administration  of  her  laws. 
Such  a  person  has  exhibited  a  trait  of  character  which,  with- 
out the  aid  of  the  law  in  question,  authorizes  the  court  to 
declare  him  unfit  to  practise  before  it,  and  to  strike  his  name 
from  the  roll  of  its  attorneys  if  it  be  found  there. 

I  have  already  shown  that  this  act  provides  for  no  indict- 
ment or  other  charge,  that  it  contemplates  and  admits  of  no 
trial,  and  I  now  proceed  to  show  that  even  if  the  right  of 
the  court  to  prevent  an  attorney,  guilty  of  the  acts  men- 
tioned, from  appearing  in  its  forum,  depended  upon  the 
statute,  that  still  it  inflicts  no  punishment  in  the  legal  sense 
of  that  term. 

"Punishment,"  says  Mr.  Wharton  in  his  Law  Lexicon, 
"  is  the  penalty  for  transgressing  the  laws;"  and  this  is,  per- 
haps, as  comprehensive  and  at  the  same  time  as  accurate  a 
definition  as  can  be  given.    Now,  what  law  is  it  whose  trans- 
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gression  is  punished  in  the  case  before  us  ?  None  is  referred 
to  in  the  act,  and  there  is  nothing  on  its  face  to  show  that  it 
was  intended  as  an  additional  punishment  for  any  offence 
described  in  any  other  act.  A  part  of  the  matters  of  which 
the  applicant  is  required  to  purge  himself  on  oath  may 
amount  to  treason,  but  surely  there  could  be  no  intention 
or  desire  to  inflict  this  small  additional  punishment  for  a 
crime  whose  penalty  already  was  death  and  confiscation  of 
property. 

In  fact  the  word  punishment  is  used  by  the  court  in  a 
sense  which  would  make  a  great  number  of  laws,  partaking 
in  no  sense  of  a  criminal  character,  laws  for  punishment, 
and  therefore  ex  post  facto. 

A  law,  for  instance,  which  increased  the  facility  for  de- 
tecting frauds  by  compelling  a  party  to  a  civil  proceeding  to 
disclose  his  transactions  under  oath  would  result  in  his  pun- 
ishment in  this  sense,  if  it  compelled  him  to  pay  an  honest 
debt  which  could  not  be  coerced  from  him  before.  But  this 
law  comes  clearly  within  the  class  described  by  this  court  in 
Watson  V.  Mercer^  as  civil  proceedings  which  affect  private 
rights  retrospectively. 

Again,  let  us  suppose  that  several  persons  afflicted  with  a 
form  of  insanity  heretofore  deemed  harmless,  shall  be  found 
all  at  once  to  be  dangerous  to  the  lives  of  persons  with  whom 
they  associate.  The  State,  therefore,  passes  a  law  that  all 
persons  so  affected  shall  be  kept  in  close  confinement  until 
their  recovery  is  assured.  Here  is  a  case  of  punishment  in 
the  sense  used  by  the  court  for  a  matter  existing  before  the 
passage  of  the  law.  Is  it  an  ex  post  facto  law  ?  And,  if  not, 
in  what  does  it  differ  from  one  ?  Just  in  the  same  manner 
that  the  act  of  Congress  does,  namely,  that  the  proceeding 
is  civil  and  not  criminal,  and  that  the  imprisonment  in  the 
one  case  and  the  prohibition  to  practise  law  in  the  other,  are 
not  punishments  in  the  legal  meaning  of  that  term. 

The  civil  law  maxim,  "  Nemo  debet  bis  vexariy  pro  und  et 
eadam  causd^^^  has  been  long  since  adopted  into  the  common 
law  as  applicable  both  to  civil  and  criminal  proceedings,  and 
one  of  the  amendments  of  the  Constitution  incorporates  this 
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•principle  into  that  instrument  so  far  as  punishment  affects 
life  or  limb.  It  results  from  this  rule,  that  no  man  can  be 
twice  lawfully  punished  for  the  same  offence.  We  have  al- 
ready seen  that  the  acts  of  which  the  party  is  required  to 
purge  himself  on  oath  consiitute  the  crime  of  treason.  Now, 
if  the  judgment  of  the  court  in  the  cases  before  us,  instead  of 
permitting  the  parties  to  appear  without  taking  the  oath, 
had  been  the  other  way,  here  would  have  been  the  case  of  a 
person  who,  on  the  reasoning  of  the  majority,  is  punished 
by  the  judgment  of  this  court  for  the  same  acts  which  con- 
stitute the  crime  of  treason. 

Yet,  if  the  applicant  here  should  afterwards  be  indicted 
for  treason  on  account  of  these  same  acts,  no  one  will  pre- 
tend that  the  proceedings  here  could  be  successfully  pleaded 
in  bar  of  that  indictment  But  why  not  ?  Simply  because 
there  is  here  neither  trial  nor  punishment  within  the  legal 
meaning  of  these  terms. 

I  maintain  that  the  purpose  of  the  act  of  Congress  was  to 
require  loyalty  as  a  qualification  of  all  who  practise  law  in 
the  national  courts.  The  majority  say  that  the  purpose  was 
to  impose  a  punishment  for  past  acts  of  disloyalty. 

In  pressing  this  argument  it  is  contended  by  the  majority 
that  no  requirement  can  be  justly  said  to  be  a  qualification 
which  is  not  attainable  by  all,  and  that  to  demand  a  qualifi- 
cation not  attainable  by  all  is  a  punishment. 

The  Constitution  of  the  United  States  provides  as  a  quali- 
fication for  the  oflices  of  President  and  Vice-President  that 
the  person  elected  must  be  a  native-born  citizen.  Is  this  a 
punishment  to  all  those  naturalized  citizens  who  can  never 
attain  that  qualification  ?  The  constitutions  of  nearly  all  the 
States  require  as  a  qualification  for  voting  that  the  voter 
shall-  be  a  white  male  citizen.  Is  this  a  punishment  for  all 
the  blacks  who  can  never  become  white  ? 

Again,  it  was  a  qualification  required  by  some  of  the 
State  constitutions,  for  the  x^ffice  of  judge,  that  the  person 
should  not  be  over  sixty  years  of  age.  To  a  very  large 
number  of  the  ablest  lawyers  in  any  State  this  is  a  quali- 
fication to  which  they  can  never  attain,  for  every  year  re- 
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moves  them  farther  away  from  the  designated  age.  Is  it  a 
punishment  ? 

The  distinguished  commentator  on  American  law,  and 
chancellor  of  the  State  of  New  York,  was  deprived  of  that 
office  by  this  provision  of  the  constitution  of  that  State,  and 
he  was  thus,  in  the  midst  of  his  usefulness,  not  only  turned 
out  of  office,  but  he  was  forever  disqualified  from  holding  it 
again,  by  a  law  passed  after  he  had  accepted  the  office. 

This  is  a  much  stronger  case  than  that  of  a  disloyal  attor- 
ney forbid  by  law  to  practise  in  the  courts,  yet  no  one  ever 
thought  the  law  was  ex  post  facto  in  the  sense  of  the  Consti- 
tution of  the  United  States. 

Illustrations  of  this  kind  could  be  multiplied  indefinitely, 
but  they  are  unnecessary. 

The  history  of  the  time  when  this  statute  was  passed — the 
darkest  hour  of  our  great  struggle — ^the  necessity  for  its  ex- 
istence, the  humane  character  of  the  President  who  signed 
the  bill,  and  the  face  of  the  law  itself,  all  show  that  it  was 
purely  a  qualification,  exacted  in  self-defence,  of  all  who 
took  part  in  administering  the  government  in  any  of  its  de- 
partments, and  that  it  was  not  passed  for  the  purpose  of  in- 
flicting punishment,  however  merited,  for  past  offences. 

I  think  I  have  now  shown  that  the  statute  in  question  is 
within  the  legislative  power  of  Congress  in  its  control  over 
the  courts  and  their  officers,  and  that  it  was  not  void  as 
being  either  a  bill  of  attainder  or  an  ex  post  facto  law. 

If  I  am  right  on  the  questions  of  qualification  and  punish- 
ment, that  discussion  disposes  also  of  the  proposition,  that 
the  pardon  of  the  President  relieves  the  party  accepting  it 
of  the  necessity  of  taking  the  oath,  even  if  the  law  be  valid. 

I  am  willing  to  concede  that  the  presidential  pardon  re- 
lieves the  party  from  all  the  penalties,  or  in  other  Words, 
from  all  the  punishment,  which  the  law  inflicted  for  his 
offence.  But  it  relieves  him  from  nothing  more.  If  the 
oath  required  as  a  condition  to  practising  law  is  not  a  pun- 
ishment, as  I  think  I  have  shown  it  is  not,  then  the  pardon 
of  the  President  has  no  effect  in  releasing  him  from  the  re- 
quirement to  take  it    If  it  is  a  qualification  which  Congress 
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had  a  right  to  prescribe  as  necessary  to  an  attorney,  then 
the  President  cannot,  by  pardon  or  otherwise,  dispense  with 
the  law  requiring  such  qualification. 

This  is  not  only  the  plain  rule  as  between  the  legislative 
and  executive  departments  of  the  government,  but  it  is  the 
declaration  of  common  sense.  The  man  who,  by  counter- 
feiting, by  theft,  by  murder,  or  by  treason,  is  rendered  unfit 
to  exercise  the  functions  of  an  attorney  or  counsellor-at-law, 
may  be  saved  by  the  executive  pardon  from  the  penitentiary 
or  the  gallows,  but  is  not  thereby  restored  to  the  qualifica- 
tions which  are  essential  to  admission  to  the  bar.  No  doubt 
it  will  be  found  that  very  many  persons  among  those  who 
cannot  take  this  oath,  deserve  to  be  relieved  from  the  pro- 
hibition of  the  law ;  but  this  in  no  wise  depends  upon  the 
act  of  the  President  in  giving  or  refusing  a  pardon.  It  re- 
mains to  the  legislative  power  alone  to  prescribe  under  what 
circumstances  this  relief  shall  be  extended. 

In  regard  to  the  case  of  Cummings  v.  The  State  of  Missouriy 
allusions  have  been  made  in  the  course  of  argument  to  the 
sanctity  of  the  ministerial  office,  and  to  the  inviolability  of 
religious  freedom  in  this  country. 

But  no  attempt  has  been  made  to  show  that  the  Constitu- 
tion of  the  United  States  interposes  any  such  protection  be- 
tween the  State  governments  and  their  own  citizens.  Nor 
can  anything  of  this  kind  be  shown.  The  Federal  Constitu- 
tion contains  but  two  provisions  on  this  subject.  One  of 
these  forbids  Congress  to  make  any  law  respecting  the  es- 
tablishment of  religion,  or  prohibiting  the  free  exercise 
thereof.  The  other  is,  that  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  offiee  or  public  trust  under 
the  United  States. 

No  restraint  is  placed  by  that  instrument  on  the  action  of 
the  States ;  but  on  the  contrary,  in  the  language  of  Story,* 
"the  whole  power  over  the  subject  of  religion  is  left  exclu- 
sively to  the  State  governments,  to  be  acted  upon  according 
to  their  own  sense  of  justice  and  the  State  constitutions." 

*  Commentaries  on  the  Constitution,  {  1878. 
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If  there  ever  was  a  case  calling  upon  this  court  to  exercise 
all  the  power  on  this  subject  which  properly  belongs  to  it, 
it  was  the  case  of  the  Rev.  B.  Permoli.* 

An  ordinance  of  the  first  municipality  of  the  city  of  Ifew 
Orleans  imposed  a  penalty  on  any  priest  who  should  officiate 
at  any  funeral,  in  any  other  church  than  the  obituary  chapel. 
Mr.  Permoli,  a  Catholic  priest,  performed  the  funeral  ser- 
vices of  his  church  over  the  body  of  one  of  his  parishioners, 
inclosed  in  a  coffin,  in  the  Roman  Catholic  Church  of  St. 
Augustine.  For  this  he  was  fined,  and  relying  upon  the 
vague  idea  advanced  here,  that  the  Federal  Constitution 
protected  him  in  the  exercise  of  his  holy  functions,  he 
brought  the  case  to  this  court. 

But  hard  as  that  case  was,  the  court  replied  to  him  in 
the  following  language :  "  The  Constitution  (of  the  United 
States)  makes  no  provision  for  protecting  the  citizens  of  the 
respective  States  in  their  religious  liberties ;  this  is  left  to 
the  State  constitutions  and  laws ;  nor  is  there  any  inhibition 
imposed  by  the  Constitution  of  the  United  States  in  this  re- 
spect on  the  States."  Mr.  Permoli's  writ  of  error  was,  there- 
fore, dismissed  for  want  of  jurisdiction. 

In  that  case  an  ordinance  of  a  mere  local  corporation  for- 
bid a  priest,  loyal  to  his  government,  from  performing  what 
he  believed  to  be  the  necessary  rites  of  his  church  over  the 
body  of  his  departed  friend.  This  court  said  it  could  give 
him  no  relief. 

In  this  case  the  constitution  of  the  State  of  Missouri,  the 
fundamental  law  of  the  people  of  that  State,  adopted  by 
their  popular  vote,  declares  that  no  priest  of  any  church 
shall  exercise  his  ministerial  functions,  unless  he  will  show, 
by  his  own  oath,  that  he  has  borne  a  true  allegiance  to  his 
government.  This  court  now  holds  this  constitutional  pro- 
vision void,  on  the  ground  that  the  Federal  Constitution 
forbids  it.     I  leave  the  two  cases  to  speak  for  themselves. 

In  the  discussion  of  these  cases  I  have  said  nothing,  on 
the  one  hand,  of  the  great  evils  inflicted  on  the  country  by 

*  8  Howard,  6S9. 
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the  voluntary  action  of  many  of  those  persons  affected  by 
the  laws  under  consideration ;  nor,  on  the  other  hand,  of 
the  hardships  which  they  are  now  suffering,  much  more  as 
a  consequence  of  that  action  than  of  any  laws  which  Con- 
gress can  possibly  frame.  But  I  have  endeavored  to  bring 
to  the  examination  of  the  grave  questions  of  constitutional 
law  involved  in  this  inquiry  those  principles  alone  which 
are  calculated  to  assist  in  determining  what  the  law  is, 
rather  than  what,  in  my  private  judgment,  it  ought  to  be. 


Barrows  v.  Kindred. 

Although  when  statute  abolishing  its  fictitious  forms  places  the  action  of 
ejectment  on  the  same  footing  with  other  actionS|  as  to  the  conclusive- 
ness of  the  judgment,  the  court  will  give  effect  to  the  same ;  yet  where 
a  plaintiff  in  ejectment  is  defeated  in  one  suit,  where  he  claimed  through 
a  power  of  attorney  rightly  ruled  out  on  the  trial  as  void,  he  will  not 
be  held  to  be  concluded  in  a  subsequent  action  where  he  claims  under  a 
new  deed  made  by  the  executors  themselves.  Having  acquired  a  new 
and  distinct  title,  he  has  the  same  right  to  assert  it,  without  prejudice 
from  the  former  suit,  as  a  stranger  would  have  had  it  passed  to  him. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois ;  the  case  being  thus : 

The  statute  of  Illinois  regulating  the  action  of  ejectment 
abolishes  all  fictions.  Its  twenty-ninth  section  provides  that 
"  every  judgment  in  the  action  of  ejectment  rendered  upon 
a  verdict  shall  be  conclusive  as  to  the  title  established  in 
such  action,  upon  the  party  against  whom  the  same  is  ren- 
dered, and  against  all  persons  claiming  from,  through,  or 
under  such  party,  by  title  accruing  after  the  commencement 
of  such  action,  subject  to  the  exceptions  hereinafter  named," 
exceptions  not  material  to  be  noticed.  With  this  statute  in 
force,  the  plaintiff  in  error  brought  an  action  of  ejectment 
against  the  defendant  in  error  in  the  court  below,  and  upon 
the  trial  produced  a  chain  of  title,  consisting  of  a  patent 
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from  the  United  States  to  Whitney,  a  deed  from  Whitney 
to  Vose,  the  will  of  Vose,  and  a  deed  from  his  executors  to 
the  plaintiff.     This  deed  was  dated  March  ISthy  1861. 

The  validity  of  these  several  links  was  not  denied.  They 
made  the  chain  of  title  complete,  and  primd  facie  entitled  the 
plaintiff  to  recover  the  premises  in  controversy. 

The  defendant,  thereupon,  gave  in  evidence  the  record  of 
a  judgment  relating  to  the  same  premises — rendered  in  a 
former  action  of  ejectment — wherein  the  plaintiff  in  error 
was  the  plaintiff,  and  James  R.  Gordon  was  defendant. 
The  judgment  was  in  favor  of  the  latter.  This  suit  was  begun 
on  the  12th  June^  1858,  and  ended  June  bth^  1859. 

The  defendant  also  proved  that  he  was  in  possession  as 
the  tenant  of  Gordon;  that  in  the  former  action  set  forth  in 
the  record  in  question  the  plaintiff,  Barrows,  gave  in  evidence^ 
the  same  patent  from  the  United  States  to  Whitney,  the  same 
deed  from  Whitney  to  Vose,  a  power  of  attorney  from  the 
executors  of  Vose  to  S.  A.  Kingsley,  authorizing  him  to  sell 
and  convey  the  premises,  a  deed  from  the  executors  by  Kings- 
ley  as  their  attorney  infacty  to  Scroggs,  and  a  deed  from  Scroggs 
to  the  plaintiff.  This  power  of  attorney  from  the  executors^  and 
the  deed  executed  by  Kingsley^  were  ruled  out  as  void. 

The  defendant  proved,  further,  that  the  deed  from  the 
executors  of  Vose  to  the  plaintiff  was  given  upon  the  same 
consideration  as  the  former  deed  by  their  attorneys  in  fact 
to  Scroggs. 

The  evidence  being  closed,  the  plaintiff*  asked  the  court 
to  charge  the  jury,  that  the  record  and  evidence  relating  to 
the  former  trial  constituted  no  bar  to  his  right  to  recover  in 
this  action*  This  the  court  refused  to  do,  and  thereupon 
charged  that  the  record  in  connection  with  the  evidence  did 
constitute  a  bar.  The  jury  found  accordingly  for  the  de- 
fendant. 

To  the  admission  of  each  of  the  several  parts  of  this  evi- 
dence, to  the  refusal  of  the  court  to  charge  as  asked,  and  to 
the  charge  given,  the  defendant  excepted. 

The  correctness  of  these  instructions  was  the  question 
now  before  this  court. 
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Mr.  GrimshaWj  for  the  plaintiff  in  error: 

In  the  first  action,  the  plaintiff  was  beaten;  because,,  after 
deducing  title  in  fee  from  the  government  to  Vose,  he  failed 
to  trace  title  from  Vose  to  himself;  because — ^in  point  of  fact, 
as  we  may  here  state — ^Vose's  executors,  who  had  power  to 
sell,  had  delegated  it  without  authority  of  law  to  an  attorney, 
who  had  conveyed  to  the  plaintiff.  And  in  the  second  action 
plaintiff  was  again  beaten,  after  he  had  acquired  title  directly 
from  the  executors,  subsequent  to  the  judgment  in  first  suit, 
because  he  had  been  beaten  in  the  first  suit  for  want  of  title, 
when  he  commenced  the  first  action. 

The  present  plaintiff  was  properly  defeated  in  the  first 
suit,  because,  although  he  traced  title  from:  the  government 
to  Vose,  he  failed  to  trace  it  to  himself. 

In  the  second  suit,  by  title  acquired  from  Vose,  through 
his  executors,  who  had  power  to  convey,  he  showed  title  in 
himself,  acquired  after  the  former  judgment,  and  regularly 
derived  from  the  government  through  Vose  to  himself.. 

He  should  not  be  defeated  in  the  first  suit,  because  when 
he  brought  that  suit  he  had  no  tithy  and  then  defeated  in 
this  suit,  because,  after  the  first  suit  had  terminated,,  he 
acquired  a  paramount  legal  title. 

The  trial,  as  far  as  the  plaintiff  is  concerned,,  relates  to* 
the  state  of  title  as  it  existed  in  plaintiff'  when  he  brought 
his  suit.  If  he  fails  in  his  suit,  defendant  goes  "without 
day;"  but  no  title  is  established  by  plaintiff's  defeat* 

Mr.  Broioningj  contra : 

The  statute  has  given  to  the  judgment  in  ejectment  the 
same  conclusive  effect  that  other  judgments  have.  Similar 
statutes  exist  in  a  number  of  the  States,  and  many  cases 
decided  under  them  may  be  referred  to.f 

*  Smith  V,  Sherwood,  4  Com[iecticut,  279;  Easten  t^.  Bucker,  1  J'.  Ji 
MarshaU,  284. 

t  Miles  V.  CaldweU,  2  WaUace,  44 ;  Blanchard  v.  Brown,  8  Id.  245f 
Gibson  v.  Manly,  16  lUinois,  140 ;  Frazer  v,  WeUer,  6  McLean,  12;  Becbe 
V.  Elliot,  4 Barbour,  467;  Marvin  r.  Dennison,  1  Blatchford,  ICO;:  Edwardft^ 
VOL.  IV.  26 
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The  object  of  the  statute  is  to  put  an  end  to  litigation, 
and  give  repose  to  society  by  preventing  the  same  precise 
question  from  being  twice  litigated  between  the  same  parties 
or  their  privies;  and,  in  applying  the  statute,  the  court  looks 
to  the  claim  of  the  party  and  the  issue  joined  upon  it,  and  not 
to  the  accidents  of  the  trial,  to  determine  whether  the  first 
judgment  is  a  bar  to  the  second  suit. 

Here  the  plaintiff  is  the  same ;  the  defendant  in  the  second 
suit  is  the  tenant  of  the  defendant  in  the  first  suit;  the  land 
sued  for  is  the  same;  the  interest  claimed  in  it  the  same; 
the  plea  the  same;  putting  the  title,  and  that  only,  in  issue 
in  both  suits. 

The  title,  therefore,  was  the  thing  in  issue;  and  the  rule  is, 
that  when  a  matter  is  once  put  in  issue,  the  verdict  and 
judgment,  whilst  they  stand,  estop  the  parties  from  retry- 
ing the  same  issue. 

And  the  effect  is  the  same,  whether  the  parties  were  pre- 
pared for  trial  or  not.  The  force  of  the  judgment,  as  an 
estoppel,  is  in  no  degree  impaired  by  the  failure  of  the 
plaintiff  to  produce  evidence  to  support  his  claim.* 

Mr.  Justice  SWAYJNE  delivered  the  opinion  of  the  court. 

The  question  of  error  in  the  instructions  given  by  the 
court  is  the  hinge  of  the  controversy  between  the  parties. 
The  statute  of  Illinois  regulating  the  action  of  ejectment 
Abolishes  all  fictions.  The  twenty-ninth  section  provides 
that  "every  judgment  in  the  action  of  ejectment  rendered 
upon  a  verdict  shall  be  conclusive  as  to  the  title  established 
in  such  action,  upon  the  party  against  whom  the  same  is 
rendered,  and  against  all  persons  claiming  from,  through, 
or  under,  such  party,  by  title  accruing  after  the  commence- 

t^.  Roys,  18  Vermont,  478;  Sims  v.  Smith,  19  Georgia,  124;  Wood  v.  Jack- 
son, 8  Wendell,  85;  Hall  v.  Dodge,  88  Kew  Hampshire,  851 ;  Chamberlain 
V,  Carlisle,  26  Id.  540. 

*  Marriott  v.  Hampton,  7  Durnford  &  East,  269;  Bateman  r.  Willoe, 
1  Schoales  Sb  Lefroy,  204;  Le  Guen  v.  Gk>verncur  &  Eemble,  1  Johnson's 
Cases,  495;  White  v.  Ward,  9  Johnson,  282;  Grant  v.  Button,  14  Id.  877; 
Gaines  v.  Hennen,  24  Howard,  621-22;  Outram  v,  Morewood  and  Wife,  8 
East,  846 ;  Eastmure  v.  Laws,  5  Bingham's  New  Cases,  451. 
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ment  of  such  action,  subject  to  the  exceptions  hereinafter 
named." 

It  is  not  claimed  that  the  exceptions  referred  to  affect  this 
cape. 

Where  a  judgment  is  rendered  for  the  plaintiff,  the  title 
upon  which  he  recovered  is  thereby  established,  and  the 
construction  and  effect  of  the  statute  are  obvious.  He  must 
recover  in  all  cases,  if  at  all,  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  his  adversary's.  It  is 
not  incumbent  upon  the  defendant  to  show  any  title.  Where 
a  plaintiff  shows  no  title,  and  is  therefore  defeated,  it  is  not 
easy  to  perceive  how  any  title  can  be  said  to  have  been  es- 
tablished in  the  action,  or  how,  under  the  statute,  the  result 
can  affect  his  right  to  bring  a  new  action  for  the  same  prem- 
ises. We  are  not  advised  of  any  authoritative  interpretation 
of  the  statute,  in  this  aspect,  by  the  courts  of  Illinois.  If 
one  were  shown  we  should  follow  it.  But,  in  the  view 
which  we  take  of  this  case,  it  may  be  conceded  that  the 
judgment  has  the  same  effect  upon  the  parties,  and  those  in 
privity  with  them,  as  a  judgment  in  a  common-law  action. 
As  a  general  proposition,  such  a  judgment  is  a  bar  to  any 
future  litigation  between  the  parties,  and  all  claiming  under 
them,  touching  the  subject  involved  in  the  controversy.  It 
is  conclusive  of  their  rights,  and  shuts  the  door  to  further 
inquiry.  This  is  an  elementary  principle  of  all  civilized 
jurisprudence.  It  has  been,  and  will  be,  applied  in  this 
court  upon  all  proper  occasions.  It  is  a  principle  of  repose, 
and  fruitful  of  good.  When  the  legislature  of  any  State  has 
seen  fit  to  divest  the  action  of  ejectment  of  its  ancient  char- 
acteristics, and  to  place  it  upon  the  same  footing  with  other 
actions,  we  have  not  failed  to  give  full  effect  to  the  legisla- 
tive intent  by  maintaining  the  conclusiveness  of  the  judg- 
ment, as  in  other  cases. 

But,  in  our  judgment,  this  principle  has  no  application  to 
the  case  before  us. 

The  suit  between  Barrows  and  Gordon  was  commenced 
on  the  12th  of  June,  1858,  and  terniinated  on  the  5th  of 
June,  1859. 
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The  deed  from  the  executors  of  Vose  to  Barrows  bears 
date  on  the  18th  of  March,  1861.  Upon  the  trial  of  the  case 
of  Barrows  v.  Gordon  the  power  of  attorney  from  the  execu- 
tors and  the  deed  executed  by  Kingsley  were  properly  ruled 
out  as  void.  They  were  not  in  the  case.  Barrows  had  no 
title  to  the  premises  in  controversy,  and  judgment  was  ^vea 
against  him.  This  may  be  admitted  to  be  conclusive  as  to 
his  want  of  title  at  that  time,  and,  whether  the  decision  of 
the  court  as  to  the  power  of  attorney  and  the  deed  made 
under  it  was  erroneous  or  not,  it  would  have  been  a  bar  to 
another  action  attempted  to  be  maintained  upon  the  same 
state  of  facts.  But  this  did  not  deprive  Barrows  of  the  right 
to  acquire  a  new  and  distinct  title ;  and,  having  done  so,  he 
had  the  same  right  to  assert  it,  without  prejudice  from  the 
former  suit,  which  would  have  accompanied  the  title  into 
the  hands  of  a  stranger.  At  the  termination  of  that  suit  the 
executors  had  not  passed  the  title  to  any  one.  They  did  not 
transfer  it  for  more  than  a  year  afterwards. 

How,  then,  can  it  be  said  to  have  been  involved  in  or  in 
anywise  affected  by  the  prior  litigation  ?  The  plaintiff  could 
no  more  be  barred  than  any  other  person  who  might  have 
subsequently  acquired  the  title.  In  refusing  to  instruct,  and 
in  instructing,  as  appears  by  the  record,  the  court  committed 
an  error. 

The  judgment  is  therefore  reversed,  with  costs,  and  the 
cause  will  be  remanded  to  the  court  below,  with  directions 
to  proceed 

In  conformity  with  this  opinion. 


TJnitbd  States  v.  Hathaway. 

Staves  for  pipes,  hogsheads,  and  other  casks,  the  growth  and  produce  of  the 
province  of  Canada,  imported  in  November,  1863,  from  Canada  into 
the  United  States,  were  not  free  from  duty  under  the  reciprocity  treaty 
of  1854  between  the  United  States  and  Great  Britain,  by  which  "  tim- 
bers and  lumber  of  all  kinds,  round,  hewed,,  and  sawed,,  unmanufao* 
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tured  in  whole  or  in  part,''  were  to  be  admitted  free  of  duty.  They 
were  liable  to  pay  10  per  cent,  ad  valorem^  imposed  by  the  sixth  section 
of  the  act  of  July  14th,  1862. 

This  was  a  certificate  of  division  of  opinion  between  the 
judges  of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

The  suit  was  brought  to  recover  a  duty  of  ten  per  centum 
€d  valorem^  under  the  tariff  act  of  14th  July,  1862,  on  staves 
for  pipes^  hogsheads^  and  other  caskSy  imported  by  the  defend- 
ants in  November,  1863,  from  Canada  into  the  United  States. 

These  articles  were  exempt  from  duty  by  the  twenty-third 
section  of  the  act  of  March  2d,  1861.*  But  a  duty  of  ten 
per  centum  ad  valorem  was  imposed  by  the  sixth  section  of 
the  act  of  July  14th,  1862. 

By  the  reciprocity  treaty  of  1854,  between  this  country 
and  Great  Britain,  it  was  stipulated  that  the  following, 
among  other  articles,  were  to  be  admitted  free  of  duty: 
"  Timber  and  lumber  of  all  kinds,  round,  hewed,  and  sawed, 
tmmanu/actured  in  whole  or  in  parC^ 

It  was  admitted,  on  the  trial,  by  the  defendants,  that  they 
had  imported  from  Canada  West,  at  the  time  charged  in  the 
declaration,  into  the  United  States,  a  quantity  of  white-oak 
timber  split  in  the  form  of  pipe  and  hogshead  staves  at  the 
place  of  importation,  and  that  they  were  the  growth  and 
produce  of  the  province  of  Canada. 

The  main  question  upon  which  the  judges  divided  in 
opinion  was,  whether,  under  the  reciprocity  treaty  of  1854, 
between  the  United  States  and  Great  Britain,  and  the  acts 
of  Congress  on  the  subject,  the  article  of  staves,  as  above 
described,  were  liable  to  duty  ? 

The  government  had  held  that  the  article  being  split  wood 
was  not  exempt,  but  was  liable  to  pay  ten  per  cent  under 
the  act  of  July  14th,  1862. 

Mr.  Stanbery^  A.  (?.,  and  Mr.  Ashton,  Assistant  A.  G.yfor 
the  United  States : 
These  articles  are  not  comprehended  by  the  treaty,  unless 

*  12  Stat,  at  Large,  196. 
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it  should  appear — Ist,  that  they  are  timber  or  lumber;  2d, 
that  they  are  either  roundy  hewedj  or  sawed  timber  or  lumber; 
and,  8d,  that  they  have  not  been  subjected  to  any  process  of 
manufacture. 

The  second  and  third  conditions  are  evidently  not  here 
fulfilled.  The  articles  are  not  round,  hewed,  or  sawed^  but 
spUt  timber;  and  they  are  also  manufactured  articles,  having 
been  made  by  hand,  and  with  a  special  design  or  purpose, 
into  the  shape  and  form  in  which  they  were  imported.  The 
process  of  splitting,  though  requiring  the  most  common 
labor,  is,  we  contend,  a  process  of  manufacture.  The  split- 
ting has  reduced  round  or  hewed  timber  into  articles  of 
commerce,  ready  and  fit  for  immediate  conversion,  by  ma- 
chinery and  the  employment  of  a  higher  art,  into  other  arti- 
cles of  manufacture  and  commerce.  They  were  not  split 
and  sold  as  mere  lumber  capable  of  being  used  for  any  pur- 
pose whatever ;  but  they  were  split  and  sold  for  the  particu- 
lar use  for  which  they  were  imported  by  the  defendant. 

Literally,  anything  to  which  the  handiwork  of  man  haa 
been  applied  becomes  manufactured.  The  older  dictionaries 
confine  the  meaning  of  the  word  entirely  to  this  conversion 
or  character  given  by  touch  of  hand.  The  word  etymologi- 
cally  means  made  by  hand ;  but  we  now  largely  give  it  also 
the  sense  of  being  made  by  machinery. 

Mr.  Newberry y  contra: 

The  most  convenient  form  for  removal  from  the  forests 
and  for  transportation,  into  which  oak  and  other  straight- 
grained  hard-wood  timber  can  be  reduced,  is  that  of  the 
rough-split  pipe  and  hogshead  stave,  so  called,  and  such 
form  is  also  best  adapted  for  the  preservation  of  wood  in 
seasoning,  &c. 

To  reduce  the  timber  into  such  form  does  not  require 
skilled  labor  of  the  mechanic,  but  requires  only  the  most 
common  unskilled  labor. 

Timber  split  in  this  form,  though  called  "  rough-split  pipe 
and  hogshead  staves,"  is  not  wholly  or  mainly  used  for  the 
manufacture  of  hogsheads,  pipes,  or  other  casks,  but  is  used 
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in  the  manufacture  of  many  articles  manufactured  wholly  or 
in  part  of  wood,  and  used  also,  extensively,  as  tonnage  and 
in  the  storage  of  cargoes  of  ships  and  vessels. 

By  coopers,  such  timber  is  known  as  "  coopers'  timber," 
and  is  considered  and  treated  as  raw  material. 

In  the  light  of  these  facts  this  timber  must  be  held  to  be 
unmanufactured,  raw  material,  as  much  so  as  any  sawed 
lumber.  The  fact  that  timber  thus  split  is  commonly  called 
by  a  name  which  would  seem  to  indicate  a  manufactured 
article  is  of  no  consequence  whatever.  Lumber  sawed  into 
particular  forms  takes  such  names  as,  for  example,  "  floor- 
ing," "  siding,"  "  deck  plank,"  "  lath,"  &c.,  &c.  Yet  such 
lumber  is  not  held  to  be  manufactured.  Staves  are  but  a 
species  of  lumber.  Webster,  in  his  dictionary,  defines  "  lum- 
ber" to  be  "  timber  sawed  or  split  for  use,  as  bearers,  Joyce, 
boards,  planks,  staves^  and  the  like."  The  labor  necessary  to 
be  expended  to  reduce  the  timber  to  the  form  of  sawed  lum- 
ber is  evidently  greater  and  more  skilled  than  that  necessary 
to  reduce  it  to  the  form  of  rough-split  pipe  or  hogshead 
staves,  so  called.  What  reason,  then,  could  have  operated 
to  induce  a  discrimination  in  the  treaty  in  favor  of  the  for- 
mer ?  We  submit  that  none  can  be  imagined,  and  that  none 
was  contemplated  or  intended. 

Mr.  Justice  NELSON"  delivered  the  opinion  of  the  iourt. 

The  construction  given  to  the  clause  of  the  treaty  by  the 
government  excluded  the  article  in  question  from  the  free 
list,  and  subjected  it  to  the  duty  of  the  existing  tariff  law, 
which  was  in  the  present  instance  the  act  of  1862.  The  reg- 
ulations of  the  Secretary  of  the  Treasury  declared,  that  arti- 
cles of  wood  entered  under  the  designations  of  the  treaty 
remained  liable  to  the  duty,  if  manufactured,  in  whole  or  in 
part,  by  planing,  shaving,  turning,  splitting,  or  riving,  or 
any  process  of  manufacture,  other  than  rough-hewing  or 
sawing.* 

We  think  this  a  sound  construction  of  the  words  of  the 

*  Beg.  1857,  p.  498,  {  2,  Art.  921. 
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clause.  The  treaty  admits  free  of  duty,  "  timber  and  lumber 
of  all  kinds,"  with  certain  specified  limitations,  ^*  round, 
hewed,  and  sawed;''  which  limitations,  as  respects  this 
branch  of  the  clause,  are  determined  either  by  the  form,  or 
by  the  work  bestowed  on  the  article, — ^the  timber  or  lumber 
must  be  round,  hewed,  or  sawed ;  if  neither,  then  the  arti- 
cle is  not  brought  within  the  description,  and  if  otherwise 
brought  within  it,  there  is  still  a  further  limitation, — "  un- 
manufactured, in  whole  or  in  part."  The  article  may  be 
round,  hewn,  or  sawed,  but  if  it  has  undergone  the  process 
of  manufacture,  even  in  part,  it  is  taken  out  of  the  free  list 

In  the  present  case  the  article  is  prepared  by  splitting  for 
the  hand  of  the  cooper,  in  the  manufacture  of  the  pipe  or 
hogshead,  a  process  which  has  the  effect  to  relieve  him  from 
much  of  the  labor  that  would  otherwise  be  required  in  adapt- 
ing it  to  the  use  intended.  It  has  been  already  reduced  to 
the  proper  form  and  size — a  work  which,  in  the  first  stages 
of  the  manufacture  of  the  hogshead,  must  be  done,  and  by 
which  a  considerable  advance  is  made  in  fitting  and  finish- 
ing it  for  the  market. 

As  this  treaty  has  been  annulled,  the  question  is  no  longer 
of  any  general  importance ;  and  as  we  concur  in  the  inter- 
pretation given  to  it  by  the  Secretary  of  the  Treasury,  it  is 
unnecessary  to  extend  this  opinion. 

The  court  answer  the  question 

In  the  affirmative. 

Note. 

At  the  same  time  with  the  preceding  case  was  disposed 
of  another,  coming,  like  it,  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan,  on  a 
division  of  opinion  of  the  judges.    It  was  thus — 

United  States  v.  Quimby. 

Split  wbite-ash  timber,  chiefly  designed  to  be  used  in  tbe  manufacture  of 
long  sbovel  handles,  the  growth  and  product  of  the  Province  of  Canada, 
and  imported  from  there  into  the  United  States,  were  not  free  from  duty 


Dec.  1866.]  Gilman  v.  Lockwood.  409 

SyUal>UB. 

under  the  Reciprocitj  Treaty  of  1864 ;  but  were  chargeable  with  a  duty 
of  20  per  cent,  ad  valorem^  under  the  twenty-fourth  section  of  the  act 
of  March  2d,  1861. 

This  suit  was  brought  to  recover  the  duties  on  "  split  timbers  " 
imported  from  Canada  into  the  United  States,  and  claimed  to 
be  exempt  under  the  Beciprocity  Treaty,  as  in  the  ease  just  dis- 
posed of.  The  treaty  exempts  from  duty  "  timber  and  lumber 
of  all  kinds,  round,  hewed^  and  sawed,  unmanufactured^  in  whole 
or  in  part." 

The  articles  consisted  of  six  hundred  and  sixteen  cords  of  split 
white-ash  timber,  chiefly  designed  to  be  used  in  the  manufacture 
of  long  shovel  handles. 

The  main  question  was  whether  the  said  timber  was  liable  to 
duty,  or  whether  it  was  made  free  of  duty  by  the  Eeciprocity 
Treaty. 

Same  counsel  as  in  the  United  States  v.MatTiaway,  just  preceding. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

The  case  falls  within  the  construction  of  the  treaty  in  the 
case  of  the  United  States  v.  Hathaway. 

The  article,  we  think,  is  chargeable  with  a  duty  of  twenty 
per  centum  ad  valorem,  under  the  twenty-fourth  section  of  the 
act  of  March  2d,  1861,  which  imposes  this  duty  ^'  on  all  articles 
manufactured,  in  whole  or  in  part,"  not  otherwise  provided  for. 

The  court  answer  the  question,  in  the  certificate  of  division 
of  opinion, 

In  the  affirmative. 


Oilman  v.  Lockwood. 

Certificates  of  discharge  granted  under  insolvent  laws  passed  by  a  State 
cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another 
State  in  the  courts  of  the  United  States,  or  of  any  other  State  than  that 
where  the  discharge  was  obtained,  unless  it  appear  that  the  plaintiff 
proved  his  debt  against  the  defendant's  estate  in  insolvency,  or  in  some 
manner  became  a  party  to  the  proceedings.  Baldwin  v.  HaU^  1  Wal- 
lace, 228,  and  Baldwin  v.  Bank  of  Newbury^  Id.  284,  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Wisconsin.    The  case  waa  a  submitted  one. 
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Mr.  Carpenter  J  by  briefs  for  the  plaitUiff  in  error.  No  oppo- 
site  counsel. 

Mr.  Justice  CLIFFOED  delivered  the  opinion  of  the  court. 

Amended  plea  of  the  defendant  admitted,  as  the  declara- 
tion alleged,  that  the  plaintiff,  when  the  note  was  made  and 
delivered,  was  a  citizen  of  the  State  of  New  York;  and  that 
the  defendant  was  a  citizen  of  the  State  of  Wisconsin,  where 
the  note  is  dated  and  was  executed.  Action  was  assumpsit 
to  recover  the  amount  of  a  certain  promissory  note,  de- 
scribed in  the  notice  of  claim  annexed  to  the  declaration. 
Defendant  pleaded  his  discharge  in  insolvency  from  all  his 
debts  prior  to  the  commencement  of  the  action  under  the 
insolvent  laws  of  the  State  where  he  resides,  and  where  the 
contract  was  executed  between  the  parties.  Plaintiff  de- 
murred specially  to  the  plea,  and  the  defendant  joined  in 
demurrer. 

Causes  of  demurrer  shown  were : 

First.  That  the  plea  tendered  an  immaterial  issue. 

Second.  That  the  insolvent  court  exceeded  its  jurisdiction 
in  attempting  to  determine  the  rights  of  the  plaintiff  under 
this  contract,  as  he  was  a  citizen  of  another  State,  and  never 
became  a  party  to  the  proceedings  in  insolvency. 

Third.  That  the  discharge  in  insolvency  set  up  in  defend- 
ant's plea  is  nugatory,  because  the  insolvent  law  of  the  State 
as  to  the  plaintiff  is  unconstitutional  and  void. 

Circuit  Court  overruled  the  demurrer  and  rendered  judg- 
ment for  the  defendant;  whereupon  the  plaintiff  sued  out 
this  writ  of  error  and  removed  the  cause  into  this  court. 

State  legislatures  may  pass  insolvent  laws,  provided  there 
be  no  act  of  Congress  establishing  a  uniform  system  of  bank- 
ruptcy conflicting  with  their  provisions,  and  provided  that 
the  law  itself  be  so  framed  that  it  does  not  impair  the 
obligation  of  contracts.  Certificates  of  discharge,  however, 
granted  under  such  a  law,  cannot  be  pleaded  in  bar  of  an 
action  brought  by  a  citizen  of  another  State  in  the  courts 
of  the  United  States,  or  of  any  other  State  than  that  where 
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the  discharge  was  ohtained,  unless  it  appear  that  the  plain- 
tiff proved  his  deht  against  the  defendant's  estate  in  insolv- 
ency, or  in  some  manner  became  a  party  to  the  proceed- 
ings. Insolvent  laws  of  one  State  cannot  discharge  the 
contracts  of  citizens  of  other  States;  because  such  laws  have 
no  extra  territorial  operation,  and  consequently  the  tribunal 
sitting  under  them,  unless  in  cases  where  a  citizen  of  such 
other  State  voluntarily  becomes  a  party  to  the  proceedings, 
has  no  jurisdiction  of  the  case.* 

Unquestionably,  the  decision  in  those  cases  controls  the 
present  case,  and  renders  further  remarks  upon  the  subject 
unnecessary.    Demurrer  should  have  been  sustained. 

Judgment  reversed  with  costs,  and  the  cause  remanded 
for  further  proceedings  in  conformity  to  the  opinion  of  this 
court. 


The  Moses  Taylor. 

1.  A  contract  for  the  transportation  of  passengers  by  a  steaJiiship  on  the 

ocean  is  a  maritime  contract,  and  there  is  no  distinction  in  principle 
between  it  and  a  contract  for  the  like  transportation  of  merchandise. 
The  same  liability  attaches  upon  its  execution  both  to  the  owner  and 
the  steamship. 

2.  The  distinguishing  and  characteristic  feature  of  a  suit  in  admiralty,  is 

that  the  vessel  or  thing  proceeded  against  itself  is  seized  and  impleaded 
as  the  defendant,  and  is  judged  and  sentenced  accordingly.  By  the 
common  law  process,  property  is  reached  only  through  a  personal  de- 
fendant, and  then  only  to.  the  extent  of  his  title. 
8.  A  statute  of  California,  which  authorizes  actions  in  rem  against  vessels 
for  causes  of  action  cognizable  in  the  admiralty,  to  that  extent  attempts 
to  invest  her  courts  with  admiralty  jurisdiction. 

4.  The  judicial  power  of  the  United  States  is  in  some  cases  unavoidably  ex- 

clusive of  all  State  authority,  and  in  all  others  it  may  be  made  so  at  the 
election  of  Congress. 

5.  The  provision  of  the  ninth  section  of  the  Judiciary  Act,  which  vests  in 

the  District  Courts  of  the  United  States  exclusive  cognizance  of  civil 
causes  of  admiralty  and  maritime  jurisdiction,  is  constitutional. 

6.  The  clause  of  the  ninth  section,  saving  to  suitors  *<  the  right  of  a  common 

»  Baldwin  v.  Hale,  1  Wallace,  228 ;  Baldwin  v.  Bank  of  Newbury,  Id.  284. 
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law  remedy,  where  the  common  law  is  competent  to  give  it,'*  does  not 
save  a  proceeding  in  rem,  as  used  in  the  admiralty  courts.  Such  a 
proceeding  ia  not  a  remedy  afforded  by  the  common  law. 

A  STATUTE  of  California y  passed  in  1851  ^  and  amended  in 
1860,  provides  that  all  steamers,  vessels,  and  boats,  shall  be 
liable — 

1st.  For  services  rendered  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees. 

2d.  For  supplies  furnished  for  their  use,  at  the  request  of 
their  respective  owners,  masters,  agents,  or  consignees. 

Sd.  For  materials  furnished  in  their  construction,  repair, 
or  equipment 

4th.  For  their  wharfage  and  anchorage  within  the  State. 

6th.  For  non-performance  or  mal-performance  of  any  con- 
tract for  the  transportation  of  persons  or  property  made  by 
their  respective  owners,  masters,  agents,  or  consignees. 

6th.  For  injuries  committed  by  them  to  persons  or 
property. 

And  that  the  "  said  several  causes  of  action  shall  constitute 
liens  upon  all  steamers,  vessels,  and  boats,  and  have  priority 
in  their  order,  herein  enumerated,"  with  preference  over  all 
other  demands. 

The  statute  also  provides  that  actions  for  demands  arising 
upon  any  of  the  grounds  above  specified,  may  be  brought 
directly  against  such  steamers,  vessels,  or  boats ;  that  the 
complaint  shall  designate  the  steamer,  vessel,  or  boat  by 
name;  that  the  summons  may  be  served  on  the  master, 
mate,  or  any  one  having  charge  of  the  same ;  that  the  same 
may  be  attached  as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered;  and  that  if  the  attachment  be 
not  discharged,  and  a  judgment  be  recovered  by  the  plain- 
tift',  the  steamer,  vessel,  or  boat,  may  be  sold  by  the  sheriflF, 
and  the  proceeds  applied  to  the  payment  of  the  judgment 

With  this  statute  in  force,  the  steamship  Moses  Taylor,  a 
vessel  of  over  one  th6usand  tons  burden,  was  owned,  in 
1868,  by  Roberts,  of  the  city  of  New  York,  and  was  era- 
ployed  by  him  in  navigating  the  Pacific  Ocean,  and  in  car- 
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ryiDg  passengers  and  freight  between  Panama  and  San 
Francisco.  In  October  of  that  year,  one  Hammons  entered 
into  a  contract  with  Roberts,  as  owner  of  this  steamship,  by 
which,  in  consideration  of  $100,  Roberts  agreed  to  transport 
him  from  New  York  to  San  Francisco  as  a  steerage  passen- 
ger, with  reasonable  despatch,  and  to  furnish  him  with  proper 
and  necessary  food,  water,  and  berths,  or  other  conveniences 
for  lodging,  on  the  voyage.  For  alleged  breach  of  this  con- 
tract Hammons  brought  this  action,  a  proceeding  against  the 
vessel^  in  a  court  of  a  justice  of  the  peace  within  the  city  of 
San  Francisco;  such  courts  at  that  time  having,  by  statute 
of  California,  jurisdiction  of  these  cases  where  the  amount 
claimed  did  not  exceed  $200,  which  it  did  not  here.  The 
breach  alleged  was  that  the  plaintiff  was  detained  at  the 
Isthmus  of  Panama  eight  days;  and  that  the  provisions  fur- 
nished him  on  the  vessel  were  unwholesome,  and  that  he 
was  crowded  into  an  unhealthy  cabin,  without  sufficient 
room  or  air  for  either  health  or  comfort,  in  consequence  of 
the  large  number  of  steerage  passengers,  more  than  the  ves- 
sel was  allowed  by  law  to  have  or  could  properly  carry,  to 
his  damage,  &c. 

The  agent  of  the  vessel  filed  an  answer  in  which  he  de- 
nied the  allegations  of  the  complaint,  and  asserted  that  the 
court  had  no  jurisdiction;  because  the  cause  of  action,  as 
against  the  said  vessel,  was  one  of  which  the  courts  of  ad- 
miralty had  exclusive  jurisdiction;  for  that  the  vessel  was 
used  exclusively  in  navigating  the  high  seas,  and  that  the 
said  cause  of  action,  if  any,  arose  on  the  high  seas. 

The  justice  decided  that  he  had  jurisdiction,  and  gave 
judgment  for  the  $200  claimed.  The  case  was  then  taken 
to  tlie  County  Court,  where  the  objection  to  the  jurisdiction 
was  again  made  and  again  overruled.  The  court  found  as 
&ct  that  Hammons  had  been  carried  on  the  steamer  Illinois 
from  New  York  to  Aspinwall,  thence,  after  the  delay  al- 
leged, on  railway  across  the  Isthmus  to  Panama,  and  from 
there  on  the  Moses  Taylor  to  San  Francisco ;  and,  in  sub- 
stance, that  the  other  facts  alleged  were  as  stated  in  the 
complaint.    Whereupon,  final  judgment  was  entered  in  ao- 
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cordance  with  the  decision,  and  from  that  judgment  the  de- 
fendant, owner  of  the  vessel,  brought  this  writ  of  error. 

Messrs.  W.  M.  Evarts  and  Edwards  Pierrepmi  for  the  pl/mr 
tiff  in  error : 

I.  An  agreement  to  transport  a  man  or  a  horse  over  the 
ocean  is  a  ^^  maritime  contract^'*  and  comes  under  the  admi* 
ralty  and  maritime  jurisdiction.* 

It  cannot  be  doubted  that  Hammons  could  have  proceeded 
against  the  steamer  in  rem  in  the  District  Court  of  the  United 
States,  for  the  cause  of  action  against  the  steamer  set  forth 
in  the  complaint 

n.  The  proceeding  in  this  case  is  not  according  to  the 
common  law,  but  with  every  trait  and  incident  of  a  suit  in 
admiralty,  in  rem.  The  vessel  is  arrested  and  impleaded  as 
the  ^^reus^^  or  defendant 

ni.  The  admiralty  jurisdiction  of  the  Federal  courts  is 
exclusive,  and  any  intrusion  of  a  State  court  within  such  ad- 
miralty jurisdiction  is  unconstitutional. 

The  first  section  of  the  third  article  of  the  Constitution  of 
the  United  States,  is  as  follows : 

"  The  judicial  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish." 

And  the  first  clause  of  the  second  section  of  the  same  ar- 
ticle is  in  these  words : 

"  The  judicial  power  shall  extend  ....  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction." 

The  ninth  section  of  the  Judiciary  Act  of  1789  declares 
that — 

*  The  Schooner  Tiltan,  5  Mason,  465;  Plummer  v.  Wehh,  4  Id.  880; 
Drinkwater  v.  The  Brig  Spartan,  Ware,  91 ;  Steel  r.  Thatcher,  Id.  149;  De 
Lovic  9.  Boit,  2  Qallison,  465;  The  Sloop  Mary,  1  Paine,  678;  Davis  v.  A 
New  Brig,  Gilpin,  478,  1  Kent's  Com.  870,  871 ;  New  Jersey  Steam  Navi- 
gation Company  v.  Merchants'  Bank,  6  Howard,  844 ;  Bazin  v,  Liverpool 
Steamship  Company,  6  American  Law  Register,  466. 
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"  The  District  Courts  shall  have,  exclusively  of  the  coorts  of 
the  several  States,  ....  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction;  ....  saving  to  suitors,  in  all 
cases,  the  right  of  a  common  law  remedy,  wJ^ere  the  common  law 
is  competent  to  give  it** 

This  exclusive  jurisdiction  has  for  seventy  years  been  the 
settled  law ;  and  has  been  repeatedly  affirmed  by  the  courts. 
In  Martin  v.  JSunier*  this  court  says : 

<<  It  is  manifest  that  the  judicial  power  of  the  United  States 
is,  unavoidably,  in  some  cases,  exclusive  of  all  State  authority, 
and  in  all  others  may  be  made  so  at  the  election  of  Congress. 
No  part  of  the  criminal  jurisdiction  of  the  United  States  can, 
consistently  with  the  Constitution,  be  delegated  to  State  tri- 
bunals. The  admiralty  and  maritime  jurisdiction  is  of  the  same 
exclusive  cognizance" 

In  Cohen  v.  Virginia^-f  it  was  conceded  that  the  Federal 
courts  had  the  ^'  exclusive  admiralty  and  maritime  jurisdic- 
tion." 

In  Martin  v.  Hunter^  Mr.  Justice  Johnson  says: 

"  With  regard  to  admiralty  and  maritime  jurisdiction^  it  would 
be  difficult  to  prove  that  the  States  could  resume  it,  if  the  United 
States  should  abolish  the  courts  vested  with  that  jurisdiction.'^ 

An  affirmation  of  this  exclusive  jurisdiction  will  be  found 
in  the  opinion  of  Chief  Justice  Marshall,  in  Slocum  v.  May- 
berry  ;X  and  of  Story,  J.,  in  Gelsion  v.  Hoyi;%  and  of  Justices 
Wayne  and  Catron,  in  Waring  v.  Clarke^\\  all  cases  in  this 
court. 

Of  the  validity  of  the  clause  in  the  ninth  section  of  the 
Judiciary  Act,  which  attributes  exclusive  admiralty  jurisdic- 
tion to  the  District  Courts  of  the  United  States,  no  serious 
question  has  ever  been  made,  until  the  Supreme  Court  of 
California  claimed  for  the  State  fiill  admiralty  jurisdiction. 

But  this  claim  was  but  an  incident  of  the  more  extrava- 

*  1  Wheaton,  «87.  f  6  Id.  814,  815,  826.  }  2  Id.  9. 

i  8  Id.  246.  H  5  Howard,  461. 
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gant  pretensions  of  the  same  court  to  entire  judicial,  and, 
indeed,  political  independence  of  the  State  of  California; 
pretensions  subsequently  abandoned  by  that  court.* 

The  case  of  Warner  v.  The  Uncle  Sam^f  places  the  con- 
currence of  admiralty  jurisdiction  upon  more  temperate 
grounds;  but  its  reasoning,  upon  examination,  will  be  found 
fatal  to  its  conclusion. 

IV.  It  must  be  deemed  a  settled  point,  in  constitutional 
law,  that  the  whole  grant  of  judicial  power  may  become  an 
exclusive  jurisdiction  in  the  courts  of  the  United  States,  at 
the  election  and  in  the  discretion  of  Congress. 

The  whole  frame  of  the  Judiciary  Act,  in  its  i^ttribution 
of  jurisdiction  to  the  various  Federal  courts,  recognizes  and 
is  shaped  upon  this  idea. 

Messrs.  M.  H.  Edmonds^  0.  L.  LanCj  and  W.  W.  Oope^ 
eontray  for  the  defendant  in  error: 

We  maintain  : 

1st  That  this  is  not  a  case  of  admiralty  or  maritime  juris- 
diction. 

2d.  That  the  grant  of  such  jurisdiction  to  the  Federal 
courts,  contained  in  the  Constitution,  is  not  exclusive, 

3d.  That  these  proceedings  in  the  State  court  fall  within 
the  exception  contained  in  the  Judiciary  Act  of  1789,  saving 
to  suitors  a  common  law  remedy  in  all  cases  where  the  com- 
mon law  is  competent  to  give  it. 

I.  In  admiralty,  a  vessel  is  not  liable  for  torts,  or  breaches 
of  contract  in  which  it  is  in  no  way  instrumental.  And 
courts  of  admiralty  do  not  take  cognizance  of  torts  com- 
mitted on  land.  Nor  is  a  contract  for  the  transportation  of 
passengers,  made  on  land,  to  be  performed  partly  on  land 
and  partly  by  water,  as  in  this  case,  a  "  maritime  contract" 
It  may  be  urged  that  the  substantial  portion  of  the  voyage 
was  on  the  sea;  for,  while  the  admiralty  jurisdiction  was 

*  In  Ferris  v,  Ooover  (11  California)  175)|  this  pretension,  advanced  by 
the  earlier  Judges  of  the  Supreme  Court  of  California,  was  exploded  in  an 
elaborate  opinion  rendered  by  Baldwin,  J.;  Field  J.,  oonourring.— Bep. 

t  9  California,  697. 
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confined  to  tide-water,  it  was  held  to  be  sufficient  if  the  sub- 
stantial portion  of  the  voyage  was  within  the  ebb  and  flow 
of  the  tide,  though  its  commencement  or  terminatioli  might 
be  beyond.*  But  in  those  cases  the  entire  voyage  was  hy  water ^ 
and  made  in  one  vessel.  The  contract  in  this  case  is  an  en- 
tirety, to  carry  from  ITew  York  to  San  Ffancisco,  requiring 
for  its  fulfilment  two  steamers  and  a  railway.  The  land  car- 
riage is  a  substantial  part  of  the  voyage.  It  obviates  the 
necessity  of  a  long  and  tedious  voyage  by  water,  and  gives 
to  that  route  its  chief  value.  It  is  of  no  consequence  whether 
the  land  transit  between  the  two  oceans  be  long  or  short. 
The  court  will  not  determine  the  question  of  jurisdiction, 
by  a  comparison  of  the  distances  by  land  and  by  water.  If 
this  contract  is  of  admiralty  cognizance,  so  is  an  agreement 
for  the  transportation  of  passengers  from  Liverpool  to  San 
Francisco,  via  New  York,  Chicago,  and  Salt  Lake.  There 
is  no  difference  in  principle  between  the  two  cases.  In  both, 
the  voyage  by  water  forms  a  substantial  part  of  the  contract, 
and  so  does  that  by  land. 

If  a  passenger  contract  is  of  admiralty  cognizance  at  all, 
it  is  because  it  comes  substantially  within  the  definition  of 
an  affreightmentf  But  affreightments  relate  exclusively  to 
voyages  by  water.  And  it  was  conceded  by  Nelson,  J.,  in 
the  case  just  cited,  that  a  contract  "must  be  wholly  of  ad- 
miralty cognizance,  or  else  it  is  not  at  all  within  it."  He 
also  expressly  admits  the  correctness  of  the  argument  for 
the  claimant,  that  "  it  is  not  enough  that  the  contract  in- 
cludes an  obligation,  or  some  obligation  of  a  maritime 
nature ;  but  that  it  must,  as  an  entirety  in  all  its  material 
and  substantial  parts,  be  for  the  performance  of  maritime 
services,  or  else  the  case  is  wholly  without  the  limits  of  the 
admiralty  jurisdiction."  Assuming  this  to  be  the  law,  the 
agreement,  in  this  case,  is  not  as  an  entirety,  a  maritime 
contract. 

Again,  in  a  proceeding  ex  contractu^  in  the  admiralty,  there 

*  The  Robert  Morris,  1  Wallace,  Jr.,  88. 

t  The  Pacific,  1  Blatchford,  0.  G.  R.  669;  Id.  860. 

VOL.  IV.  27 


418  The  Moses  Taylor.  [Sop.  Ct. 

Argument  in  fayor  of  State  Jurisdiction. 

must  not  only  be  a  maritime  contract,  but  also  a  maritime 
cause  of  action.  In  other  words,  the  ship  must  be  bound 
for  the  performance  of  .the  contract,  otherwise  no  cause  of 
action  in  rem  can  exist.*  It  cannot  be  contended  that  the 
Moses  Taylor  was  bound  for  the  performance  of  an  entire 
contract,  according  to  the  principles  of  admiralty  and  mari- 
time law.  It  was  only  by  force  of  the  statute  that  she  could 
have  been  held  liable — at  least  for  the  breaches  occurring 
on  the  Isthmus,  inasmuch  as  she  does  not  appear  to  have 
been  the  instrumental  cause  of  the  detention.  And  this 
court  can  presume  no  fact  necessary  to  sustain  the  admiralty 
jurisdiction. t 

n.  The  validity  of  State  laws  of  th  e  ch  aracter  of  the  statute 
of  California  has  been  expressly  adjudicated  in  numerous 
cases.J  And  this  court  virtually  concedes  their  validity: 
First,  by  basing  thereon  a  portion  of  the  admiralty  jurisdic- 
tion of  the  District  Courts  ;§  and,  subsequently,  by  amend- 
ing the  twelfth  rule  in  admiralty,  so  as  to  retain  jurisdiction 
in  personam,  but  leaving  the  enforcement  of  the  lien  in  rem 
to  the  State  courts. ||  No  case  has  ever  arisen  calling  for  the 
determination  of  the  question  by  this  court.  Martin  v. 
Hunter]  and  Cohen  v.  Virginia,  cited  on  the  other  side,  were 
upon  the  question,  whether  a  writ  of  error  would  lie  to  a 
State  court?  And  in  Slocum  v.  Mayberry,  the  question  was 
not  raised  by  the  defendant  in  error.  The  judgment  of  the 
State  court  was  affirmed,  on  the  ground  that  the  Embargo 
Act  did  not  authorize  the  seizure  of  the  cargo,  and  that 
replevin  would  lie  for  it  in  the  State  court. 

In  Gelston  v.  Hoyt,  the  only  question  presented  was  the 
legality  of  the  ruling  of  the  State  court  rejecting  evidence 
•of  forfeiture,  on  the  ground  that  the  judgment  of  the  United 


*  The  Pacific,  1  Blatchford,  0.  C.  R.  587. 
t  Peyroux  v,  Howard,  7  Peters,  841. 

1  Thompson  v.  Steamboat,  2  Ohio,  N.  S.  26 ;  Owen  v,  Johnson,  Id.  142 ; 
Keating  v.  Spink,  8  Id.  105;  Steamboat  v.  McCraw,  81  Alabama,  659; 
Warner  v.  Uncle  Sam,  9  California,  697 ;  Taylor  v.  The  Columbia,  5  Id.  268. 

2  Gen.  Smith,  4  Wheaton,  489;  Peyroux  v.  Howard,  7  Peters,  824. 

y  McGuire  v.  Card,  21  Howard,  248 ;  The  St.  Lawrence,  1  Black,  522. 
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States  court  was  conclusive  on  that  question.  And  the  rul 
ing  of  the  State  court  was  affirmed.  Waring  v.  Clarke  is  not 
in  point.  In  that,  and  in  most  of  the  cases  where  the  ques- 
tion of  admiralty  jurisdiction  has  been  discussed,  the  ques- 
tion was,  whether  it  extended  to  such  a  case,  not  whether 
it  was  exclusively  vested  in  the  District  Courts. 

It  is  not  denied  that  dicta  may  be  found  asserting  or  assum- 
ing such  exclusive  jurisdiction.  But  there  is  no  case  in- 
which  that  question  has  been  adjudged. 

As  an  original  question,  it  is  submitted  that  it  has  no 
foundation  in  principle.  The  origin  of  all  the  misunder- 
standing on  the  subject  lies  in  the  Judiciary  Act.  Congress, 
throughout  that  act,  legislated  upon  the  supposition,  that 
whatever  jurisdiction  was  by  the  Constitution  vested  in 
the  Federal  courts  might  be  made  exclusive.*  And  judges 
and  commentators  have  not  always  been  sufficiently  alive  to 
the  distinction  between  an  act  of  Congress  and  a  constitu- 
tional grant;  and  have  assumed  the  jurisdiction  to  be  ex- 
clusive without  inquiry,  because  Congress  declared  it  so. 
And  because  the  language  of  the  Judiciary  Act  raised  a 
doubt  of  the  jurisdiction  of  the  State  tribunals,  suitors  have 
usually  sought  redress  in  the  District  Courts,  whose  juris- 
diction was  unquestioned;  and  hence  has  arisen  a  sort  of 
negative  acquiescence  in  a  doctrine  often  asserted,  but  never 
demonstrated  nor  decided ;  not  such  a  general  acquiescence, 
however,  as  counsel  for  the  plaintiff  in  error  seems  to  be- 
lieve. The  cases  already  cited,  and  many  others  asserting 
the  validity  of  State  laws,  like  the  present,  are  sufficient  to 
rebut  any  presumption  of  acquiescence.  It  is  also  well 
known  that  most  of  the  States  bordering  on  navigable 
waters  have  similar  laws,  and  that  the  courts  of  such  States 
have  hitherto  exercised  almost  unquestioned  jurisdiction 
under  such  laws,  by  proceedings  in  rem. 

The  determination  of  this  important  question  must,  after 
all,  depend  upon  the  true  construction  to  be  given  to  the 
Constitution. 

*  Story  on  the  Constitution,  {  1761. 
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Among  the  most  approved  rules  of  interpretation  to 
determine  the  exclusiveness  of  Federal  authority,  are  the 
following:  1.  Where  the  grant  is  exclusive  in  its  terms. 
2.  Where  the  power  is  prohibited  to  the  States.  8.  Where 
there  is  a  direct  repugnancy,  or  incompatibility,  in  its  exer- 
cise by  the  States.* 

"  In  all  other  cases,"  says  Story,  J.,  in  Houston  v.  Moore^-f  '« a. 
reasonable  interpretation  of  that  instmment  necessarily  leads 
to  the  conclusion,  that  the  powers  so  granted  are  never  exclu- 
sive of  similar  power  existing  in  the  States." 

It  is  not  to  be  denied  that  Judge  Story  was  disposed  to 
concede  to  the  admiralty  courts  their  full  measure  of  juris- 
diction. He  frequently  speaks  of  it  as  exclusive,  not  because 
made  so  in  terms,  nor  because  it  is  prohibited  to  the  States, 
but  on  account  of  a  supposed  repugnancy,  or  incompatibility, 
in  its  exercise  by  the  States. 

Houston  V.  Moore  decided  that  the  act  of  the  State  of 
Pennsylvania  providing  for  the  trial  by  a  State  court-mar- 
tial, of  certain  military  offences,  was  not  repugnant  to  the 
Constitution  and  laws  of  the  United  States.  No  other  ques- 
tion was  raised  or  determined,  but  the  learned  justice,  who 
dissented  from  the  opinion  of  the  court,  mentions  the  ex- 
clusiveness of  admiralty  jurisdiction,  incidentally,  by  way  of 
argument,  citing  Martin  v.  Hunter ^  in  which  the  opinion  was 
delivered  by  himself,  and  in  which  he  says : 

'*  It  is  manifest  that  the  judicial  power  of  the  United  States  is 
unavoidably,  in  some  cases,  exclusive  of  all  State  authority;  and 

in  all  others  may  be  made  so  at  the  election  of  Congress 

The  admiralty  and  maritime  jurisdiction  is  of  the  same  exclu- 
sive cognizance ;  and  it  can  only  be  in  those  cases,  where  pre- 
vious to  the  Constitution,  State  tribunals  possessed  jurisdiction 
independent  of  national  authority,  that  they  can  now  constitu- 
tionally exercise  concurrent  jurisdiction." 

*  Story  on  the  Constitution,  \  486,  447;  1  Kent's  Com.  896. 
t  6  Wheaton,  49. 
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Misled  by  this  case,  Chancellor  Kent  expressed  the  opinion 
in  his  Commentaries,  that  ^'  whatever  admiralty  and  maritime 
jurisdiction  the  District  Courts  possess,  would  seem  to  be 
exclusive"  His  attention  thus  aroused,  Mr.  Justice  Story 
noticed  the  '^  mistake,"  as  he  terms  it,  in  a  note  to  section 
1762,  of  his  Commentaries  on  the  Constitution.  He  there 
rejects  the  discretionary  power  of  Congress,  as  well  as  the 
exclusive  jurisdiction  of  the  admiralty,  and  says  : 

'<  There  is  nothing  in  the  Constitution  necessarily  leading  to 
the  conclusion  that  the  jurisdiction  was  intended  to  be  exclu- 
sive, and  there  is  as  little  ground  upon  general  reason,  to  con- 
tend for  it." 

Chancellor  Kent,  in  acknowledging  the  correction,  charged 
his  error  upon  Story,  J.,  himself,  or  rather  upon  the  case  of 
Martin  v.  Hunter ^  as  above  stated,  and  concludes  by  saying : 

"  But  we  are  taught  by  the  note  in  the  Commentaries  referred 
to,  that  the  State  courts  have  all  the  concurrent  cognizance 
which  they  had  originally,  in  1787,  over  maritime  contracts,  and 
that  this  concurrent  jurisdiction  does  not  depend,  as  declared  in 
1  Wheaton,  337,  on  the  pleasure  of  Congress,  but  is  founded  on 
the  'reasonable  interpretation  of  the  Constitution.'  ^** 

Again,  the  Federalist  showsf  that  the  grant  of  jurisdiction 
to  the  Federal  courts  was  not  intended  to  be  exclusive;  and 
at  all  events  that  "  the  State  courts  would  be  divested  of  no 
part  of  their  primitive  jurisdiction,  further  than  may  relate 
to  an  appeal." 

It  may,  therefore,  be  considered  as  established — 

1.  That  the  grant  of  admiralty  and  maritime  jurisdiction 
in  the  Constitution,  is  not  exclusive  in  its  terms. 

2.  That  it  is  not  prohibited  to  the  State  courts. 

8.  That  if  intended  to  be  exclusive,  such  intention  must 
be  found  in  some  repugnancy  or  incompatibility  in  the -exer- 
cise of  like  powers  by  the  State  tribunals. 

*  1  Kent's  Com.  877,  note  c,  9th  ed.,  marginal  paging, 
t  No8.  81  and  82. 
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4.  That  if  not  intended  to  be  exclusive,  Congress  cannot 
make  it  so,  if  the  result  would  be  to  divest  the  State  courts 
of  any  part  of  their  primitive  jurisdiction. 

It  is  well  known  that  at  the  time  of  the  adoption  of  the 
Constitution,  whatever  admiralty  jurisdiction  existed  in  this 
country,  was  exercised  by  the  State  courts,  with  the  excep- 
tion of  piracies  and  felonies  on  the  high  seas  and  appeals  in 
cases  of  capture.  Before  the  Revolution  each  colony  had  its 
court  of  admiralty.  During  the  Revolution  and  up  to  the 
adoption  of  the  Constitution,  this  jurisdiction  was  vested  in 
and  exercised  by  the  States  respectively,  subject  to  the 
power  of  Congress  as  contained  in  the  Articles  of  Confed- 
eration,* to  establish  courts  for  receiving  and  determining 
finally  appeals  in  all  cases  of  capture,  and  courts  for  the  trial 
of  piracies  and  felonies  committed  on  the  high  seas. 

At  that  time  then  "admiralty  and  maritime  cases"  as 
clearly  belonged  to  the  State  courts  as  those  of  chancery 
and  common  law.  They  belonged  to  the  State  courts  in- 
dependently of  the  Articles  of  Confederation,  and  did  not  in 
any  manner  "grow  out  of"  the  Constitution  itself.  When 
therefore  by  the  provisions  of  that  instrument,  cognizance 
of  such  cases  was  granted  to  the  Federal  courts  without 
words  of  exclusion,  the  principle  of  exclusion  must  be  found, 
if  found  at  all,  in  the  incompatibility  of  the  exercise  of  like 
powers  concurrently  by  the  State  and  Federal  courts.  If 
not  found  there,  it  is  not  contained  in  the  Constitution. 
And  what  the  Constitution  permits  in  this  regard,  either  ex- 
pressly or  by  implication  and  reasonable  inference.  Congress 
cannot  prohibit. 

Now  let  us  examine  this  question  of  incompatibility.  The 
rule,  as  stated  by  Story,  in  his  Commentaries  on  the  Consti- 
tution ,t  is  this : 

"The  power  is  exclusive  in  the  National  Grovemment  where 
an  authority  is  granted  to  the  Union,  to  which  a  similar  au- 
thority in  the  States  would  be  absolutely  and  totally  contra- 
dictory and  repugnant.    The  principal  diflOiculty  lies  not  so 

*  Article  9,  J  1*  t  ii  ^^7,  488. 
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much  in  the  rule,  as  in  its  application  to  particular  cases.  But 
unless  from  the  nature  of  the  power,  or  from  the  obvious  results 
of  its  operations,  a  repugnancy  must  exist,  so  as  to  lead  to  a 
necessary  conclusion,  that  the  power  was  intended  to  be  exclu- 
sive, the  true  rule  of  interpretation  is,  that  the  power  is  merely 
concurrent." 

This  repugnancy  therefore  may  exist  either  in  the  nature 
of  the  power,  or  its  practical  operations.  That  conflicts  may 
arise  in  the  exercise  of  acknowledged  concurrent  powers  is 
conceded. 

In  such  cases  the  Constitution  provides  the  remedy  in  the 
declared  supremacy  of  the  Constitution  and  laws  of  the 
Union,  and  the  supervisory  control  of  the  Supreme  Court. 
In  the  exercise  of  concurrent  judicial  powers,  courts  have 
also  adopted  a  rule  of  judicial  comity  eminently  calculated 
to  prevent  such  conflicts.  It  is,  that  the  court  which  first 
obtains  possession  or  custody  of  the  thing  by  attachment  or 
proceeding  in  rem^  shall  retain  it.  Such  was  the  case  of  the 
Robert  Fulton.*  That  was  a  case  of  admiralty  cognizance. 
And  the  libel  was  dismissed  because  an  attachment  under 
the  Boat  and  Vessel  Act  of  the  State,  had  previously  been 
levied  on  the  vessel,  and  she  was  in  the  custody  of  the  sheriff 
when  the  libel  was  filed. 

The  following  are  given  as  samples  of  concurrent  powers : 
The  power  to  lay  taxes,!  though  expressly  given  to  Con- 
gress. So  by  the  Constitution  Congress  has  the  power  to 
lay  and  collect  duties,  imposts,  and  excises  which  "  shall  be 
uniform  throughout  the  United  States."  But  the  license 
laws  of  Massachusetts,  Rhode  Island,  and  New  Hampshire, 
forbidding  the  sale  of  spirituous  liquors,  in  less  than  certain 
large  quantities,  were  held  not  to  be  repugnant  to  this  clause, 
nor  to  that  regulating  commerce.J 

So  the  States  are  not  deprived  of  the  power  of  regulating 
pilots,  when  such  regulation  does  not  interfere  with  the  acts 
of  Congress.     So  the  power  granted  to  Congress  to  establish 

*  1  Paine,  626.  f  Story  on  the  Constitution,  {  438.        • 

X  The  License  Cases,  5  Howard,  604-577. 
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uniform  laws  on  the  subject  of  bankruptcies  does  not  deprive 
the  States  of  the  power  to  pass  bankrupt  laws.  So  oftences 
against  the  military  laws  of  the  United  States  by  persons 
called  into  the  service  of  the  United  States,  may  be  tried  by 
State  courts-martial,  where  the  act  of  Congress  does  not 
expressly  vest  exclusive  jurisdiction  in  the  courts-martial 
thereby  authorized.* 

So  the  State  courts  have  unquestioned  concurrent  cog- 
nizance of  nearly  all  the  cases  mentioned  in  the  third  article 
of  the  second  section  of  the  Constitution. 

Cases  aftecting  ambassadors,  &c.,  are  of  exclusive  Federal 
cognizance,  and  righifuUy,  because  they  grow  out  of  the  Qm- 
stUution  itself.  Most  of  the  other  enumerated  cases  do  not, 
and  are,  therefore,  properly  left  by  the  Judiciary  Act  where 
the  Constitution  left  them, — to  the  cognizance  of  the  State 
and  Federal  courts  concurrently.  It  is  not  easy  to  conceive 
what  practical  difficulties  could  arise  in  the  exercise  of  con- 
current admiralty  powers,  greater  than  have  occurred  in 
other  cases  and  been  surmounted. 

To  sustain  the  third  proposition,  we  cite  the  cases  under 
the  second  head,  declaring  and  conceding  the  validity  of 
these  local  law8.t 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court 
This  case  arises  upon  certain  provisions  of  a  statute  of 
California  regulating  proceedings  in  civil  cases  in  the  courts 
of  that  State.J  The  sixth  chapter  of  the  statute  relates  to 
actions  against  steamers,  vessels,  and  boats,  and  provides 
that  they  shall  be  liable — 1st,  for  services  rendered  on  board 
of  them,  at  the  request  of,  or  on  contract  with,  their  respec- 
tive owners,  agents,  masters,  or  consignees;  2d,  for  supplies 
furnished  for  their  use  upon  the  like  request ;  3d,  for  ma- 
terials furnished  in  their  construction,  repair,  or  equipment; 
4th,  for  their  wharfage  and  anchorage  within  the  State ;  5th, 

*  Houston  V.  Moore,  6  Wheaton,  1. 

t  See,  also,  Cashmere  r.  De  Wolf,  2  Sandford  Supreme  Court  (N.  Y.), 
•  879 ;  Percival  v.  Hickey,  18  Johnson,  291 ;  Blake  v.  Patton,  16  Maine,  178. 
X  Laws  of  California  of  1851,  p.  61. 
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for  non-performance  or  mal-performance  of  any  contract  for 
the  transportation  of  persons  or  property  made  by  their  re 
spective  owners,  agents,  masters,  or  consignees;  6th,  for 
injuries  committed  by  them  to  persons  or  property;  and 
declares  that  these  several  causes  of  action  shall  constitute 
liens  upon  the  steamers,  vessels,  and  boats,  for  one  year  after 
the  causes  of  action  shall  have  accrued,  and  have  priority  in 
the  order  enumerated,  and  preference  over  all  other  de- 
mands. The  statute  also  provides  that  actions  for  demands 
arising  upon  any  of  these  grounds  may  be  brought  directly 
against  the  steamers,  vessels,  or  boats  by  name ;  that  pro- 
cess may  be  served  on  the  master,  mate,  or  any  person 
having  charge  of  the  same;  that  they  may  be  attached  as 
security  for  the  satisfaction  of  any  judgment  which  may  be 
recovered ;  and  that  if  the  attachment  be  not  discharged, 
and  a  judgment  be  recovered  by  the  plaintiff,  they  may  be 
sold,  with  their  tackle,  apparel,  and  furniture,  or  such  in- 
terest therein  as  may  be  necessary,  and  the  proceeds  applied 
to  the  payment  of  the  judgment. 

These  provisions,  with  the  exception  of  the  clause  desig- 
nating the  order  of  priority  in  the  liens,  and  their  preference 
over  other  demands,  were  enacted  in  1851 ;  that  clause  was 
inserted  by  an  amendment  in  1860. 

In  1863,  the  steamship  Moses  Taylor,  a  vessel  of  over  one 
thousand  tons  burden,  was  owned  by  Marshall  0.  Roberts, 
of  the  city  of  New  York,  and  was  employed  by  him  in 
navigating  the  Pacific  Ocean,  and  in  carrying  passengers 
and  freight  between  Panama  and  San  Francisco.  In  Oc- 
tober of  that  year  the  plaintiff  in  the  court  below,  the  de- 
fendant in  error  in  this  court,  entered  into  a  contract  with 
Roberts,  as  owner  of  this  steamship,  by  which,  in  considera- 
tion of  one  hundred  dollars,  Roberts  agreed  to  transport  him 
from  New  York  to  San  Francisco  as  a  steerage  passenger, 
with  reasonable  despatch,  and  to  furnish  him  with  proper 
and  necessary  food,  water,  and  berths,  or  other  conveniences 
for  lodging,  on  the  voyage.  The  contract,  as  set  forth  in  the 
complaint,  does  not  in  terms  provide  for  transportation  on 
any  portion  of  the  voyage  by  the  Moses  Taylor,  but  the  case 
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was  tried  upon  the  supposition  that  such  was  the  fact,  and 
we  shall,  therefore,  treat  the  contract  as  if  it  specified  a 
transportation  by  that  steamer  on  the  Pacific  for  the  dis- 
tance between  Panama  and  San  Francisco.  For  alleged 
breach  of  this  contract  the  present  action  was  brought, 
under  the  statute  mentioned,  in  a  court  of  a  justice  of  the 
peace  held  within  the  city  of  San  Francisco.  Courts  held  . 
by  justices  of  the  peace  were  at  that  time  by  another  statute 
invested  with  jurisdiction  of  these  cases,  where  the  amount 
claimed  did  not  exceed  two  hundred  dollars,  except  where 
the  action  was  brought  to  recover  seamen's  wages  for  a 
voyage  performed,  in  whole  or  in  part,  without  the  waters 
of  the  State.* 

The  agent  for  the  Moses  Taylor  appeared  to  the  action, 
and  denied  the  jurisdiction  of  the  court,  insisting  that  the 
cause  of  action  was  one  over  which  the  courts  of  admiralty 
had  exclusive  jurisdiction,  and  also  traversed  the  several 
matters  alleged  as  breaches  of  the  contract. 

The  justice  of  the  peace  overruled  the  objection  to  his 
jurisdiction,  and  gave  judgment  for  the  amount  claimed. 
On  appeal  to  the  County  Court  the  action  was  tried  de  novo 
upon  the  same  pleadings,  but  in  all  respects  as  if  originally 
commenced  in  that  court.  The  want  of  jurisdiction  there, 
and  the  exclusive  cognizance  of  such  causes  of  action  by  the 
courts  of  admiralty  were  again  urged  and  were  again  over- 
ruled; and  a  similar  judgment  to  that  of  the  justice  of  the 
peace  was  rendered.  The  amount  of  the  judgment  was  too 
small  to  enable  the  owner  of  the  steamer  to  take  the  case 
by  appeal  to  the  Supreme  Court  of  the  State.  That  court 
has  no  appellate  jurisdiction  in  cases  where  the  demand  in 
dispute,  exclusive  of  interest,  is  under  three  hundred  dollars, 
unless  it  involve  the  legality  of  a  tax,  impost,  assessment, 
toll,  or  municipal  fine.f  The  decision  of  the  County  Court 
was  the  decision  of  the  highest  court  in  the  State  which  had 
jurisdiction  of  the  matter  in  controversy.  From  that  court, 
therefore,  the  case  is  brought  here  by  writ  of  error. 

*  Laws  of  California  of  1863,  p.  287,  and  of  1866,  p  183. 

t  Constitution  of  the  State,  Art.  YI,  seo.  4,  as  amended  in  1862. 
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The  case  presented  is  clearly  one  within  the  admiralty  and 
maritime  jurisdiction  of  the  Federal  couiia.  The  contract 
for  the  transportation  of  the  plaintiff  was  a  maritime  con- 
tract As  stated  in  the  complaint,  it  related  exclusively  to  a 
service  to  be  performed  on  the  high  seas,  and  pertained 
solely  to  the  business  of  commerce  and  navigation.  There 
is  no  distinction  in  principle  between  a  contract  of  this  char- 
acter and  a  contract  for  the  transportation  of  merchandise. 
The  same  liability  attaches  upon  their  execution  both  to  the 
owner  and  the  ship.  The  passage-money  in  the  one  case  is 
equivalent  to  the  freight-money  in  the  other.  A  bre'ach  of 
either  contract  is  the  appropriate  subject  of  admiralty  juris- 
diction. 

The  action  against  the  steamer  by  name,  authorized  by 
the  statute  of  California,  is  a  proceeding  in  the  nature  and 
with  the  incidents  of  a  suit  in  admiralty.  The  distinguish- 
ing and  characteristic  feature  of  such  suit  is  that  the  vessel 
or  thing  proceeded  against  is  itself  seized  and  impleaded  as 
the  defendant,  and  is  judged  and  sentenced  accordingly.  It 
is  this  dominion  of  the  suit  in  admiralty  over  the  vessel  or 
thing  itself  which  gives  to  the  title  made  under  its  decrees 
validity  against  all  the  world.  By  the  common  law  process, 
whether  of  mesne  attachment  or  execution,  property  is 
reached  only  through  a  personal  defendant,  and  then  only 
to  the  extent  of  his  title.  Under  a  sale,  therefore,  upon  a 
judgment  in  a  common  law  proceeding  the  title  acquired 
can  never  be  better  than  that  possessed  by  the  personal  de- 
fendant. It  is  his  title,  and  not  the  property  itself,  which  is 
sold. 

The  statute  of  California,  to  the  extent  in  which  it  author- 
izes actions  in  rem  against  vessels  for  causes  of  action  cog- 
nizable in  the  admiralty,  invests  her  courts  with  admiralty 
jurisdiction,  and  so  the  Supreme  Court  of  that  State  has  de- 
cided in  several  cases.  In  Averill  v.  The  Steamer  Hartfordy* 
the  court  thus  held,  and  added  that  "the  proceedings  in 
such  actions  must  be  governed  by  the  principles  and  forms 

*  2  California,  808. 
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of  admiralty  courts,  except  where  otherwise  controlled  or 
directed  by  the  act." 

This  jurisdiction  of  the  courts  of  California  was  asserted 
and  is  maintained  upon  the  assumed  ground  that  the  cog- 
nizance by  the  Federal  courts  "  of  civil  causes  of  admiralty 
and  maritime  jurisdiction"  is  not  exclusive,  as  declared  by 
the  ninth  section  of  the  Judiciary  Act  of  1789, 

The  question  presented  for  our  determination  is,  there- 
fore, whether  such  cognizance  by  the  Federal  courts  is  ex- 
clusive, and  this  depends  either  upon  the  constitutional 
grant  6f  judicial  power,  or  the  validity  of  the  provision  of 
the  ninth  section  of  the  act  of  Congress. 

The  Constitution  declares  that  the  judicial  power  of  the 
United  States  "  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority;  to  all  cases  aftecting  ambassadors,  other 
public  ministers,  and  consuls ;  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  party;  to  controversies  between  two  or 
more  States ;  between  a  State  and  citizens  of  another  State ; 
between  citizens  of  different  States ;  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States; 
and  between  a  State  or  the  citizens  thereof  and  foreign 
States,  citizens,  or  subjects."* 

How  far  this  judicial  power  is  exclusive,  or  may,  by  the 
legislation  of  Congress,  be  made  exclusive,  in  the  courts  of 
the  United  States,  has  been  much  discussed,  though  there 
has  been  no  direct  adjudication  upon  the  point.  In  the 
opinion  delivered  in  the  case  of  Martin  v.  Hunter^s  Lessee^'\ 
Mr.  Justice  Story  comments  upon  the  fact  that  there  are 
two  classes  of  cases  enumerated  in  the  clause  cited,  between 
which  a  distinction  is  drawn;  that  the  first  class  includes 
cases  arising  under  the  Constitution,  laws,  and  treaties  of 
the  United  States,  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  cases  of  admiralty  and  maritime 

*  Article  II,  J  2.  t  1  AVheaton,  884. 
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jarisdiction;  and  that,  with  reference  to  this  class,  the  ex- 
pression is  that  the  judicial  power  shall  extend  to  all  cases; 
hut  that  in  the  subsequent  part  of  the  clause,  which  em- 
braces all  the  other  cases  of  national  cognizance,  and  forms 
the  second  class,  the  word  "alP*  is  dropped.  And  the 
learned  justice  appears  to  have  thought  the  variation  in  the 
language  the  result  of  some  determinate  reason,  and  sug- 
gests that,  with  respect  to  the  first  class,  it  may  have  been 
the  intention  of  the  framers  of  the  Constitution  imperatively 
to  extend  the  judicial  power  either  in  an  original  or  appel- 
late form  to  all  cases,  and,  with  respect  to  the  latter  class, 
to  leave  it  to  Congress  to  qualify  the  jurisdiction  in  such 
manner  as  public  policy  might  dictate.  Many  cogent  rea- 
sons and  various  considerations  of  public  policy  are  stated 
in  support  of  this  suggestion.  The  vital  importance  of  all 
the  cases  enumerated  in  the  first  class  to  the  national  sov- 
ereignty is  mentioned  as  a  reason  which  may  have  warranted 
the  distinction,  and  which  would  seem  to  require  that  they 
should  be  vested  exclusively  in  the  national  courts, — ^a  con- 
sideration which  does  not  apply,  at  least  with  equal  force, 
to  cases  of  the  second  class.  Without,  however,  placing  im- 
plicit reliance  upon  the  distinction  stated,  the  learned  justice 
observes,  in  conclusion,  that  it  is  manifest  that  the  judicial 
power  of  the  United  States  is  in  some  cases  unavoidably  ex- 
clusive of  all  State  authority,  and  that  in  all  others  it  may 
be  made  so  at  the  election  of  Congress.  We  agree  fully 
with  this  conclusion.  The  legislation  of  Congress  has  pro- 
ceeded upon  this  supposition.  The  Judiciary  Act  of  1789, 
in  its  distribution  of  jurisdiction  to  the  several  Federal 
courts,  recognizes  and  is  framed  upon  the  theory  that  in  all 
cases  to  which  the  judicial  power  of  the  United  States  ex- 
tends, Congress  may  rightfully  vest  exclusive  jurisdiction  in 
the  Federal  courts.  It  declares  that  in  some  cases,  from 
their  commencement,  such  jurisdiction  shall  be  exclusive ; 
in  other  cases  it  determines  at  what  stage  of  procedure  such 
jurisdiction  shall  attach,  and  how  long  and  how  far  concur- 
rent jurisdiction  of  the  State  courts  shall  be  permitted. 
Thus,  cases  in  which  the  United  States  are  parties,  civil 
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causes  of  admiralty  and  maritime  jurisdiction,  and  cases 
against  consuls  and  vice-consuls,  except  for  certain  offences, 
are  placed,  from  their  commencement,  exclusively  under  the 
cognizance  of  the  Federal  courts. 

On  the  other  hand,  some  cases,  in  which  an  alien  or  a 
citizen  of  another  State  is  made  a  party,  may  be  brought 
either  in  a  Federal  or  a  State  court,  at  the  option  of  the 
plaintiff;  and  if  brought  in  the  State  court  may  be  prose- 
cuted until  the  appearance  of  the  defendant,  and  then,  at  his 
option,  may  be  suffered  to  remain  there,  or  may  be  trans- 
ferred to  the  jurisdiction  of  the  Federal  courts. 

Other  cases,  not  included  under  these  heads,  but  involv- 
ing questions  under  the  Constitution,  laws,  treaties,  or  au- 
thority of  the  United  States,  are  only  drawn  within  the  con- 
trol of  the  Federal  courts  upon  appeal  or  writ  of  error,  after 
final  judgment. 

By  subsequent  legislation  of  Congress,  and  particularly 
by  the  legislation  of  the  last  four  years,  many  of  the  cases, 
which  by  the  Judiciary  Act  could  only  come  under  the  cog- 
nizance of  the  Federal  courts  after  final  judgment  in  the 
State  courts,  may  be  withdrawn  from  the  concurrent  juris- 
diction of  the  latter  courts  at  earlier  stages,  upon  the  appli- 
cation of  the  defendant. 

The  constitutionality  of  these  provisions  cannot  be  seri- 
ously questioned,  and  is  of  frequent  recognition  by  both 
State  and  Federal  courts. 

The  cognizance  of  civil  causes  of  admiralty  and  maritime 
jurisdiction  vested  in  the  District  Courts  by  the  ninth  sec- 
tion of  the  Judiciary  Act,  may  be  supported  upon  like  con- 
siderations. It  has  been  made  exclusive  by  Congress,  and 
that  is  sufficient,  even  if  we  should  admit  that  in  the  absence 
of  its  legislation  the  State  courts  might  have  taken  cogni- 
zance of  these  causes.  But  there  are  many  weighty  reasons 
why  it  was  so  declared.  "  The  admiralty  jurisdiction,"  says 
Mr.  Justice  Story,  "naturally  connects  itself,  on  the  one 
hand,  with  our  diplomatic  relations  and  the  duties  to  foreign 
nations  and  their  subjects;  and,  on  the  other  hand,  with  the 
great  interests  of  navigation  and  commerce,  foreign  and  do- 
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mestic.  There  is,  then,^  peculiar  wisdom  in  giving  to  the 
national  government  a  jurisdiction  of  this  sort  which  cannot 
be  yielded,  except  for  the  general  good,  and  which  multi- 
plies the  securities  for  the  public  peace  abroad,  and  gives  to 
commerce  and  navigation  the  most  encouraging  support  at 
home."* 

The  case  before  us  is  not  within  the  saving  clause  of  the 
ninth  section.  That  clause  only  saves  to  suitors  "  the  right 
of  a  common-law  remedy,  where  the  common  law  is  compe- 
tent to  give  it."  It  is  not  a  remedy  in  the  common-law 
courts  which  is  saved,  but  a  common-law  remedy.  A  pro- 
ceeding in  rerriy  as  used  in  the  admiralty  courts,  is  not  a  rem- 
edy afforded  by  the  common  law ;  it  is  a  proceeding  under 
the  civil  law.  When  used  in  the  common-law  courts,  it  is 
given  by  statute. 

It  follows,  from  the  views  expressed,  that  the  judgment  of 
the  County  Court  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  action  for  want  of  jurisdiction* 

And  it  is  so  ordered. 


Sbmplb  v.  Hagar. 

1.  When  a  want  of  jurisdiction  is  patent,  or  can  be  readily  ascertained  by 

an  examination  of  the  record  in  advance  of  an  examination  of  the  ques- 
tions on  the  argument  of  the  merits,  this  court  wiU  entertain  and  act 
upon  a  motion  to  dismiss  for  want  of  jurisdiction. 

2.  Where  two  parties  held  patents  for  land  from  the  United  States,  under 

Mexican  grants,  both  of  which  included  the  same  lands  in  part,  and 
one  of  the  parties  brought  a  suit  in  a  State  court  to  vacate  the  patent  of 
the  other,  to  the  extent  of  the  conflict  of  title,  and  the  State  court  re- 
fused to  entertain  jurisdiction  of  the  question,  and  dismissed  the  com- 
plaint, this  court  has  no  jurisdiction,  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  to  review  the  judgments. 

Semple  filed  a  bill  against  Hagar  in  one  of  the  State  courts 
of  California.     The  bill  alleged  that  he,  the  complainant 

*  Commentaries,  J 1672. 
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Setnple,  had  obtained  a  patent  from  the  United  States  for  a 
tract  of  laiid,  based  upon  a  Mexican  grant  for  the  same  land, 
known  as  the  "  Coins"  grant;  that  the  land  so  granted  had 
been  surveyed  by  the  United  States,  and  included  certain 
lands  enumerated;  that  the  defendants  claimed  part  of  the 
same  larid  under  a  Mexican  grant  known  as  the  "  Jimeno" 
grant,  for  which  a  patent  had  also  been  issued  by  the  United 
States  to  the  defendants ;  that  the  surveys  of  the  said  grants 
overlapped ;  that  the  grant  of  the  "  Jimeno"  tract  had  been 
obtained  by  fraud  and  was  a  cloud  on  the  complainant's 
title.  The  prayer  of  the  bill  was  that  the  court  might  de- 
clare "  the  said  fraudulent  grant,  commonly  called  the  *  Ji- 
meno  Rancho,'  void,  and  of  no  effect,  as  issued  upon  false 
suggestions,  and  without  authority  of  law." 

The  defendant  demurred  to  this  bill,  setting  forth  nine 
several  grounds  of  demurrer,  and  among  them  these  : 

1st.  That  the  court  had  no  jurisdiction  of  the  subject  of 
the  action. 

2d.  That  there  was  a  defect  of  parties  plaintiff. 

3d.  That  there  was  a  defect  of  parties  defendant. 

The  court  below  made  a  decree  dismissing  the  bill ;  a  de- 
cree which  on  appeal  the  Supreme  Court  of  California,  the 
highest  court  of  equity  of  the  State,  affirmed. 

The  case  was  then  brought  here  as  being  within  the 
twenty-fifth  section  of  the  Judiciary  Act,  which  enacts  that 
the  final  decree  in  the  highest  court  of  law  or  equity  of  a 
State,  &c.,  where  there  16  drawn  in  question  the  validity  of 
an  authority  exercised  under  the  United  States  and  the  de- 
cision is  against  the  validity,  or  drawn  in  question  the  con* 
struction  of  any  clause  of  a  statute  or  commission  held  under 
the  United  States,  and  the  decision  is  against  the  title  spe- 
cially set  up  by  either  party  under  such  statute  or  commis- 
sion, may  be  reviewed  in  this  court. 

Mr.  WiUSyfor  the  defendant  in  error,  now,  and  in  advance 
of  the  case  being  regularly  called,  moved — ^the  record  being 
a  short  one,  and  of  but  ten  pages — to  dismiss  the  writ  of  error 
for  want  of  jurisdiction.    He  thus  argued : 
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1.  The  State  courts  of  California  had  no  jurisdiction  of 
the  subject  of  the  action.  This  court  has  held,  in  JField  v. 
Seabury*  that  the  question  of  the  validity  of  a  patent  for 
land  is  "a  question  exclusively  between  the  sovereignty 
making  the  grant  and  the  grantee."  The  courts  of  Cali- 
fornia, carrying  out  this  doctrine,  have  held,  that  "  a  patent 
imports  absolute  verity,  and  that  it  can  only  be  vacated  and 
set  aside  by  direct  proceedings  instituted  by  the  govern* 
ment,  or  by  parties  acting  in  the  name  and  by  the  authority 
of  the  government."t 

2.  It  has  been  decided  by  the  court,  in  Moreland  v.  Page^% 
that  this  court  has  not  jurisdiction,  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  to  review  the  judgment  of  a 
State  court,  when  the  question  involved  relates  to  the  proper 
boiindary  between  two  tracts  of  land,  although  the  owners 
of  both  had  valid  grants  from  the  United  States. 

Mr,  Reoerdy  Johnson^  for  ike  plaintiff  in  error,  contra,  argued 
in  support  of  the  jurisdiction ;  contending,  also,  that  the  ques- 
tion, whether  the  jurisdiction  did  or  did  not  exist,  was  one 
which  the  court  would  not  settle  in  this,  preliminary  way ; 
that  the  question  could  not  be  settled  without  a  thorough 
examination  of  the  record;  and  that  this  could  not  be  made 
until  the  case  came  up  in  regular  order;  that  then,  when  the 
court  would  understand  the  whole  matter,  it  could  better 
decide  the  delicate  matter  of  jurisdiction. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court.. 

In  all  cases  of  a  motion  to  dismiss  the  writ  of  error  for 
want  of  jurisdiction,  the  court  must  necessarily  examine  the- 
record  to  find  the  questions  decided  by  the  State  court.  But 
in  many  cases  the  question  of  jurisdiction  ia  so  involved  with 
the  other  questions  decided  in  the  case,  that  this  court  cannot 
eliminate  it  without  the  examination  of  a  voluminous  record^ 

♦  19  Howard,  882. 

f  Leese  v.  Clarke,  18  California,  571 ;  Same  v.  Same,  20  Id.  428.    See,  alaOf 
Beard  v.  Fodery,  8  Wallace,  479. 
}  20  Howard,  522. 
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and  passing  on  the  whole  merits  of  the  case.  In  such  in- 
stances, the  court  will  reserve  the  question  of  jurisdiction 
till  the  case  is  heard  on  the  final  argument  on  the  merits. 

In  the  case  before  us,  the  want  of  jurisdiction  is  patent; 
it  requires  no  investigation  of  a  long  bill  of  exceptions.  It 
was  not  decided  by  the  court  below  on  its  merits,  if  it  had 
any.  It  furnishes  no  reason  for  a  postponement  of  our  de- 
cision of  the  question. 

If,  in  such  cases,  the  court  would  postpone  the  considera- 
tion of  the  question  of  jurisdiction,  we  would  put  it  in  the 
power  of  every  litigant  in  a  State  court  to  obtain  a  stay  of 
execution  for  three  years,  or  more,  by  a  frivolous  pretence 
that  it  comes  within  the  provisions  of  the  twenty-fifth  section 
of  the  Judiciary  Act.  In  many  States,  all  the  land  titles 
originated  in  patents  from  the  United  States ;  and  if  ev«ry 
question  of  boundary,  of  descent,  of  construction  of  wills, 
of  contracts,  &c.,  and  which  may  arise  in  State  courts,  may 
be  brought  here  on  the  mere  suggestion  that  the  party, 
against  whom  the  State  court  gave  their  judgment,  derived 
title  under  a  patent  from  the  United  States,  we  should  en- 
large our  jurisdiction  to  thousands  of  cases,  and  increase, 
unnecessarily,  the  burdens  of  this  court,  with  no  correspond- 
ing benefit  to  the  litigant.  It  is  plain  that,  in  such  cases, 
there  is  not  "  drawn  in  question  the  validity  of  a  treaty,  or 
statute  of,  or  an  authority  exercised  under,  the  United 
States." 

We  have  here  a  very  brief  record,  and,  on  the  facts  of  the 
case,  we  cannot  shut  our  eyes  to  the  total  want  of  jurisdic- 
tion, under  the  twenty-fifth -section,  or  any  other  section  of 
the  Judiciary  Act. 

It  is  plain,  that  if  the  court  had  assumed  jurisdiction,  and 
had  declared  the  defendant's  patent  void,  for  the  reason 
alleged  in* the  bill,  the  defendant  would  have  had  a  case 
which  might  have  been  reviewed  by  this  court,  under  the 
twenty-fifth  section,  and  one  on  which  there  might  have 
been  a  question  and  diflerence  of  opinion.  But  it  is  hard 
to  perceive  how  the  twenty-fifth  section  could  apply  to  a 
judgment  of  a  State  court,  which  did  not  decide  that  ques- 
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lion,  and  refused  to  take  jurisdiction  of  the  case.     The 
matter  is  too  plain  for  argument. 

Motion  granted. 


Supervisors  v.  United  States,  Ex  relatione, 

1.  On  application  by  a  creditor  for  mandamiu  against  county  officers  to  levy 

a  tax  to  pay  a  judgment,  the  defendant  cannot  impeach  the  judgment  by 
setting  up  that  interest  was  improperly  given  in  it.  This  would  be  to 
impeach  it  collaterally. 

2.  The  statute  of  Illinois,  which  enacts  that  when  a  judgment  is  given  against 

a  county,  the  county  commissioner  shall  draw  a  warrant  upon  the  treas- 
urer for  the  amount,  '*  which  shall  be  paid  as  other  county  debts,''  can- 
not be  taken  advantage  of  on  error,  in  case  of  an  application  for  a  man- 
damus to  levy  a  tax  to  pay  a  judgment,  where  such  a  warrant  was  applied 
for  and  refused,  and  where  there  are  no  funds  in  the  county  treasury 
with  which  to  pay  the  judgment. 
8.  Where  power  is  given  by  statute  to  public  officers,  in  permissive  language 
— as  that  they  "may,  if  deemed  advisable,"  do  a  certain  thing — the  lan- 
guage used  will  be  regarded  as  peremptory  where  the  public  interest  or 

individual  rights  require  that  it  should  be. 

i 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  the  case  being  thus : 

A  statute  of  Illinois,  of  February  16th,  1863,  enacts  as 
follows : 

"  The  board  of  supervisors  under  township  organization,  in 
such  counties  as  may  be  owing  debts  which  their  current  reve- 
nue, under  existing  laws,  is  not  sufficient  to  pay,  may,  if  deemed 
advisable,  levy  a  special  tax,  not  to  exceed  in  any  one  year  one 
per  cent,  upon  the  taxable  property  of  any  such  county,  to  be 
assessed  and  collected  in  the  same  manner  and  at  the  same  time 
and  rate  of  compensation  as  other  county  taxes,  and  when  col- 
lected to  be  kept  as  a  separate  fund,  in  the  county  treasury,  and 
to  be  expended  under  the  direction  of  the  said  county  court  or 
board  of  supervisors,  as  the  case  may  be,  in  liquidation  of  such 
indebtedness/' 

With  this  statute  in  force,  the  State  Bank,  relator  in  the 
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case,  was  the  holder  of  certain  coupon  bonds  of  the  County 
of  Rock  Island,  originally  issued  and  negotiated  in  payment 
of  stock  of  the  Warsaw  and  Rockford  Railroad  Company, 
for  which  the  county  had  subscribed.  They  were  issued 
pursuant  to  law. 

The  coupons  representing  the  interest  for  one  year  were 
paid  by  the  county;  the  necessary  tax  having  been  levied 
and  collected  for  that  purpose.  Subsequent  payments,  how- 
ever, were  not  made,  and  at  the  March  Term,  1863,  the 
relator  recovered  a  judgment  in  the  court  below,  upon 
coupons  overdue  and  unpaid,  for  $2554,  and  costs.  Noth- 
ing was  paid  upon  it,  and  there  was  no  money  in  the  county 
treasury  which  could  be  so  applied. 

The  relator  subsequently  requested  the  supervisors  to  col- 
lect the  requisite  amount  by  taxation,  and  to  give  him  an 
order  on  the  county  treasury  for  payment.  They  declined 
to  do  either. 

He  then  applied  to  the  court  below  for  a  mandamus,  com- 
pelling the  supervisors,  at  their  next  regular  meeting,  to  levy 
a  tax  of  suflicient  amount  to  be  applied  to  pay  the  judgment, 
interest,  and  costs,  and  when  collected  to  apply  it  accord- 
ingly.   An  alternative  writ  was  issued. 

The  supervisors  made  a  return,  wherein  numerous  objec- 
tions were  taken  to  the  issuing  of  a  mandatory  writ.  Among 
them  were: 

1.  That  the  court  below,  in  rendering  judgment,  had  al- 
lowed interest  on  the  coupons,  from  the  day  they  became  due. 

2.  That  the  respondent  had  no  power  to  pay  the  judgment 
except  by  issuing  an  order  on  the  treasurer  of  Rock  Island 
County;  the  ground  of  this  objection  being  a  statute  of  Illi- 
nois, which  enacts,  that  when  a  judgment  is  rendered  against 
a  county,  no  execution  shall  issue,  but  that  the  county  com- 
missioners' court  shall  draw  a  warrant  upon  the  treasurer  for 
the  amount,  "which,  shall  be  paid  as  other  county  debts." 

3.  In  substance,  that  the  respondent  had  levied  and  col- 
lected the  regular  county  taxes,  and  that  the  same  had  all 
been  needed  and  used  for  the  ordinary  current  expenses  of 
the  county. 
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The  court  below  disallowed  the  return,  and  ordered  that  a 
peremptory  writ  should  issue,  commanding  the  respondents, 
at  their  next  meeting  for  levying  taxes,  to  levy  a  tax  of  not 
more  than  one  hundred  cents  on  each  one  hundred  dollars* 
worth  of  taxable  property  in  the  county,  but  of  suflScient 
amount  fully  to  pay  the  judgment,  interest,  and  costs;  and 
that  they  set  the  same  apart  as  a  special  fund  for  that  pur- 
pose; and  that  they  pay  it  over  without  unnecessary  delay  to 
the  relator. 

The  main  question  here  in  the  case  was  whether,  under 
the  act  of  February  16th,  1868,  the  respondentB  were  com- 
pellable to  levy  and  collect,  by  taxation,  the  amount  specified 
in  the  order  of  the  court  below;  that  is  to  say,  in  other 
words,  whether  that  expression  of  the  statute,  "may,  if 
deemed  adcisabUy*  was  permissive  merely,  or,  under  the  cir- 
cumstances of  this  case,  obligatory. 

The  case  was  submitted  on  briefs. 

Mr.  Cook^for  the  Supervisors,  plaintiffs  in  error: 

I.  Under  the  law,  as  settled  in  Illinois,  counties  cannot  be 
required  to  pay  interest  in  any  case,  unless  they  specially 
contracted  to  pay  it* 

n.  Under  the  statutes  of  Illinois,  there  is  but  one  mode 
in  which  payment  of  a  judgment  against  a  county  can  be 
coerced,  and  that  is  by  obtaining  a  county  order  from  the 
county  authorities  upon  the  county  treasurer.  A  statute 
provides  this  way,  and  provides  none  other.  Necessarily, 
therefore,  it  is  the  only  mode  in  which  a  judgment  can  be 
proceeded  in. 

in.  The  statute  of  February  16th,  1863,  says  the  board 
of  supervisors  "  may,  if  deemed  advisable,  levy  a  special 
tax." 

If  not  deemed  advisable,  the  tax  is  not  to  be  levied,  be- 
cause these  words  cannot  be  rejected,  and  while  they  remain 
there  is  no  room  for  construction. 

*  Madison  County  v.  Bartlett,  1  Scammon,  71 ;  Pike  County  v.  Hosford,  11 
IlUnois,  175;  City  of  Pekin  v,  Eeynolds,  31  Id.  629. 
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K  the  statute  had  simply  said,  "  may  levy  a  iax^'*  it  might 
then  well  be  argued,  that  iu  cases  where  the  interests  of  a 
third  party  were  concerned  the  court  would  construe  may  to 
mean  shall^  and  would  enforce  the  levy.  But  it  is  not  so 
here.  They  may,  upon  a  condition,  and  that  condition  is, 
that  the  board  and  none  other  shall  deem  it  advisable.  This 
statute  does  not  repeal  any  other,  but  is  in  addition — it  is 
cumulative. 

Suppose  the  statute  had  read,  "5^«H,  if  deemed  advisa- 
ble,"— certainly  its  effect  would  not  be  in  the  least  changed; 
because  it  would  still  be  necessary  that  the  plaintiff  deem  it 
advisable  before  it  should  levy. 

If  the  words  ^^may,  if  deemed  advisable,"  vest  discretion 
in  the  plaintiff,  then  it  cannot  be  controlled  by  the  court. 
If  they  vest  the  discretion  in  the  court  to  determine  when  it 
is  advisable  to  levy  a  tax,  then  the  board  of  supervisors 
could  not,  in  any  case,  levy  a  tax  under  that  statute,  unless 
the  court  had  first  found  it  advisable  and  issued  its  mandate 
to  that  effect  directing  it  to  be  done. 

A  statute  ought  to  be  so  construed  that  no  clause,  sen- 
tence, or  word  shall  be  superfluous,  void,  or  insignificant.* 

In  The  King  v.  The  Mayor^'\  Ilolroyd,  J.,  observes :  "  By 
the  charter,  the  mayor  and  aldermen  are  to  elect  such  and 
so  many  free  burgesses  a^  they  shall  think  fit  It  is  not  com- 
petent, therefore,  to  the  court  to  grant  a  mandamus  direct- 
ing them  to  elect  any." 

In  The  Commonwealth  v.  The  Gowfity  CommissionerSyX  the  first 
section  of  an  act  made  it  the  duty  of  the  assessors  to  receive 
from  parents  the  names  of  children  residing  in  their  town- 
ships, and  whose  parents  were  unable  to  pay  for  their  school- 
ing, &c.  The  second  section  directed  the  assessor  to  send 
the  list  to  the  teachers  of  schools  within  his  township,  &c., 
"  whose  duty  it  shall  be  to  teach  all  such  children  as  may 
come  to  their  schools,  in  the  same  manner  as  other  children 

*  James  v.  Dubois,  1  Harrington,  285;  Hutchen  v.  Niblo,  4  Blackford, 
148;  Opinion  of  the  Justices,  22  Pickering,  671 ;  McCay  v.  Detroit  and  Erie 
Plank  Eoad  Co.,  2  Michigan,  188 ;  Pearce  v,  Atwood,  18  Massachusetts,  886. 

t  2  BarnwaU  and  Cresswell,  684.  J  6  Binney,  686. 
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shall  be  taught.  It  required  the  teachers  to  keep  a  day-book 
and  to  enter  in  it  the  number  of  dajs  each  child  should  be 
taught,  and  the  amount  of  stationery  furnished  for  the  use 
of  the  child,  "  from  which  book  he  shall  make  out  his  ac- 
count against  the  county  on  oath  or  affirmation,  agreeably 
to  the  usual  rates  of  charging  for  tuition  in  such  schools ; 
which  account,  after  being  so  examined  or  revised,  he  shall 
present  to  the  county  commissioners,  who,  if  they  approve 
thereof y  shall  draw  their  order  on  the  county  treasurer  for 
the  amount,  which  he  is  hereby  directed  to  pay  out  of  any 
moneys  in  the  treasury." 

Upon  a  motion  for  mandamus  against  the  commissioners, 
the  court  says : 

'^  The  law  has  vested  the  commissioners  with  the  power  of 
approving  or  disapproving  of  the  account,  and  we  cannot  take 
it  away  from  them." 

The  mandamus  was  refused. 

In  ITie  People  v.  Supervisors  of  Albany*  a  leading  case,  a 
statute  directed  supervisors  to  allow  a  constable  for  certain 
services  "  so  much  money  as  the  supervisors  shall  judge  he 
reasonably  deserves  to  have.^^ 

On  motion  for  mandamuSj  to  allow  a  certain  sum  claimed, 
the  court  says : 

"  In  the  present  case,  whatever  may  be  thought  of  the  reasonr 
ableness  of  the  allowance  of  the  supervisors  to  the  applicant,  he 
has  no  legal  right  to  any  particular  sum.  Ho  has  no  right  to 
any  money  for  the  services  performed  but  such  as  the  super- 
visors shall  in  their  discretion  judge  him  entitled  to.  Should 
we  grant  a  peremptory  mandamus  what  would  be  its  command.? 
Certainly  not  to  allow  any  specific  sum.  That  would  be  taking 
upon  ourselves  a  discretion  which  the  legislature  have  vested  in 
the  supervisors;  we  could  only  command  them  to  examine  the 
applicant's  account,  and,  in  the  words  of  the  statute,  allow  him 
for  his  services  such  sum  as  they  shall  judge  he  reasonably  deserves 
to  have;  and  this  has  been  already  done.    Where  a  discretionary 

*  12  Johnson,  416. 
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power  is  vested  in  officers,  and  they  have  exercised  that  discre- 
tion, this  court  ought  not  to  interfere,  because  they  cannot  con* 
trol,  and  ought  not  to  coerce  that  discretion.  This  may  be  a 
hard  case,  and  the  party  may  be  remediless ;  but  that  consider- 
ation cannot  induce  us  to  grant  an  unfit,  and,  as  I  believe,  a 
nugatory  remedy." 

In  a  note  to  Johnson's  Cases,*  the  subject  is  very  fully 
treated,  and  the  authorities  cited.    It  is  said : 

"  The  writ  of  mandamus  will  not  lie  to  control  the  discretion 
of  an  inferior  officer,  for  otherwise  superior  tribunals  would 
draw  to  themselves  all  matters  of  judgment,  and  officers  would 
in  reality  have  none  at  all. 

"Whenever  a  discretionary  power  is  vested  in  officers,  and 
that  discretion  has  been  exercised,  the  court  ought  not  to  inter- 
fere, because  they  cannot  control  and  ought  not  to  coerce  that 
discretion. 

"The  writ  of  mandamus  will  lie  to  corporations,  as  to  inferior 
tribunals  and  officers,  to  compel  them  to  exercise  their  discre- 
tion, though  not  to  direct  the  manner  of  its  exercise.'' 

In  United  States  v.  Seaman^  in  this  court,t  Taney,  C.  J.,  giv- 
ing the  opinion  of  the  court,  says : 

"  The  rule  to  be  gathered  from  all  these  cases  is  too  well  set- 
tled to  need  further  discussion.  The  mandamus  cannot  issue  in 
a  case  where  discretion  and  judgment  are  to  be  exercised  by  the 
officer." 

Similar  principles  were  declared  in  United  States  v.  Gnihrie.X 
In  the  case  at  bar  it  will  be  observed  that  the  relator  de- 
manded the  levy  of  the  tax,  and  that  the  board  of  super- 
visors, plaintiffs  in  error,  refused  to  make  it. 

It  thus  appears  that  the  board  has  exercised  the  discretion 


«  Vol.  2,  pp.  217-282.  f  17  Howard,  230. 

J  lb.  804 ;  and  see  Towle  v.  The  Stote,  8  Florida,  202 ;  Chasj  v.  Black- 
stone  Canal  Co.,  10  Pickering,  24G ;  Ex  parte  Black,  1  Ohio  State,  80;  Mc- 
Dougal  V.  Bell,  4  California,  178 ;  Mc(Jee  v.  Board  of  Supervisors,  10  Id. 
876 ;  The  City  v.  McEean,  18  B.  Monroe,  17. 
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vested  in  it  by  the  law  of  February  16th,  1863,  and  deejned 
it  unadvisable  to  levy  the  tax  to  pay  the  defendant's  debt. 

Mr.  James  Oraniy  contra : 

I.  This  being  a  mandamus  to  collect  a  judgment,  any  error 
in  the  judgment  to  collect  which  it  is  brought,  only  comes 
collaterally  in  question,  and  therefore  the  question  is  not  be- 
fore this  court. 

n.  As  to  the  second  point,  we  answer  that  the  county 
treasurer  has  no  funds;  and  that  this  mandamus  was  brought 
to  compel  the  board  of  supervisors  to  levy  a  tax,  to  provide 
them.  The  argument,  as  to  the  method  of  paying  debts  when 
the  money  is  at  hand  to  do  it  with,  has  nothing  to  do  with 
the  question  of  raising  the  money  to  pay  them  with,  when 
no  money  can  otherwise  be  had. 

m.  Passing  to  the  important  question  in  the  case,  we  in- 
sist that  the  words  "if  deemed  advisable"  have  the  same 
legal  signification  as  the  word  "  may"  alone,  or  "  shall  have 
power,"  and  no  other. 

In  Mason  v.  Fearson*  in  this  court,  the  words  "  it  shall 
be  lawful,"  are  construed  as  mandatory.  In  laying  down 
the  rule  for  the  construction  of  words  of  permission,  the 
court  says :  "  Whenever  it  is  provided  that  a  corporation  or 
officer  *  may '  act  in  a  certain  way,  or  that  it  ^  shall  be  law- 
ful* for  them  to  act  in  a  certain  way,  it  may  be  insisted  on 
as  a  duty  for  them  to  act  so,  if  the  matter,  as  here,  is  de- 
volved on  a  public  officer,  and  relates  to  the  public  or  third 
persons."! 

And,  again : 

**  Without  going  into  more  details,  these  cases  fully  sustain 
the  doctrine,  that  what  a  public  corporation  or  officer  is  em- 

*  9  Howard,  237. 

f  Citing  Bex  &  Begina  v.  Barlow,  2  Salkold,  600 ;  The  King  v.  The  In- 
habitants of  Derby,  Skinner,  870;  BlackweU's  Case,  1  Vernon,  152-154; 
Newburg  Turnpike  Co.  v.  MiUer,  5  Johnson's  Chancery,  118 ;  City  of  New 
York  V.  Furze,  8  Hill,  612-614;  Minor  et  al.  o.  The  Mechanics'  Bank,  1 
Peters,  64. 


442  Supervisors  v.  Unitbd  States.        [Sup.  Ct. 

Argument  in  favor  of  the  mandamus. 

powered  to  do  for  others,  and  it  is  beneficial  to  them  to  have 
done,  the  law  holds  he  ought  to  do.'* 

In  The  Commonwealth  v.  The  City  of  Pittsburg  *  Grier,  J.,  on 
the  circuit,  says : 

"  It  is  absurd  to  argue  that  conferring  such  a  power  (taxation 
to  pay  bonds)  is  imposing  no  duty.  The  select  and  common 
council  are  public  agents,  created  to  perform  a  public  trust. 
One  of  the  purposes  of  their  creation  is,  that  they  may  provide 
for  the  payment  of  the  debts  of  the  city.  It  is  true  that  the 
act  of  February  7th,  1863,  only  declares  that  the  city  shall  have 
power  to  make  provision  for  the  payment  of  the  principal  and 
interest  of  the  money  borrowed,  by  the  assessment  and  collec- 
tion of  a  tax,  but  in  the  statute  the  word  *  may'  means  'must' 
or  '  shall'  in  cases  where  the  public  interest  and  right  are  con- 
cerned, and  where  the  public  or  third  parties  have  a  claim  de 
jure,  that  the  power  should  be  exercised." 

The  argument  for  the  plaintiff  in  this  case  is  based  on  a 
mistaken  idea  of  what  discretion  is.  An  examination  of 
authorities  will  show  that  disputed  facts  are  necessary  to 
found  a  "discretion,"  or  a  "  deliberative  judgment,"  (in  the 
sense  used  in  the  authorities)  upon.  In  the  case  of  The 
People  V.  Supreme  Court  of  New  For/c,t  the  nature  of  a  "  dis- 
cretion" that  cannot  be  controlled  by  the  courts  is  discussed. 
The  court  says : 

"  It  is  that  discretion  which  is  not  and  cannot  be  governed  by 
any  fixed  rules.  We  will  not  act  upon  our  judgment  in  opposi- 
tion to  the  judgment  of  a  board  of  supervisors  as  to  what  is  a 
reasonable  compensation  for  services  performed  by  a  constable. 

It  is  to  their  judgment  and  discretion  and  not  to  ours, 

which  the  legislature  has  left  that  matter." 

They  add,  that  had  the  board  of  supervisors  refused  to 
grant  anything  on  the  ground  that  they  had  no  discretion, 
or  that  the  officer  had  no  right  to  any  compensation,  they 

*  American  Law  Begister,  voL  8,  292.  f  6  Wendell,  125. 
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would  have  interfered  to  "  set  them  in  motion  and  deter- 
mine the  law,  for  they  are  legal  duties  and  legal  rights  if 
they  exist  at  all.'* 

It  appears  from  authorities*  that  if  the  facts  are  not  dis- 
puted, there  is  no  "discretion"  to  exercise,  and  in  this  case 
the  facts  are  admitted.  If  it  is  contended  that  the  supervi- 
sors are  to  render  a  deliberative  judgment  on  the  law,  we 
answer,  that  by  the  constitution  of  Illinoi8,t  they  can  have 
no  judicial  powers,  and  if  they  could  have  such  power,  it 
can  be  controlled  by  the  court.J 

We  think  that  an  examination  of  the  authorities  cited  by 
the  plaintiff  in  error,  will  show  that  in  every  case  cited,  the 
respondents  were  to  judge  of  facts  more  or  less  uncertain,  or 
otherwise  were  invested  with  judicial  powers. 

In  The  Commonwealth  v.  The  County  Commissioners^  cited  on 
the  other  side,  the  court  say: 

"  The  law  has  vested  the  commissioners  with  the  power  of 
approving  or  disapproving  of  the  account,  and  we  cannot  take 
it  away  from  them." 

The  law  provided  that  the  commissioners  should  draw  an 
order  if  they  approved  of  the  bill. 

In  The  People  v.  Supervisors  of  Albany^  the  applicant  by 
law  was  to  have  such  sum  as  they  (the  supervisors)  shall 
judge  he  reasonably  deserves  to  have.  The  supervisors  had 
passed  the  claim,  and  the  court  says,  this  was  a  discretion 
left  to  the  supervisors,  which  we  cannot  control,  that  the 
relator  was  not  entitled  to  any  particular  sum,  and  that  the 
amount  to  which  he  was  entitled  was  by  the  very  contract 
to  be  determined  by  the  supervisors. 

The  case  of  United  States  v.  Seaman^  is  decided  on  the 
ground,  that  the  superintendent  of  printing  was  obliged  "to 

*  The  People  v.  The  Supreme  Court,  10  Wendell,  276-290;  Anon.,  2 
Halst.  160 ;  Rex  v.  Justices  of  Worcestershire,  1  Chitty,  649 ;  Rex  v.  Jus- 
tices of  Carnarvon,  4  Barn  wall  &  Alderson,  86 ;  Rex  v.  Justices  of  Mon- 
mouthshire, 4  Barn  wall  &  Creswell,  844. 

f  Article  ii.  Sections  1  and  2,  and  Article  v.  Section  1. 

I  5  Ohio  State,  688;  State  of  Ohio,  Ex.  rel.,  &c.,  v.  Chase. 
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examine  evidence,  and  form  his  judgment  before  he  acted; 
and  whenever  that  is  to  be  done,  it  is  not  a  case  for  a  man- 
damus.** 
In  the  case  of  UnJUed  States  v.  Oitthrie,  the  court  says : 

"The  only  legitimate  inquiry  for  our  determination  upon  the 
case  before  us  is  this :  Whether  under  the  organization  of  the 
Federal  government,  or  by  any  known  principle  of  law,  there 
can  be  asserted  a  power  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  or  in  this  court,  to  command 
the  withdrawal  of  a  sum  or  sums  of  money  from  the  Treasury 
of  the  United  States,  to  be  applied  in  satisfaction  of  disputed  or 
controverted  claims  against  the  United  States.'* 

The  decision  of  the  Circuit  Court,  overruling  the  applica- 
tion, was  approved. 

After  examining  a  great  number  of  cases  (though  not 
perhaps  all  the  authorities  quoted  by  plaintiff  in  error),  we 
find  none  in  conflict  with  the  position  assumed  in  this  argu- 
ment. 

Mr.  Justice  S WAYNE  delivered  the  opinion  of  the  court, 
having  first  stated  the  case. 

We  have  not  had  the  benefit  of  an  oral  argument  upon 
either  side.  The  case  was  submitted  upon  printed  briefs. 
We  shall  confine  our  examination  to  the  points  thus  brought 
to  our  attention. 

In  the  return  of  the  respondents  to  the  alternative  writ 
numerous  objections  were  taken  in  regard  to  which  their 
brief  is  silent.  We  take  it  for  granted  they  have  been 
abandoned,  and  shall  not  consider  them. 

I.  It  is  said  the  court  below,  in  rendering  the  judgment, 
allowed  interest  upon  the  coupons  from  the  time  they  be- 
came due. 

The  judgment  cannot  be  thus  collaterally  questioned.  It 
can  be  impeached  only  in  a  proceeding  had  directly  for  that 
purpose.* 

*  Bank  of  Wooster  v.  Stevens,  1  Ohio  State,  238. 
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IL  A  statute  of  Ulinois  provides  that  when  a  judgment  is 
rendered  against  a  county  no  execution  shall  issue,  but  that 
the  county  commissioners'  court  shall  draw  a  warmnt  upon 
the  treasurer  for  the  amount,  "  which  shall  be  paid  as  other 
county  debts.'* 

Such  a  warrant  was  applied  for  and  refused,  after  the 
rendition  of  the  judgment  If  the  judgment  of  the  court 
below  is  sustained,  a  warrant  can  yet  be  issued  when  the 
fund  to  pay  the  judgment  is  provided,  if  a  warrant  be  neces- 
sary to  complete  the  obedience  of  the  respondents  in  paying 
over  the  money  according  to  the  command  of  the  writ. 
There  is  nothing  in  the  objection  as  a  matter  of  error. 

in.  The  important  question  in  the  case  is  whether  the 
respondents  are  compellable  to  levy  and  collect,  by  taxation, 
the  amount  specified  in  the  order  of  the  court  below. 

The  writ,  if  issued,  must  conform  to  the  order. 

The  court  below  proceeded  upon  the  act  of  Febniary 
16th,  1863.  We  have  not  found  it  necessary  to  consider  any 
of  the  other  acts  referred  to  in  the  briefs. 

That  act  declares  that  "the  board  of  supervisors  under 
township  organization,  in  such  counties  as  may  be  owing 
debts  which  their  current  revenue,  under  existing  laws,  is 
not  sufficient  to  pay,  may,  if  deemed  advisable^  levy  a  special 
tax,  not  to  exceed  in  any  one  year  one  per  cent,  upon  the 
taxable  property  of  any  such  county,  to  be  assessed  and  col- 
lected in  the  same  manner  and  at  the  same  time  and  rate  of 
compensation  as  other  county  taxes,  and  when  collected  to 
be  kept  as  a  separate  fund,  in  the  county  treasury,  and  to  be 
expended  under  the  direction  of  the  said  county  court  or 
board  of  supervisors,  as  the  case  may  be,  in  liquidation  of 
such  indebtedness." 

The  counsel  for  the  respondent  insists,  with  zeal  and 
ability,  that  the  authority  thus  given  involves  no  duty;  that, 
it  depends  for  its  exercise  wholly  upon  the  judgment  of  the 
supervisors,  and  that  judicial  action  cannot  control  the  dis- 
cretion with  which  the  statute  has  clothed  them.  We  cannot 
concur  in  this  view  of  the  subject.  Great  stress  is  laid  by 
the  learned  counsel  upon  the  language,  ^^may^  if  deemed  ad- 
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visablcy'^  which  accompanies  the  grant  of  power,  and,  as  he 
contends,  qualifies  it  to  the  extent  assumed  in  his  argument 

In  The  King  v.  T/ie  Inhabitants  of  Derby*  there  was  an  in- 
dictment against  "diverse  inhabitants"  for  refusing  to  meet 
and  make  a  rate  to  pay  "  the  constables'  tax.''  The  defend- 
ants moved  to  quash  the  indictment,  "  because  they  are  not 
compellable,  but  the  statute  only  says  that  they  may^  so  that 
they  have  their  election,  and  no  coercion  shall  be."  The 
court  held  that  "  may^  in  the  case  of  a  public  officer,  is  tant- 
amount to  shally  and  if  he  does  not  do  it,  he  shall  be  punished 
upon  an  information,  and  though  he  may  be  commanded  by 
a  writ,  this  is  but  an  aggravation  of  his  contempt." 

In  The  King  and  Queen  v.  Barlow^f  there  was  an  indict- 
ment upon  the  same  statute,  and  the  same  objection  was 
taken.  The  court  said :  "  When  a  statute  directs  the  doing 
of  a  thing  for  the  sake  of  justice  or  the  public  good,  the 
word  may  is  the  same  as  the  word  shall :  thus,  23  Hen.  VI, 
says  the  aheriff  may  take  bail.  This  is  construed  he  shaU^  for 
he  is  compellable  to  do  so." 

These  are  the  earliest  and  the  leading  cases  upon  the  sub- 
ject. They  have  been  followed  in  numerous  English  and 
American  adjudications.  The  rule  they  lay  down  is  the 
settled  law  of  both  countries. 

In  The  Mayor  of  the  CSiy  of  New  YorkX  and  in  3Iason  v. 
Fearson,^  the  words  "it  shall  be  lawful"  were  held  also  to 
be  raandatory.il 

The  conclusion  to  be  deduced  from  the  authorities  is,  that 
where  power  is  given  to  public  officers,  in  the  language  of 
the  act  before  us,  or  in  equivalent  language — ^whenever  the 
public  interest  or  individual  rights  call  for  its  exercise — the 

*  Skinner,  870.  t  2  Salkeld,  609. 

J  8  HiU,  614.  J  9  Howard,  248. 

I  See  The  Attorney-Cxeneral  v,  Locke,  8  Atkyns,  164 ;  BlackwelPs  case,  1 
Vernon,  162;  Dwarris  on  Stat.  712;  Malcom  v.  Rogers,  5  Cowen,  188;  New- 
burg  Turnpike  Co.  v,  MiUer,  5  Johnson's  Chancery,  113  ;  Justices  of  Clark 
County  Court  r.  The  P.  &  W.  &  K.  R.  T.  Co.,  11  B.  Monroe,  143;  Minner 
et  al.  V.  The  Merchants'  Bank,  1  Peters,  64 ;  Com  v,  Johnson,  2  Binney, 
275;  Virginia  v.  The  Justices,  2  Virginia  Cases,  9;  Ohio  ex  rel.  v.  The 
Governor,  6  Ohio  State,  53 ;  Coy  v.  The  City  Council  of  Lyons,  17  Iowa,  1. 


Dec.  1866.]  Davidson  v.  Lanibr.  447 

Syllabus. 

language  used,  though  permissive  in  form,  is  in  fact  per- 
emptory. What  they  are  empowered  to  do  for  a  third  per- 
son the  law  requires  shall  be  done.  The  power  is  given, 
not  for  their  benefit,  but  for  his.  It  is  placed  with  the 
depositary  to  meet  the  demands  of  right,  and  to  prevent  a 
failure  of  justice.  It  is  given  as  a  remedy  to  those  entitled 
to  invoke  its  aid,  and  who  would  otherwise  be  remediless. 

In  all  such  cases  it  is  held  that  the  intent  of  the  legisla- 
ture, which  is  the  test,  was  not  to  devolve  a  mere  discretion, 
but  to  impose  "a  positive  and  absolute  duty.'* 

The  line  which  separates  this  class  of  cases  from  those 
which  involve  the  exercise  of  a  discretion,  judicial  in  its 
nature,  which  courts  cannot  control,  is  too  obvious  to  re- 
quire remark.  This  case  clearly  does  not  fall  within  the 
latter  category.* 

The  Circuit  Court  properly  awarded  a  peremptory  writ 
of  mandamus.  We  find  no  error  in  the  record.  The  judg- 
ment below  is 

Affirmed. 


Davidson  v.  Lanier. 

1.  It  is  not  required  that  a  writ  of  error  be  allowed  by  a  judge.    It  is  enough 

that  it  is  issued  and  served  by  copy  lodged  with  the  clerk  of  the  court  to 
which  it  is  directed. 

2.  A  mistake  in  the  date  of  the  writ  of  error  is  not  important,  when  it  is 

clear  that  such  mistake  is  a  clerical  one  merely,  and  when,  from  the 
judgment  described  and  the  number  given  to  it,  the  party  cannot  be 
misled. 
8.  A  statute  declared  by  its  title  to  be  <<  an  act  to  suppress  private  banking,'' 
and  making  it  penal  to  <<  erect,  establish,  institute,  or  put  in  operation, 
or  to  issue  any  bills  or  notes  for  the  purpose  of  erecting,  establishing,  or 
putting  in  operation  any  banking  institution,  association,  or  concern,*' 
covers  with  its  prohibition  not  only  the  primary  steps  in  establishing 
and  putting  into  operation  the  bank,  but  also  the  whole  range  of  its 
transactions,  by  which  illegitimate  currency  is  imposed  on  a  commu- 

♦  The  People  v.  Sup.  Court,  5  Wendell,  125 ;  The  People  v.  Sup.  Court, 
10  Wendell,  289;  The  People  v,  Vermilyea,  7  Cowen,  898  j  Hull  v,  Super- 
▼laors,  19  John,  260. 
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nity ;  and  contracts  made  in  furtherance  of  sach  transactions  are  as  void 
as  those  made  to  give  it  original  operation. 

4.  A  bill  of  exchange  drawn  in  one  State  upon  a  party  in  another,  the 
known  and  comm'm  purpose  of  both  parties  being  to  carry  on  a  busi- 
ness declared  unlawful  by  statute  of  the  first  State,  is  void  as  to  the 
drawer  in  the  hands  of  a  party  to  the  bill  having  notice  of  its  true  ehitr- 
acter. 

6.  As  between  the  parties  the  delivery  of  negotiable  paper,  signed  and  in- 
dorsed in  blank,  authorizes  the  receiver  to  fill  it  up  in  conformity  with 
the  authority  given  him;  but  it  does  not  authorize  him  to  do  more, 
nor  give  him  power  to  fill  it  up  at  pleasure.  In  a  suit  by  the  drawee 
upon  such  paper  against  drawer  or  indorser,  the  burden  of  proof,  that 
an  agreement  as  to  filling  up  had  been  violated,  is  on  the  defendant; 
but  if  he  can  make  the  proof  it  will  avail  him. 

Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi;  the  suit  having  been  by 
Lanier,  curator  of  the  succession  of  John  J.  McM ahon,  of 
New  Orleans,  against  Davidson,  on  a  bill  of  exchange  drawn, 
as  was  alleged,  by  Davidson  and  others,  and  judgment  hav- 
ing been  given  in  favor  of  the  plaintiftl 

The  case,  as  stated  by  the  Chief  Justice,  was  thus: 

A  statute  of  Tennessee,  enacted  in  1827,  and  entitled  "An 
act  to  suppress  private  banking,"  made  it  penal  to  erect,  es- 
tablish, institute,  or  put  in  operation,  or  to  issue  any  bills  or 
notes  for  the  purpose  of  erecting,  establishing,  or  putting  iu 
operation,  any  banking  institution,  association,  or  concern. 

In  January,  1856,  this  act  being  in  force,  several  persons, 
of  whom  one  Richard  M.  Kirby  seems  to  have  been  the  prin- 
cipal, undertook  to  establish  a  banking  association  or  com- 
pany in  Memphis,  Tennessee,  under  cover  of  a  charter 
granted  by  the  State  of  Arkansas  for  a  corporation  styled 
"  The  Cincinnati  and  Little  Rock  Slate  Company/*  Their 
object  was  to  issue  bills  for  circulation  as  money,  and  use 
them  in  the  cotton  trade. 

About  the  time  of  the  organization  of  the  company,  Kirby 
visited  McMahon,  of  whose  estate  the  defendant  in  error  is 
curator,  at  New  Orleans,  and  exhibited  the  charter  and  ex- 
plained the  views  of  the  company,  whereupon  McMahon 
agreed  to  act  as  its  treasurer  and  financial  agent. 

In  pursuance  of  this  arrangement,  circulating  notes  of  the 
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company,  to  the  amount  of  twelve  thousand  dollars,  were 
sent  to  McMahon,  who  used  them,  as  far  as  he  could,  for 
currency.  He  also  made  advances  to  the  company  by  ac- 
cepting and  paying  bills  drawn  on  him;  and,  in  the  result, 
became  its  creditor  in  a  sum  somewhat  exceeding  eleven 
thousand  dollars. 

At  the  time  of  the  arrangement  with  McMahon,  Davidson, 
the  plaintiff  in  error,  and  one  J.  B.  Ellis,  were  members  of 
the  company,  but  afterwards  withdrew.  Subsequently,  how- 
ever, upon  the  request  of  Kirby,  Davidson,  with  two  others, 
consented  to  sign,  and  Ellis  consented  to  indorse  several  bills 
of  exchange  in  blank,  and  among  them  that  on  which  the 
suit  below  was  brought.  All  the  bills  seem  to  have  been 
addressed  to  McMahon  as  drawee.  Shortly  before,  or  very 
soon  after  this  transaction,  11.  M.  True^  the  secretary  and 
treasurer  of  the  company  at  Memphis,  absconded,  taking 
with  him  all  the  cash  in  his  possession. 

There  was  some  obscurity,  and,  perhaps,  some  contradic- 
tion of  evidence  in  the  record,  as  to  the  time  and  purpose  of 
signing  and  indorsing  the  blank  bills  of  exchange.  Kirby 
stated  that  they  were  signed  and  indorsed  before  the  abscond- 
ing of  True,  to  enable  himself  to  protect  the  circulation  of 
the  company.  Another  witness  said  that  they  were  signed 
and  indorsed  after  that  event,  at  the  suggestion  of  Kirby,  to* 
relieve  McMahon  from  the  consequences  of  True's  theft;  but 
this  witness  said,  also,  that  he  only  knew  the  object  of  the 
bills  from  a  statement  by  Kirby,  made  when  the  other  par- 
ties  were  not  present,  and  was  not  confident  as  to  the  tim^e 
of  signing  and  indorsement. 

However  these  things  may  have  been,  it  was  certain  that 
the  bills  were  sent  by  Kirby  to  McMahon,  in  July,.  1856^ 
and  were  filled  up  some  months  later,  after  vain  attempts 
to  obtain  payment  of  the  balance  due  him. 

All  the  bills,  when  they  went  into  McMahoa's  hands,, 
seemed  to  have  had  engraved  on  their  face  the  formal  parts 
of  a  bill  of  exchange,  with  the  name  of  the  place  of  date, 
"Memphis,  Tenn.,"  and  the  direction  to  the  drawer,  *^John 
J.  McMahon,  New  Orleans;"  and  all  but  one  seemed  tohave 

VOL.  IT.  29 


460  Davidson  v.  Lanier.  [Sup.  Ct 

Statement  of  the  case. 

borne  the  words,  "Exchange  for  $1000,"  in  the  upper  left 
hand  corner.  In  other  respects,  as  to  time  of  date,  amount 
to  be  paid,  and  time  of  payment,  they  were  left  blank.  The 
one  now  in  controversy  was  filled  up  with  the  date,  "July 
15th,  1856;"  with  the  time  of  payment,  "eight  months  after 
date;"  with  the  sum  to  be  paid,  "eight  thousand  nine  hun- 
dred and  ninety-tjvo  dollars  and  forty-four  cents ;"  and  with 
a  stipulation  for  "  eight  per  cent  interest  from  maturity  until 
paid."    Thus  filled  up,  the  bill  sued  on  read  as  follows : 

«  Exchange  for  $8992.44. 

«  Memphis,  Tenk.,  July  15th,  1866. 

"  Eight  months  after  date  o^this,  oar  first  of  exchange  (second 
unpaid),  pay  to  the  order  of  J.  B.  Ellis  eight  thousand  nine  han- 
dred  and  ninety-two  dollars  and  forty-four  cents,  value  received, 
and  charge  the  same  to  account  of  your  obedient  servants,  with 
eight  per  cent,  interest  from  maturity  until  paid. 

'<  Jas.  R.  Ferguson, 
J.  Locke, 

Thomas  J.  Davidson. 
«  To  John  J.  McMahon,  New  Orleans." 

Indoraed:  <<  J.  B.  Ellis,  Bipley,  Miss. 

BiCHARD  M.  KiRBT." 

Upon  the  trial,  the  court  charged  the  jury,  that  if  Mc- 
Mahon's  object  in  advancing  his  money  was  to  enable  the 
company  to  put  into  operation  a  banking  company  in  viola- 
tion of  the  laws  of  Tennessee,  the  jury  must  find  for  the 
defendant;  and,  also,  that  if  McMahon  agreed  with  Kirby 
to  redeem  the  circulation,  intending  thereby  to  enable  the 
company  to  go  into  operation,  and  the  company  did  go  into 
operation,  issuing  bank  notes  in  pursuance  of  that  agree- 
ment, then  the  transaction  was  illegal,  and  the  plaintiff 
could  not  recover. 

But  the  following  instructions,  numbered  in  the  record 
6th,  6th,  and  7th,  were  also  given  by  the  court: 

6.  "  If,  at  the  time  the  bills  were  given,  the  holder,  Mc- 
Mahon, knew  that  the  money  would  be  used  for  the  purpose 
of  carrying  on  a  banking  company  contrary  to  the  laws  of 
Tennessee,  and  if  the  banking  company  was  then  in  opera- 
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tion,  then  the  consideration  of  the  bills  is  not  affected  by 
the  use  made  of  the  proceeds  of  the  bill,  and  the  plaintiff 
is  entitled  to  recover,  unless  the  defence  is  sustained  on  some 
other  ground.*' 

6.  "  The  signing  of  a  bill  of  exchange  in  blank,  is  the 
giving  of  the  holder  an  unlimited  authority  to  fill  it  up  at 
pleasure,  and  the  party  so  drawing  or  indorsing  is  bound  by 
the  act  of  the  party  filling  up  the  same." 

7.  "  If  the  bills  sued  on  were  signed  in  blank,  and  delivered 
to  Kirby  to  be  sent  in  blank  to  McMahon,  that  would  author- 
ize him,  McMahon,  to  fill  up  the  bills  and  insert  any  rate  of 
interest  that  was  lawful,  and  the  jury  should  find  for  the 
plaintiff,  unless  the  defence  is  made  out  and  sustained  on 
some  other  ground." 

It  was  upon  these  instructions,  considered  in  connection 
with  the  evidence,  that  the  questions  to  be  decided  in  this 
case  arose. 

Before  arguing  the  merits,  a  motion  to  dismiss  the  writ 
of  error  was  made. 

The  judgment  of  the  District  Court  for  $11,312.42  was 
rendered  on  the  6th  of  June,  1860.  On  the  7th  a  writ  of 
error  was  sued  out,  and  a  copy  was  lodged  with  the  clerk 
of  the  court  on  the  same  day,  and  bond  for  supersedeas  given 
in  double  the  amount  of  the  judgment.  A  citation  was  also 
issued,  dated  16th  April,  which  was  served  on  the  14th  Sep- 
tember, 1860,  and  the  record,  with  the  writ  of  error  and  the 
citation,  was  returned  to  the  next  term  of  this  court.  An- 
other citation  and  apparently  another  writ  of  error,  were 
issued  on  the  7th  of  June.  Of  the  last-mentioned  writ  and 
citation  there  seemed  to  have  been  no  service. 

The  case  was  submitted  in  behalf  of  the  plaintiff  in  error  on  the 
record.     Mr.  Brent  for  the  defendant  in  error: 

I.  Motion  to  dismiss.  The  grounds  are:  because  it  does 
not  appear  that  the  writ  of  error  was  "allowed"  by  the 
judge,  which  it  ought  to  be.* 

*  Yeaton  v.  Lenox,  7  Peters,  221. 
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Because  the  citation  returned  here  as  the  original,  which 
was  served  on  the  14th  September,  1860,  is  on  its  face  tested 
16th  April,  1860 ;  nearly  two  months  prior  to  the  judgment, 
which  it  professes  to  bring  up. 

This  citation,  when  served,  gave  notice  to  the  defendant 
in  error  to  appear  and  answer  a  writ  filed  at  its  date  (16th 
April,  1860).  No  such  writ  had  then  been  filed  in  this  case, 
nor  indeed  had  the  judgment  been  rendered. 

It  may  be  here  stated  that  on  the  16th  April,  1860,  when 
this  citation  bears  date,  there  wa^  a  judgment  in  same  court 
dated  5th  December,  1859,  being  the  judgment  in  another 
case  (No.  52),  between  the  same  parties,  brought  up  to  this 
court  in  immediate  sequence  to  this,  and  in  principle  just 
like  it,  and  it  is  properly  described  in  this  citation. 

The  appeal  bond  returned  in  this  case  was  designed  to  be 
a  supersedeas^  from  the  amount  of  its  penalty,  &c.  In  such  a 
case,  the  judge  signing  the  citation  is  required  to  "take 
good  and  sufficient  security  that  the  plaintifl:'  in  error  shall 
prosecute  his  siiit  with  effect,"  &c.  But  here  it  does  not 
appear  that  the  judge  approved  the  bond  or  exercised  any 
judgment  touching  the  security.  He  was  an  attesting  wit- 
ness, but  as  such  he  merely  authenticates  the  signatures. 

In  the  case  of  a  supersedeas  appeal  bond,  where  it  does  not 
appear  to  have  been  taken  or  approved  by  the  judge,  the 
writ  of  error  must  be  dismissed.* 

n.  On  (he  meritSy  or  matters  presented  by  the  four  instructions. 

As  respects  the  fifth  and  immediately  preceding,  or  fourth 
instruction,  the  defence  rested  on  the  statute  of  Tennessee. 

The  case  shows  that  McMahon  (on  whose  estate  Lanier 
is  curator),  residing  in  New  Orleans,  agreed  to  accept  the 
drafts  of  a  banking  house  in  Memphis,  Tennessee,  and  that 
this  action  is  brought  for  the  money  paid  in  New  Orleans 
by  McMahon.  The  place  of  performance  of  McMahon's 
contract,  therefore,  was  Louisiana,  and  its  validity  is  to  be 
tested  by  the  laws  of  Louisiana,  and  not  of  Tennessee-t    If 

*  Boyce  v.  Grundy,  6  Peters,  777 ;  Judiciary  Act,  {  22. 

t  Bell  V.  Bruen,  1  Howard,  169 ;  Cox  v.  United  States,  6  Peters,  172. 
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this  be  so,  the  whole  defence  of  the  plaintiff  in  error  was  in- 
admissible. 

But  the  law  of  Tennessee  manifestly  intended  to  punish 
anil/  the  parties  engaged  in  the  institution  of  an  unincorpo- 
rated association  and  in  issuing  its  currency;  it  did  not  in- 
tend to  prohibit  the  recovery  of  money  paid  in  good  faith 
by  a  non-resident  of  that  State  upon  the  security  of  bills  of 
exchange  drawn  on  him  by  individuals^  and  which  he  hon- 
ored for  their  accommodation.  The  contract  to  pay  for 
money  advanced  upon  personal  security  is  valid,  although 
the  occasion  for  this  contract  arose  out  of  the  illegal  act.* 

As  respects  the  sixth  and  seventh  instructions,  the  ground 
of  the  assignment  of  error  probably  is"  that  they  were  too 
broad.     We  think  them  obviously  right 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court, 
and  after  stating  the  case  went  on  thus : 

Before  proceeding  to  consider  the  questions  arising  on  the 
instructions  regarded  in  connection  with  the  evidence,  a  mo- 
tion to  dismiss  the  writ  of  error  must  be  disposed  of. 

It  is  objected  to  the  writ  of  error  that  it  was  not  allowed 
by  any  judge;  but  this  is  not  required.  It  is  enough  that  it 
was  issued  and  served  by  copy  lodged  with  the  clerk  of  the 
court  to  which  it  was  directed. 

It  is  objected  to  the  citation  that  it  was  dated  16th  April, 
which  was  before  the  date  of  the  judgment;  but  it  is  clear, 
from  the  number  which  it  bears,  taken  in  connection  with 
the  judgment  it  describes,  that  it  was  issued  after  the  ren- 
dition on  the  6th  of  June.  The  date  must  have  been  a  mere 
clerical  error,  and  the  service  on  the  14th  of  September  was 
regular  and  sufficient. 

The  fact  that  another  writ  of  error  and  another  citation, 
not  served,  were  issued,  cannot  prejudice  the  writ  and  cita- 
tion which  were  duly  issued  and  served. 

It  is  also  urged  that  the  appeal  bond  was  not  approved  by 
the  judge.     But  it  is  a  fair  inference-,  from  the  acts  of  the 

*  Catts  V.  Phttlon,  2  Howard,  876 ;  Slaughter  v.  Groves,  16  Peters,  449. 
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judge,  in  signing  the  citation,  and  in  witnessing  the  appeal 
bond,  that  he  approved  of  the  security.  The  Judiciary  Act 
does  not,  in  terms,  require  that  the  judge  shall  put  his  ap- 
proval of  the  bond  in  writing,  nor  can  a  writ  of  error  be 
treated  as  a  nullity  because  sufficient  security  is  not  given. 
This  court  will  take  care,  on  application,  that  the  rights  of 
the  defendant  in  error  be  not  prejudiced  by  the  omisaioUy 
but  will  not  dismiss  the  writ  except  on  failure  to  comply 
with  such  terms  as  it  may  impose.* 

The  motion  to  dismiss  in  this  case  must  be  denied. 

The  first  question  upon  the  merits  arises  upon  the  fourth 
and  fifth  instructions.  The  court  had  already  charged  in 
substance  that  a  contract  in  consideration  of  aid  to  be  given 
in  putting  in  operation  an  illegal  banking  company  in  Ten- 
nessee was  void.  From  the  fifth  instruction,  taken  in  con- 
nection with  those  which  preceded,  and  with  the  evidence, 
the  jury  must  have  understood  that  in  the  judgment  of  the 
court  a  contract  in  consideration  of  aid  in  promoting  the  ob- 
jects and  effecting  the  purposes  of  an  illegal  banking  com- 
pany, when  once  in  operation,  was  valid. 

We  think  this  construction  of  the  statute  of  Tennessee  too 
narrow.  The  intention  of  the  act  was  declared  by  its  title. 
It  was  an  act  to  suppress  private  banking.  Its  object  was 
the  protection  of  the  people  against  the  evils  of  an  unau- 
thorized currency — than  which  hardly  any  object  of  legisla- 
tion is  more  important.  The  currency  measures  all  values, 
and  is  the  medium,  directly  or  indirectly,  of  all  exchanges. 
To  keep  it  sound,  and  to  guard  it  as  far  as  possible  from 
fluctuation,  are  among  the  most  imperative  duties  and  among 
the  most  difficult  problems  of  government. 

In  the  construction  of  this  act  it  was  the  duty  of  the  court 
below,  as  it  is  ours  here,  to  give  effect  to  its  obvious  inten- 
tion, if  that  can  be  done  without  disregarding  settled  rules 
of  interpretation. 

What,  then,  is  the  true  sense  of  the  prohibition  to  erect, 
establish,  institute,  or  put  in  operation  any  banking  com- 

*  Martin  v.  Hunter's  Leasee,  1  Wheaton,  861 ;  Catlett «.  Brodie,  8  Id.  658. 
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pany,  or  to  issue  any  bills  or  notes  with  intent  or  purpose  to 
do  so  ?  "What  is  meant  by  putting  in  operation  or  establish- 
ing a  banking  company  ?  We  think  that  this  language  has 
a  much  wider  import  than  mere  commencement  of  business. 
To  establish  a  company  for  any  business  means  complete 
and  permanent  provision  for  carrying  on  that  business,  and 
putting  a  company  in  operation  may  well  include  its  con- 
tinued as  well  as  its  first  or  original  operation. 

This  construction  is  supported  by  the  prohibition  to  issue 
bills  or  notes.  Taking  the  act  of  establishment  and  putting 
in  operation,  in  the  restricted  sense  of  the  instructions,  the 
issue  of  circulation  could  not  precede  but  must  follow  those 
acts.  The  prohibition  of  such  issues,  therefore,  must  be 
taken  as  proof  that  the  legislature  did  not  use  the  words  in 
that  sense. 

The  emission  and  circulation  of  unauthorized  notes  and 
bills  as  money  was  the  main  object  and  business  of  the  com- 
pany, and  it  was  precisely  this  object  and  business  which 
the  legislature  intended  to  defeat  and  prohibit. 

We  must  construe  the  act,  therefore,  as  covering  with  its 
penal  prohibition  the  whole  range  of  devices  by  which  ille- 
gitimate currency  is  imposed  on  the  community.  It  pro- 
hibits the  use  of  such  currency  during  the  whole  period  of 
the  establishment  of  an  illegal  company,  and  applied  as  com- 
pletely to  the  last  as  to  the  first  step  of  its  operations.  Any 
other  construction  would  frustrate  the  legislative  intent  and 
•leave  the  great  mischief,  which  the  statute  was  made  to  pre- 
vent, wholly  without  restraint  or  check. 

It  was  quite  clear,  upon  the  evidence,  that  McMahon  en- 
tered into  the  transaction,  which  resulted  in  the  bill  sued  on, 
in  the  expectation  of  profit  from  aiding  the  operation  of  the 
prohibited  banking  company.  He  was  engaged  with  its 
officers  and  stockholders  in  the  scheme  of  imposing  upon 
the  community  a  prohibited  and  fraudulent  currency.  His 
name  was  upon  its  circulating  bills,  and  his  credit  promoted 
their  circulation.  His  curator  cannot  look  to  the  law  for 
remedies  against  his  associates  in  this  illegal  undertaking. 

With  this  view  of  the  statute  and  of  the  evidence  we  can- 
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not  distinguish  this  case  from  that  of  Brown  v.  TarkingUmj* 
decided  at  the  last  term.  In  that  case  we  held  that  notes 
given  for  a  balance  found  due  on  a  settlement  of  accounts 
with  an  illegal  banking  company,  and  for  advances  to  re- 
deem its  circulation,  could  not  be  enforced  in  favor  of  a 
payee  who  had  been  participant  in  the  illegal  business.  The 
bill  in  this  case,  in  our  judgment,  is  of  the  Bame  character. 

It  was  urged  in  argument  that  the  contract  we  have  been 
considering  was  made  in  Louisiana,  and  not  invalid  by.  the 
laws  of  that  State.  But  this  is  not  so.  The  bill  of  exchange 
was  made  in  Tennessee.  It  bears  date  at  Memphis,  and  was 
signed  there ;  and  the  contract  of  the  defendant  below  was 
to  be  performed  there.  We  by  no  means  say  that  it  would 
be  valid  if  made  in  Louisiana.  It  is  not  necessary  to  con- 
sider that  question ;  the  laws  of  Tennessee  determine  the 
question  of  its  validity,  and  we  think  that  according  to  those 
laws  it  was  invalid. 

In  our  judgment,  therefore,  the  fifth  instruction  was  er- 
roneous. 

The  sixth  and  seventh  instructions  remain  to  be  consid- 
ered. The  sixth  announced,  without  qualification,  the  prop- 
osition that  the  holder  of  a  bill  of  exchange,  signed  and 
indorsed  in  blank,  has  unlimited  authority  to  fill  it  up  at 
pleasure  and  bind  the  signer  and  indorser  by  his  act. 

This  instruction  cannot  be  sustained.  The  delivery  of  a 
bill  of  exchange  signed  and  indorsed  in  blank  only  author- 
izes the  receiver,  as  between  himself  and  the  drawer  and 
indorser,  to  fill  it  up  in  conformity  with  the  authority  given 
him.  K  there  has  been  no  agreement,  the  authority  is 
general;  if  there  has,  it  must  be  pursued.  The  burden  of 
proof  that  there  was  an  agreement,  and  that  its  terras  have 
been  violated,  is,  in  such  a  case,  upon  the  defendant ;  but 
if  be  can  make  the  proof  it  will  avail  him.  No  person,  un- 
less authorized,  either  directly  or  by  just  inference  from  the 
nature  of  the  transaction,  can  fill  up  a  blank  bill  for  his  own 
benefit,  nor  can  such  a  bill  be  enforced  against  the  drawer 

*  8  WaUace,  877. 
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and  indorser  in  favor  of  any  one  who  takes  it  in  bad  faith ; 
that  is,  with  knowledge  that  it  has  been  filled  up  without 
authority  or  in  fraud.* 

It  is  highly  probable  that  the  court  below  intended  that 
its  instructions  should  be  taken  with  this  limitation ;  but  it 
was  too  general  in  its  terms,  and  was,  we  think,  calculated 
to  mislead  the  jury. 

The  seventh  instruction  directed  the  jury  in  substance  to 
find  f(ir  the  plaintiff  if  satisfied  that  the  bill  was  signed  in 
blank  and  delivered  to  Kirby  to  be  sent  to  McMahon.  It 
asserted  that  McMahon  had  the  right  in  the  case  supposed 
to  fill  up  the  bill  with  any  amount  due  him  and  make  the 
drawers  and  indorsers  liable  on  the  bill  to  himself. 

It  is  doubtless  true  that,  subject  to  the  limitations  just 
stated,  the  delivery  of  a  signature  in  blank  is  in  general  an 
authority  to  the  holder  to  fill  it  up  as  he  thinks  proper. 
This  rule,  in  its  application  to  negotiable  instruments,  was 
very  clearly  stated  by  Mr.  Justice  Clifford  in  The  Bank  of 
Pittsburgh  v.  iVeaf,t  as  follows :  "  Where  a  party  to  a  nego- 
tiable instrument  intrusts  it  to  the  custody  of  another,  with 
blanks  not  filled  up,  whether  it  be  for  the  purpose  to  accom- 
modate the  person  to  whom  it  was  intrusted,  or  to  be  used 
for  his  own  benefit,  such  negotiable  instrument  carries  on 
its  face  an  implied  authority  to  fill  up  the  blanks  and  perfect 
the  instrument;  and  as  between  such  party  and  innocent 
third  parties  the  person  to  whom  it  was  so  intrusted  must 
be  deemed  the  agent  of  the  party  who  committed  such  in- 
strument to  his  custody — or  in  other  words,  it  is  the  act  of 
the  principal,  and  he  is  bound  by  it." 

But  the  instruction  before  us  went  much  further.  It  as- 
serted the  right  of  a  drawee  to  fill  up  a  blank  bill  and  hold 
the  drawers  and  indorsers,  and  this  without  any  other  au- 
thority than  such  as  is  implied  in  the  fact  that  the  bill  was 
sent  to  him  by  the  last  indorser  with  the  consent  of  the 
other  indorser  and  of  the  drawers. 


*  8  Kent's  Com.  119;  10  Smedes  &  MarshaU,  590. 
t  22  Howard,  107. 
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Now  it  18  quite  clear  that  this  fact  implies  no  such  au- 
thority. The  only  inference  to  be  drawn  from  the  circum- 
stance that  the  bill  was  sent  to  McMahon  in  blank  is  that  it 
was  sent  to  him  for  acceptance.  The  structure  of  the  paper 
excludes  any  other  hypothesis.  If,  having  received  the  bill 
in  blank,  he  had  accepted  it  and  negotiated  it  to  a  third  per- 
son, without  notice  of  facts  impeaching  its  validity  between 
the  antecedent  parties,  those  parties  would  have  been  bound 
to  the  holder.  But  he,  as  drawee,  could  not  transfer  tiie  bill 
to  anybody  without  previous  acceptance,  and  still  less  could 
he  treat  it  as  an  obligation  to  himself. 

We  think  there  was  error  in  these  instructions  as  well  as 
in  the  fifth. 

The  judgment  of  the  District  Court  must,  therefore,  be 
reversed  and  the  cause  remanded  for  new  trial  in 

Conformity  with  this  opinion. 

Note. — Another  cage,  No.  52  of  the  Term,  between  the  same  parties,  and 
where  the  questions  were  the  same,  was  disposed  of  in  the  same  way. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court. 

In  this  case,  also,  there  is  a  motion  to  dismiss  the  writ  of 
error;  but,  on  looking  into  the  record,  we  find  that  the  writ 
was  duly  sued  out  and  served,  bond  given,  citation  issued 
and  served,  and  the  record,  with  a  copy  of  the  citation  and 
of  the  writ  of  error,  brought  up  and  filed  in  this  court  at  the 
next  term.  There  is  no  ground  for  the  motion,  and  it  is 
denied. 

Upon  the  merits  the  case  is  the  same  with  that  just  de- 
cided. The  suit  below  was  upon  three  bills  of  exchange, 
each  for  $1000;  but  otherwise  blank  as  to  signatures  and 
indorsements,  which  were  the  same  as  upon  the  bill  in  the 
other  case.  The  bills  were  sent  by  Kirby  to  McMahon,  and 
were  by  him  filled  up  in  precisely  the  same  manner  as  the 
other  bill. 

The  charges  of  the  court  were  substantially  the  same  as 
in  the  other  case,  and  the  judgment  is  reversed  for  the  same 
errors,  and  the  cause 

Remanded  for  a  new  trial. 
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Bradley  v.  The  People. 

A  tax  on  the  capital  of  a  bank  is  not  the  same  thing  as  a  tax  upon  the  shares 
of  which  the  capital  is  composed.  And  where  a  State  imposes  on  the 
State  banks  a  tax  on  their  capital  (the  shaven  in  the  hands  of  the  share- 
holders being  exempt  from  tax),  it  cannot  lay  a  tax  on  the  shares  of 
banks,  organized  under  the  act  of  June  Sd,  1864,  to  provide  a  national 
currency.    Van  Allen  v.  The  Assessors  (8  Wallace,  673),  affirmed. 

This  was  a  writ  of  error  to  the  Supreme  CJourt  of  Illinois. 

The  case  came  before  that  court  on  an  appeal  from  a  de- 
cision of  the  Board  of  Supervisors  of  the  County  of  Peoria, 
by  which  they  had  refused  to  assess  a  state  and  county  tax 
on  the  shares  of  Bradley  and  Howell  in  the  First  and  Second 
National  Banks  of  Peoria.  The  appeal  was  taken  by  the 
auditor  of  public  accounts,  in  behalf  of  the  State. 

The  Supreme  Court  reversed  this  decision  of  the  board, 
and  held  the  shareholders  liable  to  the  tax.  The  ground 
of  exemption  relied  on,  both  before  the  supervisors  and  the 
Supreme  Court,  was  want  of  authority  in  the  board,  within 
the  forty-first  section  of  the  National  Bank  Act  of  June, 
1864,  and  particularly  within  the  second  proviso  of  that 
section,  which  declares  that  the  tax  imposed  on  the  shares 
of  any  banking  associations  under  that  act  "shall  not  exceed 
the  rate  imposed  upon  the  shares  in  any  of  the  banks  organ- 
ized under  the  authority  of  the  States." 

The  act  of  the  State,  dated  February  14th,  1857,  and  under 
which  the  tax  was  assessed,  provides  for  taxing  the  capital 
stock  of  the  banks,  together  with  the  surplus  profits  or  re- 
served funds.  No  tax  was  imposed  specifically  on  the  shares 
held  by  the  stockholder. 

Messrs.  Dexter  and  Walker,  for  the  shareholders j  plaintiffs  in 
error: 

The  State  has  adopted  as  its  policy,  in  the  case  of  its 
banks  the  policy  of  taxing  the  capital  and  property  of  the 
bank  as  an  entirety  to  the  corporation  itself,  and  thereby  of 
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relieving  the  shares  in  the  hands  of  the  holder.  This  may 
be  not  only  the  most  simple,  direct,  and  economical  method, 
but  also  the  more  usual  one  of  charging  this  kind  of  prop- 
erty with  its  proportionate  burden  for  the  support  of  the 
government. 

But  v^rhether  the  better  mode  or  not,  it  is  the  one  and  the 
only  one  prescribed  or  authorized  by  the  legislature  of  the 
State,  and  if  the  property  in  question  is  to  be  taxed  at  all,  it 
must  be  assessed  to  the  corporation,  as  part  of  one  entire  and 
indivisible  thing.  The  statute  is,  of  course,  in  derogation 
of  the  common  law,  and  one  by  which  the  property  of  the 
citizen  is  taken  and  appropriated  to  the  purpose  of  the  gov- 
ernment. The  precise  mode  prescribed  for  the  imposition 
of  the  tax  must  therefore  be  pursued. 

The  conclusion  is  then  inevitable,  that  the  shares  of  the 
capital  stock  of  banks  and  banking  associations  in  the  State 
of  Illinois,  in  the  hands  of  the  shareholder,  are  not  subject 
to  taxation,  but  are  exempt  therefrom. 

Now  Congress  provides  that  on  any  tax  imposed  on  shares 
of  National  banks  in  the  hands  of  the  holder,  the  rale  of 
"such  taxation  shall  not  exceed  the  rate  imposed  upon  the  shares 
of  any  of  the  banks  organized  under  the  authority  of  the  State 
where  such  association  is  located."  And  if  on  the  shares  of 
banks  organized  under  the  law  of  the  State,  there  is  no  rate 
of  taxation,  it  follows  that  no  taxes  whatever  could  be  im- 
posed on  the  shares  in  question. 

Mr,  Palmer y  contra: 

Neither  the  National  government,  the  creator  of  the  spe- 
cies of  property  now  taxed,  nor  the  shareholders  can  be  in- 
terested in  the  methods  which  may  be  adopted  by  the  State 
for  the  imposition  of  the  tax. 

The  objects  of  the  government  and  the  rights  of  the  share- 
holders are  secure  under  any  modes  which  only  impose  the 
same  rate  of  taxation  upon  the  shares  in  National  banks, 
that  is  imposed  upon  the  shares  in  any  banks  organized 
under  the  laws  of  the  State. 

The  inquiry  then  is :  Do  the  laws  of  Illinois  impose  or  is 
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it  proposed  under  those  laws  to  collect  from  the  plaintiflfe  in 
error  any  greater  rate  of  taxation  than  is  imposed  upon 
shareholders  in  State  institutions  ? 

It  is  said  that  this  is  a  tax  not  upon  shares,  but  upon  capi- 
tal. But  what  difference  does  it  make  whether  the  shares 
are  taxed  to  the  several  shareholders  or  the  capital  stock, 
which  is  the  aggregate  of  all  the  shares,  taxed  to  the  cor- 
poration ?  "  The  amount  assessed  by  either  mode  is  pre- 
cisely the  same.  The  shares  represent  the  capital  stock, 
and  the  capital  stock  represents  the  shares.  If  listed  by  the 
shareholder  he  would  pay  the  tax  directly,  and  if  listed  by 
the  bank  he  would  pay  the  same  amount  indirectly,  as  in 
that  case  the  bank  would  apply,  for  that  purpose,  what 
would  otherwise  go  to  the  shareholder  as  a  portion  of  his 
dividend  on  his  stock.  It  only  accomplishes  the  same  end 
in  a  different  mode.  It  is,  in  this  case,  a  tax  on  the  shares 
of  the  capital  stock  and  at  the  same  rate." 

The  shares  in  the  State  banks  are  taxed,  and  at  the  same 
rate  as  the  shares  of  the  banks  created  by  the  National 
banking  law;  and  in  no  event  can  the  shares  in  the  local 
banks  be  taxed  at  a  different  rate  from  the  shares  in  the 
National  banks  under  existing  State  legislation.  Wher^  all 
the  shares  in  a  National  bank  are  taxed,  it  can  only  equal 
the  value  of  its  capital  stock,  and  that  is  the  measure  of  the 
amount  required  to  be  assessed  on  the  stock  of  the  State 
banks. 

Beply:  It  is  said  that  the  entire  capital,  which  includes  all 
the  shares,  is  taxed  as  a  whole,  and  that  this,  so  far  as  the 
rate  is  concerned,  is  equivalent  to  taxing  the  shares.  But 
the  answer  to  this  is,  that  under  well-known  principles  of 
law,  the  statute  laying  the  tax  is  to  be  strictly  construed. 
The  mode  of  taxation  designated  must  therefore  be  scrupu- 
lously adhered  to,  and  for  it  there  is  and  can  be  no  substi- 
tute or  equivalent. 

Again,  a  tax  levied  upon  the  entire  capital  of  a  bank, 
which  includes  all  the  shares,  is  not  the  same  thing  or 
equivalent  to  a  tax  levied  upon  the  shares  in  the  hands  of 
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the  stockholders.  "The  corporation,"  says  this  court,  in 
Van  Alien  v.  TTie  Asse^ssors^*  "is  the  legal  owner  of  all  the 
property  of  the  bank,  real  and  personal;  and  within  the 
ppwers  conferred  upon  it  by  the  charter,  and  for  the  pur- 
pose for  which  it  was  created,  can  deal  with  the  cori>orate 
property  as  absolutely  as  a  private  individual  can  deal  wifli 
his  own.  This  is  familiar  law,  and  will  be  found  in  every 
work  that  may  be  opened  on  the  subject  of  corporations." 
A  striking  exemplification  may  be  seen  in  the  case  of  TTie 
Queen  v.  Amoiui.i[  The  question  related  to  the  registry  of  a 
ship  owned  by  a  corporation.  Lord  Denman  observed :  "It 
appears  to  me  that  the  British  corporation  is,  as  such,  the 
sole  owner  of  the  ship.  The  individual  members  of  the 
corporation  are  no  doubt  interested,  in  one  sense,  in  the 
property  of  the  corporation,  as  they  may  derive  individual 
benefits  from  its  increase,  or  loss  from  its  decrease;  but  in 
no  legal  sense  are  the  individual  members  the  owners." 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

The  question  raised  in  this  case  came  before  us  in  the  case 
of  Van  Allen  v.  The  Assessors^X  from  New  York,  where  the 
statute  taxing  the  State  banks  was  substantially  like  that  of 
Illinois.  "We  there  held  the  tax  unauthorized  for  the  defect 
stated. 

It  was  in  that  case  attempted  to  be  sustained  on  the  same 
ground  relied  on  here,  that  the  tax  on  the  capital  was  equiv- 
alent to  tax  on  the  shares,  as  respected  the  shareholders. 
But  the  position  was  answered  that,  admitting  it  to  be  so, 
yet,  inasmuch  as  the  capital  of  the  State  banks  may  consist 
of  the  bonds  of  the  United  States,  which  were  exempt  from_ 
State  taxation,  it  was  not  easy  to  see  that  the  tax  on  the 
capital  was  an  equivalent  to  a  tax  on  the  shares. 

We  see  no  distinction  between  the  two  cases,  and  the 
judgment  of  the  court  below  must  be  reversed,  and  the 

♦  8  Wallace,  584. 

f  9  AdolphuB  and  EUis,  New  Series,  806. 

t  8  Wallace,  578,  581. 
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proceedings  remanded,  with  directions  to  enter  a  judgment 
affirming  the  decision  of  the  board  of  supervisors. 

Judgment  accordinqlt. 

Mr.  Justice  DAVIS  took  no  part  in  the  decision  of  this 
case. 


Thompson  v.  Bowie. 

On  an  issue  as  to  whether  certain  promissory  notes,  dated  on  a  particular 
daji  were  given  for  money  losi  at  play  and  therefore  void,  it  is  not 
allowable  to  prove  that  the  party  giving  them  was  intoxicated  on  the 
day  of  the  date  of  the  notes  in  suit,  and  that  when  intoxicated  he  had 
a  propensity  to  game. 

Thompson  sued  Bowie,  in  the  Supreme  Court  for  the 
District  of  Columbia,  on  three  promissory  notes  for  $1000, 
all  dated  on  the  1st  January,  1857,  and  all  drawn  payable  to 
and  indorsed  by  one  Steer. 

The  defence  was,  that  the  notes  were  given  for  a  gaming 
consideration,  and  were,  therefore,  void  even  in  the  hands 
of  a  bondjide  holder,  under  the  statute  of  9th  Anne,  ch.  14, 
§  1,  in  force  in  the  district;*  which  statute  makes  such  notes 
"  utterly  void,  frustrate,  and  of  none  effect,  to  all  intents  and 
pui-poses  whatsoever." 

The  defendant  did  not  offer  any  direct  evidence  tending 
to  establish  the  defence;  but  resorted  to  and  relied  on  proof 
of  a  circumstantial  sort,  or  such  as  he  so  regarded.  It  con- 
sisted of  the  following  facts,  tending  to  prove  which  the 
court  below  allowed  evidence  to  be  given. 

1st.  That  Steer,  the  payee  of  the  notes,  was  the  keeper 
of  a  gambling-house,  in  Washington  City,  at  the  date  of  the 
notes. 

2d.  That,  at  the  time  of  the  making  of  the  notes.  Steer 

«  See  Kilty's  Beport  of  Statutes,  p.  248. 
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was  not  engaged  in  any  other  business  than  gambling,  nor 
was  he  the  owner  of  any  property. 

8d.  That  another  note  of  the  defendant,  of  the  same  date 
(January  Ist,  1857),  as  those  sued  on,  of  the  same  amount 
($1000),  fts  those  sued  on,  was  given,  payable  to  the  order 
of  one  Campbell,  who  was  not  only  a  frequenter  of  the  gam- 
ing-house of  Steer,  but  also  in  his  employment  as  a  dealer 
of  faro. 

4th.  That  the  body  of  all  four  of  said  notes  was  in  the 
handwriting  of  one  J.  R.  James,  who  was  a  professional 
gambler,  and  a  frequenter,  among  other  such  places,  of  the 
gambling-house  of  the  said  Steer. 

6th.  That  on  the  night  of  the  31st  of  December,  1856 
(New-Tear's  eve),  the  defendant,  being  at  a  social  entertain- 
ment, became  greatly  intoxicated — so  much  so  that  he  was 
unfit  to  transact  any  business;  and  that  he  was  in  that  con- 
dition when  with  the  witnesses  he  left  the  place  of  the  enter- 
tainment, between  one  and  two  o'clock  in  the  morning  of 
the  1st  of  January,  1857,  and  was  no  more  seen  by  them 
that  day. 

6th.  That  whenever  the  defendant  was  under  the  influ- 
ence or  excitement  of  wine  or  spirits,  he  had  a  propensity 
to  gamble ;  and  was  in  the  habit  of  going  into  gambling- 
houses,  faro  banks,  &c.,  and  there  gambling,  but  not  at  other 
times;  that,  in  the  knowledge  of  the  witness,  he  was  always 
in  this  condition  when  he  frequented  such  places;  that  the 
witness  was  a  great  deal  with  the  defendant  during  the 
sessions  of  Congress;  that  he  was  in  the  witness's  room 
almost  every  night,  and  frequently,  when  in  liquor,  would 
leave  the  witness  to  go  with  his  friends  to  gambling-houses, 
and  request  the  witness  to  go  with  him. 

7th.  That,  at  the  date  of  the  notes,  the  defendant  was 
wealthy. 

On  this  testimony,  and  without  the  plaintiff  endeavoring 
to  rebut  this  case,  or  to  show  in  what  manner  he  obtained 
possession  of  the  notes,  the  case  was  given  to  the  jury,  who 
rendered  a  verdict  in  favor  of  the  defendant. 

On  error  here,  one  question  among  others,  and  the  chief 
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question,  was  as  to  the  admissibility  of  the  evidence  tending 
to  show,  that  when  the  defendant  was  under  the  excitement 
of  ardent  spirits  he  had  a  propensity  to  game;  was  in  the 
habit  of  going  into  gaming-houses,  &c.,  and  of  there  gam- 
ing, but  not  at  other  times;  and  that,  in  the  knowledge  of 
the  witness,  he  was  always  in  this  condition  when  he  fre- 
quented such  places. 

Messrs.  Brent  and  Merriekyfor  the  holder  of  the  noteSy  plaintiff' 
in  error: 

In  addition  to  numerous  errors  of  the  court,  there  was 
palpable  error  in  its  admitting  the  evidence  to  show  that 
when  the  defendant  was  under  the  excitement  of  ardent 
spirits  he  was  in  the  habit  of  going  to  gaming-houses,  and, 
so  far  as  the  witness  knew,  was  always  in  this  condition 
when  he  went  there.  The  testimony  simply  tended  to  prove 
a  propensity;  a  propensity  to  game.  Now,  such  a  propensity, 
even  if  admitted,  did  not  tend  to  prove  that  the  notes  sued 
on  were  given  for  a  gaming  debt.  If  A.  has  his  money 
stolen,  assuredly  he  could  not  recover  it  from  B.  by  proving 
that  B.  had  a  propensity  to  steal.  Jackson  v.  Smith*  in  the 
Supreme  Court  of  New  York  is  in  point.  There^  a  man 
named  Norris  was  in  the  habit  of  lending  money  at  usurious 
rates  of  interest;  and  the  court  considered  it  "  altogether 
probable"  that  a  loan  in  question  ^'was  a  loan  of  that  de- 
scription." They  held,  however,  that  "the  fact  of  Norris's 
general  character  or  habit  as  a  usurer"  was  not  "a  legal 
foundation"  for  a  verdict  which  found  a  particular  transac- 
tion, not  otherwise  proved  so  to  be,  usurious. 

Messrs.  W.  S.  Cox  and  S.  L.  PhiUipSy  contra: 
Three  notes  of  a  wealthy  gentleman,  all  of  the  same  date, 
in  the  same  handwriting,  for  a  like  amount,.and  of  a  regular 
series  of  thirty,  sixty,  and  ninety  days^^  given  at  one  time 
and  in  the  same  transaction,  are  found  payable  to  a  profes- 
sioival  gambler  at  a  time  when  he  is  a  keeper  of  a  public 

*  7  Cowen,  719. 
VOL.  IT.  80 
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gaming-house,  and  has  no  other  ostensible  business,  and  a 
man  of  no  property  with  which  he  might  engage  in  lawful 
commerce.  The  body  of  each  of  these  notes  was  in  the 
handwriting  of  one  J.  R.  James,  a  professional  gambler  and 
frequenter  of  the  gaming-house  of  the  said  payee;  and  a 
fourth  of  the  same  series  and  like  handwriting  as  the  others, 
of  the  same  date,  and  for  the  same  amount,  is  found  payable 
to  the  order  of  one  Campbell,  who  was  not  only  a  frequenter 
of  the  gaming-house  of  the  said  Steer,  but  in  his  employ- 
ment as  a  dealer  of  faro.  We  ask,  is  it  not  a  fair  inference 
from  these  facts  that  these  notes  had  their  origin  in  the 
gaming-house  of  the  payee,  and  in  the  ordinary  business 
which  was  carried  on  there?  But  these  facts  do  not  stand 
alone.  Early  in  the  morning  of  the  very  day  the  notes  were 
given — ^New- Year's  day,  a  day  of  festivity,  and  with  many 
of  excess — the  defendant  was  in  a  grossly  intoxicated  state, 
and  was  no  more  seen  by  his  friends  that  day;  and  we  show 
that  when  intoxicated  he  exhibited  an  invariable  habit  of 
frequenting  gaming-houses,  a  thing  which  he  did  at  no  other 
lime. 

The  case  presents,  therefore,  many  circumstances,  all  in- 
terlacing and  depending  upon  each  other,  and  all  pointing 
towards  the  same  result;  all  reconcilable  with  the  hypothesis 
of  the  defence,  and  improbable  with  any  other.  And  we 
submit  that  each  and  every  item  of  the  evidence  was  admis- 
sible, including  the  one  so  particularly  objected  to. 

This  court  has  lately  decided,  in  the  two  important  cases 
of  diquoVs  Champagne  and  Fennersiein^s  Champagne^*  the 
same  principle  of  establishing  one  fact  by  another,  although 
occurring  as  between  third  parties.  In  those  cases,  it  is 
submitted  no  such  necessary  connection  appears  as  is  to  be 
found  in  this. 

The  main  question,  however,  now  more  particularly  raised 
is  this :  Does  evidence  of  the  invariable  habit  or  propensity 
'Of  the  defendant  to  game  when,  intoxicated,  and  of  the  fact 
of  intoxication  at  a  certain  time,  tend,  in  connection  ^ith 

«  8  WaUaoe,  114;  and  Id.  145. 
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the  other  facts  of  this  case,  to  prove  a  trauflaction  of  that 
date  to  have  been  the  result  of  gaming  ?  We  submit  that  it 
does. 

The  foundation  for  the  admission  of  all  presumptive  evi- 
dence is  the  known  relation  between  like  causes  producing 
like  eftects ;  and  wherever  it  is  known  that  a  certain  cause 
usually  produces  the  same  effect,  the  rules  of  evidence  admit 
either  to  prove  the  other. 

It  has  been  often  decided  by  the  courts  in  civil  as  well  as 
criminal  cases,  that  wherever  a  particular  trait  of  character 
is  involved,  or  is  illustrative  of  the  matter  disputed,  there 
the  character  of  the  party  in  that  particular  trait  may  be 
given  in  evidence.*  Thus,  honesty  in  cases  of  felony,  peace- 
able disposition,  or  quarrelsomeness  when  drunk,  in  those 
of  riot,  &c.,  chastity  in  those  of  seduction  and  criminal  con- 
versation, &c.,  &c.  By  the  admission  of  such  testimony,  the 
courts  recognize  the  principle  contended  for, — that  a  man 
known  to  act  usually  in  a  certain  manner,  under  certain  cir- 
cumstances, will  be  presumed  to  act  in  the  same  manner 
when  shown  to  be  subjected  to  the  same  circumstances. 

We  have  called  this  impulsion  to  gaming  a  "  propensity,*' 
but  it  is  hardly  doing  justice  to  our  case  thus  to  style  it 

The  true  question  is  this,  rather;  and  in  presenting  it  we 
trust  that  in  this  age  of  physiological  science  we  8hall  not  be 
thought  to  be  dealing  with  the  question  in  a  manner  too  ab- 
struse and  not  practical. 

This,  we  say,  is  the  true  question :  "  Is  the  fact  that  an 
individual,  who,  when  influenced  by  a  certain  and  suflicient 
cause  affecting  his  nervous  organism  to  such  an  extent  as  to 
override  or  paralyze  the  judgment  and  will,  has — in  every 
instance  where  known  to  be  so  influenced — been  found  to 
act  in  a  certain  manner,  admissible  as  evidence  to  show  that 
on  another  occasion,  when  under  the  same  exciting  cause, 
he  probably  acted  in  the  same  manner  7" 

We  submit  that  it  is. 

This  law  of  universal  causation  is  that  which  governs  all 

*  HcNabb  v.  Lockhart,  IS  Georgia,  495;  1  Greenleaf  on  Evidence,  {  6i, 
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material  organism,  and  is  the  great  law  upon  which  all 
human  life  is  built.  It  exists  with  such  a  uniformity  that 
all  men  accept  it  as  the  surest  method  of  &  priori  judgment, 
and  courts  of  justice  adopting  its  principle  as  a  means  of 
investigating  truth,  as  soon  as  they  find  that  an  isolated  fact 
is  the  result  of  a  certain  cause,  admit  the  like  circumstances 
as  proof  of  similar  effects.  Now,  what  is  the  cause  of  the 
peculiar  effect  attempted  to  be  proved  in  this  case  ?  What 
influence  did  the  cause  in  this  case,  to  wit,  the  faking  of 
ardent  spirits,  have  on  the  defendant,  and  how  is  this  influ- 
ence produced  ? 

Man  is  essentially  a  corporeal  or  material  being.  His 
mind  is  either  the  result  of  material  organization,  consisting 
of  nervous  centres,  or  it  is  so  intimately  connected  with 
them  as  to  be  incapable  of  exhibiting  life  or  power  when 
disconnected  from  them.  And  it  is  the  universal  experience 
of  all  physiologists  that  this  connection  is  so  intimate  as  to 
show  that  what  affects  the  nerves  immediately  affects  the 
phenomena  of  the  mind. 

Now,,  it  is  known  in  science,  or  more  properly  in  materia 
medicaj  that  there  are  certain  things  which  directly  affect 
these  nervous  centres  of  the  body ;  chief  among  these  are 
strychnia,  and  alcohol,  and  the  opiates.  These  taken  into 
the  body  at  once  produce  visible  and  marked  effects  on  the 
mind.  The  question  then  arises,  are  these  effects  uniform 
in  their  character?  The  great  law  of  like  causes  producing 
like  effects  answers  this  question  that  they  must  be.  When 
not  altered  by  countervailing  or  repellent  circumstances,  the 
action  of  strychnia,  of  opium,  or  of  alcohol  on  the  corporeal 
frame,  will  be*  as  unalterable  antj  uniform  in  their  character 
as  the  revolutions  of  the  planets  or  the  law  of  gravitation. 
And  such  is  the  general  experience  of  human  nature.  It  is 
common  knowledge,  that  some  men  are  invariably  excited 
to  laughter  and  hilarity  when  intoxicated,  others  to  quarrel- 
ling, others  with  the  same  regularity  to  morose  conduct; 
some  to  one  particular  line  of  conduct,  and  others  to  some 
other. 

Haw  this  effect  of  alcohol,  strychnia,  or  the  opiates  is  pro- 
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duced  is  not  known  as  a  matter  for  certain.  The  investigar 
tions  of  scientific  men  have,  however,  discovered  that  when 
these  substances  are  taken  there  is  either,  on  the  one  hand, 
a  paralysis  partial  or  total  of  the  nerves,  or  an  undue  stimu- 
lation into  action,  and  which  is  so  great  that  the  influence 
of  the  cerebrum,  where  the  willing  power  of  man  is  located, 
is  not  able  to  control  this  excited  condition  of  the  nervous 
system.  This  influence  is  so  great  that  in  cases  of  alcoholic 
stimulation,  or  opiate  paralysis,  the  judgment  as  well  as  the 
other  powers  are  affected.  When  in  this  situation,  the  in- 
dividual acts  not  as  one  in  full  possession  of  his  will,  but 
from  irresisiible  impulse  which  he  cannot  coniroly  and  which 
physiologists  have  termed  the  reflex  action  of  the  nervous 
centres. 

The  manner  in  which  these  various  substances  affect  the 
nerves  is,  however,  not  important  to  the  inquiry,  it  is  only 
important  to  show  that  taking  alcohol  into  the  system  is 
matter  acting  on  matter,  and  to  such  an  extent  as,  either 
from  an  enfeebled  or  paralyzed  will,  to  be  no  longer  under 
its  restraint  or  control.  In  other  words,  when  an  individual 
is  deprived  of  his  will  and  is  at  the  same  time  acted  upon 
by  extraneous  circumstances,  he  becomes  no  more  than  any 
other  piece  of  matter,  and  the  law  of  causation  will  apply 
with  full  force. 

It  is  obvious,  then,  and  in  this  view  of  the  case,  that  such 
cases  as  Jaclcson  v.  Smith,  the  authorities  cited  on  the  other 
side,  and  all  similar  cases,  as  to  the  admission  of  the  general 
character  of  a  person,  when  it  is  not  put  in  issue  by  the 
nature  of  the  action,  do  not  apply  to  this  case. 

In  those  cases  it  was  not  matter  acting  on  matter,  alcohol 
upon  the  nervous  centres  of  the  brain,  but  certain  ideas  of 
self-interest,  morality,  fear,  or  what  not,  acting  on  the  will 
of  the  individual ;  and  the  courts  say  that  when  the  question 
is  not  involved  by  the  very  nature  of  the  action,  the  evidence 
is  too  uncertain  to  be  relied  upon,  because  it  is  impossible 
to  tell  with  any  certainty  what  were  the  causes  or  the  mo- 
tives influencing  the  will,  and  how  far  the  will,  it  being  an 
intellectual  capacity,  is  acted  upon  by  them. 
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The  rule  admitting  presumptive  evidence  does  not  require 
that  this  connection  between  the  two  facts  should  be  inva- 
riable and  absolutely  certain,  but  only  that  it  should  exist 
in  a  majority  of  cases,  or  so  often  as  to  warrant  the  court 
in  saying  that  some  reasonable  inference  might  be  drawn 
from  it 

And  for  this  reason  it  need  not  be  shown  that  the  defend- 
ant always  gamed  when  intoxicated,  for  then  the  proof  of 
intoxication  would  be  proof  positive  of  the  gaming,  but  the 
fact  that  he  usually  gamed  when  intoxicated,  and  at  no  other 
time,  is  admissible  to  show  the  probability  of  the  fact 

If  the  habit,  or  the  influence  of  the  ardent  spirits  on  the 
defendant,  was  not  established  to  the  satisfaction  of  the  jury, 
then  it  went  for  nothing.  The  court  here  must  decide  upon 
the  offer,  and  if  the  offer  was  right  in  theory,  it  was  for  the 
jury  alone  to  say  if  this  condition  of  intoxication,  on  the 
occasion  in  question,  or  this  influence  of  alcohol  was  estab- 
lished to  their  satisfaction. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 
Thompson  brought  suit  in  the  court  below  to  recover  on 
three  promissory  notes,  purporting  to  be  given  on  the  first 
day  of  January,  1857,  by  Bowie  to  Steer,  and  indorsed  to 
him.  Bowie  sought  to  avoid  their  payment  on  the  ground 
that  they  were  founded  on  a  gaming  consideration,  and 
therefore  void,  even  in  the  hands  of  an  indorsee,  without 
notice,  because  the  statute  of  9th  Anne,  avoiding  gambling 
contracts,  was  in  force  in  the  District  of  Columbia,  where 
they  were  executed.  There  was  no  direct  evidence  offered 
on  the  trial  to  impeach  the  consideration  of  the  notes;  but 
what  is  called  circumstantial  evidence,  in  contradistinction 
to  direct  evidence,  was  relied  on  to  prove  the  defence.  A 
brother  of  the  defendant  was  called  by  him,  and  allowed  to 
testify;  that  whenever  his  brother  was  under  the  influence 
of  liquor,  he  had  a  prapensity  to  gamble^  and  it  is  contended, 
as  he  was  drunk  on  the  morning  the  notes  were  given,  and 
as  they  were  in  the  handwriting  of  a  professional  gambler, 
and  payable  to  the  keeper  of  a  gaming-house,  the  inference 
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is  fair  and  reasonable,  that  they  were  given  for  money  won 
at  play. 

Did  the  court  err  in  admitting  this  evidence? 

If  it  did  err  in  this  matter,  then  the  judgment  must  be 

reversed,  for,  undoubtedly,  the  juiy,  in  the  formation  of  their 

verdict,  must  have  been  greatly  influenced  by  testimony  that 

"the  general  character  or  habit  of  Bowie  was  to  gamble  when 

intoxicated. 

All  evidence  must  have  relevancy  to  the  question  in  issue, 
and  tend  to  prove  it.  If  not  a  link  in  the  chain  of  proof,  it 
is  not  properly  receivable.  Could  the  habit  of  Bowie  to 
gamble,  when  drunk,  legally  tend  to  prove  that  he  did  gam- 
ble on  the  day  the  notes  were  executed  ?  The  general  char^ 
acter  and  habits  of  Bowie,  were  not  fit  subjects  of  inquiry 
in  this  suit  for  any  purpose.  The  rules  of  law  do  not  require 
the  plaintiff  to  be  prepared  with  proofs  to  meet  such  evi- 
dence. That  Bowie  gambled  at  other  times,  when  in  liquor, 
was  surely  no  legal  proof  that  because  he  was  in  liquor  on 
the  Ist  day  of  January,  1857,  he  gambled  with  Steer.  It  is 
very  rare  that  in  civil  suits  the  character  of  the  party  is  ad- 
missible in  evidence,  and  it  is  never  permitted,  unless  the 
nature  of  the  action  involves  or  directly  affects  the  general 
character  of  the  party.*  Bowie  was  not  charged  with  fraud, 
or  with  any  action  involving  moral  turpitude.  He  was  sim- 
ply endeavoring  to  show  that  his  own  negotiable  paper  was 
given  for  money  lost  at  play;  and  to  allow  him,  as  tending 
to  prove  this,  to  give  in  evidence  his  habit  to  gamble  when 
drunk,  would  overturn  all  the  rules  established  for  the  in- 
vestigation of  truth.  When  trying  a  prisoner  on  an  indict- 
ment, for  a  particular  crime,  proof  that  he  has  a  general 
disposition  to  commit  the  crime  is  never  permitted.t  If  a 
man  charged  with  the. larceny  of  a  horse  was  proved — in 
connection  with  other  evidence  tending  to  show  his  guilt — 
to  be  drunk  on  the  day  the  horse  was  stolen,  would  any 
court  allow  the  general  evidence  to  go  to  the  jury  that, 

*  1  Greenleaf  8  Ev.,  {  (A. 

f  1  PhiUips  on  Evidence,  p.  148 ;  The  State  v.  Field,  14  Maine,  249. 
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when  drunk,  he  always  stole  a  horse  ?  And  yet,  the  general 
rules  of  evidence  are  the  same  in  civil  as  in  criminal  cases. 
"  There  is  no  difference,"  says  Abbott,  Justice,*  "  as  to  the 
rules  of  evidence  between  criminal  and  civil  cases;  what 
may  be  received  in  the  one  may  be  received  in  the  other, 
and  what  is  rejected  in  the  one  ought  to  be  rejected  in  the 
other.'' 

The  uniform  habit  of  a  party  to  loan  money  at  usurious 
interest,  was  not  considered  by  the  Supreme  Court  of  New 
York  a  legal  foundation  for  a  verdict  establishing  usury, 
although  one  usurious  loan  had  been  proved  between  the 
parties  to  the  suit,  and  it  was  altogether  probable,  that  the 
case  under  review  was  of  that  description.f  The  uniform 
habit  of  Bowie,  when  drunk,  to  gamble  is  not  a  legal  founda- 
tion for  this  verdict,  although  it  is  highly  probable  that  the 
notes  in  controversy  were  executed  by  him  for  a  gaming 
consideration. 

There  are  other  assignments  of  error,  which  it  is  unneces- 
sary to  notice,  as  the  decision  of  this  question  disposes  of  the 
case. 

The  judgment  of  the  court  below  is  reversed,  and  man- 
date ordered,  with  instructions  to  award  a 

Venirb  db  novo, 

Mr.  Justice  GRIER  dissenting: 

I  cannot  give  my  assent  to  the  reversal  of  this  judgment 
for  the  reason  alleged  in  the  opinion  of  the  court,  nor  for 
any  other. 

The  defence  to  the  payment  of  these  notes  was  that  they 
were  obtained  by  fraud  from  the  defendant  when  he  was 
drunk,  and  were  without  consideration  and  void. 

Now,  fraud  will  not  be  presumed  but  must  be  proved  as 
other  facts,  either  by  direct  proof  or  by  circumstantial  evi- 
dence which  will  convince  the  mind  of  a  jury  that  a  fraud 

*  Rex  17.  Watson,  2  Starkie,  155;   Regina  v.  Hurphy,  8  Carrington  and 
Payno,  806. 
I  Jackson  ez  dem  Norris  v.  Smith,  7  Cowen,  719. 
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was  committed.  It  is  seldom  that  a  fraud  or  conspiracy  to 
cheat  can  be  proved  in  any  other  way  than  by  circumstantial 
evidence,  as  knaves  have  usually  sufficient  cunning  to  have 
no  witnesses  present  who  can  testify  directly  to  their  fraudu- 
lent contrivances.  Circumstantial  evidence  is  often  as  con- 
vincing to  the  mind  as  direct  testimony,  and  often  more  so, 
A  number  of  concurrent  facts,  like  rays  of  the  sun,  all  con- 
verging to  the  same  centre,  may  throw  not  only  a  clear  light 
but  a  burning  conviction ;  a  conviction  of  truth  more  infalli- 
ble than  the  testimony  even  of  two  witnesses  directly  to  a 
fact.  A  cord  of  sufficient  strength  to  suspend  a  man  may 
be  formed  of  threads,  not  one  of  which,  alone,  would  support 
the  weight  of  a  pound  or  even  of  an  ounce. 

When  it  becomes  necessary  for  the  purpose  of  justice  to 
have  resort  to  circumstantial  evidence,  it  is  the  usual  course 
of  counsel  to  object  to  each  thread  because  it  will  not  sup- 
port the  whole  wei^t  of  the  case.  Thus,  if  the  defence  be 
that  a  note  was  obtiiined  by  a  combination  of  a  band  of 
gamblers  and  swindlers  from  a  drunken  man,  as  but  one 
fact  or  circumstance  can  be  proved  at  a  time,  the  learned 
counsel  will  object  to  the  ofter  to  prove  that  the  payee  kept 
a  gambling-house,  and  will  gravely  quote  the  decision  of 
some  learned  judge,  that  a  plea  of  usury  cannot  be  substan- 
tiated by  proof  that  the  plaintiff  had  the  character  of  being 
a  usurer;  so  also  that  he  executed  four  other  notes  at  the 
same  time  to  other  notorious  gamblers,  &c.  No  one  of  these 
facts  standing  by  itself  would  be  received  as  evidence  in  de- 
fence. But  the  court  received  evidence  of  the  following 
facts: 

The  defendant  gave  evidence,  by  several  witnesses,  tend- 
ing to  prove  that  Steer  kept  a  gambling-house  in  Washing- 
ton City  at  the  time  of  the  date  of  the  said  notes,  and  was 
not  engaged  in  any  other  business  to  the  knowledge  of  the 
witnesses,  and  had  no  property  to  their  knowledge,  and  that 
the  defendant  was  at  a  social  entertainment  on  the  night  of 
the  31st  of  December,  1856,  and  became  grossly  intoxicated, 
so  that,  in  the  opinion  of  said  witnesses,  he  was  unlit  to 
transact  business,  and  that  he  remained  in  such  condition 
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when  he  left  the  place  of  said  entertainment  with  the  other 
guests  who  were  there,  and  that  he  left  in  such  condition 
between  one  and  two  o'clock  in  the  morning  of  the  Ist  of 
January,  1857,  and  also  that  the  body  of  said  notes  was 
written  in  the  handwriting  of  J.  R.  James,  who  not  only 
frequented  the  gaming-house  of  the  said  Steer,  but  other 
gaming-houses ;  and  then  gave  evidence  to  prove  that  said 
James  was  a  gambler  by  profession.  And  the  defendant 
then  oftered  to  prove  that  a  note  dated  on  the  Ist  January, 
1857,  for  $1000,  was  given  by  the  defendant,  payable  to 
Campbell,  and  indorsed  by  him,  to  one  Johnson,  and  that 
Campbell  was  a  frequenter  of  the  said  gaming-house,  and 
assisted  in  dealing  for  the  said  Steer.  And  the  plaintift*  ob- 
jected to  the  said  note  to  Campbell  being  admitted  in  evi- 
dence, but  the  court  overruled  the  objection  and  admitted 
the  said  note  to  be  read  in  evidence.  After  the  reception 
of  this  testimony,  of  which  this  court  h»  found  no  fault,  the 
defendant  proposed  to  add  another  fact,  to  wit :  "  that  when 
the  defendant  was  under  the  influence  of  liquor  he  had  a 
propensity  to  gamble." 

This  admission  of  evidence  of  a  fact,  of  little  consequence 
in  the  decision  of  the  case,  has  been  seized  upon  here  and 
treat^id  as  the  only  fact  in  the  case,  and  not  a  circumstance, 
which,  unless  connected  with  others,  of  itself  formed  no 
defence.  Now  if  it  was  wholly  irrelevant,  it  did  no  harm  to 
either  party.  If  it  was  a  fact,  which  might  influence  the 
mind  of  a  jury,  why  should  it  be  withheld  from  them  ?  In 
a  charge  of  fraud  courts  have  said,  what  is  evidence  to  affect 
the  mind  of  a  jury  is  often  difficult  to  decide  or  distinguish. 
But  any  fact,  though  in  itself  of  slight  importance,  will  not 
be  withheld.  In  such  cases  it  is  not  for  the  court  to  treat 
the  jury  as  persons  without  discernment,  where  the  issue  is 
one  purely  of  fact.  Now  there  is  not  a  fact  stated  as  having 
been  proved,  taken  by  itself,  as  per  se  a  defence  to  the  action, 
which  counsel  might  not  with  equal  justice  have  treated  as 
absurd  or  ridiculous.  But  if  the  court  below  had  selected 
this  fact  from  all  the  others  as  peculiarly  liable  to  objection, 
their  judgment  might  have  been  liable  to  the  same  charge. 
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Thb  Statb  op  Mississippi  v.  Johnson,  President. 

1.  The  President  of  the  United  States  cannot  be  restrained  by  injunction 

from  carrying  into  effect  an  act  of  Congress  alleged  to  be  unconstitu- 
tional, nor  will  a  bill  having  such  a  purpose  bo  allowed  to  be  filed. 

2.  It  makes  no  difference  whether  such  incumbent  of  the  Presidential  office 

be  described  in  the  bill  as  President  or  simply  as  a  citizen  of  a  State. 

This  was  a  motion  made  bj  Messrs.  Sharkey  and  R.  J". 
Walker,  on  behalf  of  the  State  of  Mississippi,  for  leave  to  file 
a  bill  in  the  name  of  the  State  praying  this  court  perpetually 
to  enjoin  and  restrain  Andrew  Johnson,  a  citizen  of  the 
State  of  Tennessee  and  President  of  the  United  States,  and  his 
officers  and  agents  appointed  for  that  purpose,  and  especially 
E.  0.  C.  Ord,  assigned  as  military  commander  of  the  district 
where  the  State  of  Mississippi  is,  from  executing  or  in  any 
manner  carrying  out  two  acts  of  Congress  named  in  the  bill, 
one  '*  An  act  for  the  more  efficient  government  of  the  rebel 
States,"  passed  March  2d,  1867,  notwithstanding  the  Presi- 
dent's veto  of  it  as  unconstitutional,  and  the  other  an  act 
supplementary  to  it,  passed  in  the  same  way  March  23d, 
1867 ;  acts  commonly  called  the  Reconstruction  Acts. 

The  former  of  these  acts,  reciting  that  no  legal  State  gov- 
ernments or  adequate  protection  for  life  or  property  now 
exists  in  the  rebel  States  of  Virginia,  ITorth  Carolina,  South 
Carolina,  Georgia,  Mississippi,  Alabama,  Louisiana,  Florida, 
Texas,  and  Arkansas,  and  that  it  was  necessary  that  peace 
and  good  order  should  be  enforced  in  them  until  loyal  and 
republican  State  governments  could  be  legally  established, 
divided  the  States  named  into  five  military  districts,  and 
made  it  the  duty  of  the  President  to  assign  to  each  one  an 
officer  of  the  army,  and  to  detail  a  sufficient  military  force 
to  enable  him  to  perform  his  duties  and  enforce  his  au- 
thority within  his  district.  It  made  it  the  duty  of  this 
officer  to  protect  all  persons  in  their  rights,  to  suppress  in- 
surrection, disorder,  violence,  and  to  punish,  or  cause  to  be 
punished,  all  disturbers  of  the  public  peace  and  criminals, 
either  through  the  local  civil  tribunals  or  through  military 
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commissions,  which  the  act  authorized.  It  provided,  further, 
tliat  on  the  formation  of  new  constitutions  and  certain  con- 
ditions which  the  act  prescribed,  the  States  respectively 
should  be  declared  entitled  to  representation  in  Congress 
and  the  preceding  part  of  the  act  become  inoperative ;  and 
that  until  they  were  so  admitted  any  civil  governments 
which  might  exist  in  them  should  be  deemed  provisional 
only,  and  subject  to  the  paramount  authority  of  the  United 
States,  at  any  time  to  abolish,  modify,  control,  or"  super- 
sede it. 

The  second  of  the  two  acts  related  chiefly  to  the  registra- 
tion of  voters  who  were  to  form  the  new  constitutions  of  the 
States  in  question. 

The  bill  set  out  the  political  history  of  Mississippi  so  far 
as  related  to  its  having  become  one  of  the  United  States ; 
and  "  that  forever  after  it  was  impossible  for  her  people,  or 
for  the  State  in  its  corporate  capacity,  to  dissolve  that  con- 
nection with  the  other  States,  and  that  any  attempt  to  do  so 
by  secession  or  otherwise  was  a  nullity;"  and  she  "now 
solemnly  asserted  that  her  connection  with  the  Federal  gov- 
ernment was  not  in  anywise  thereby  destroyed  or  impaired ;" 
and  she  averred  and  charged  "that  the  Congress  of  the 
United  States  cannot  constitutionally  expel  her  from  the 
Union,  and  that  any  attempt  wliich  practically  does  so  is  a 
nullity." 

The  bill  then  went  on : 

''The  acts  in  question  annihilate  the  State  and  its  govern- 
ment, by  assuming  for  Congress  the  power  to  control,  modify, 
and  even  abolish  its  government — in  short,  to  exert  sovereign 
power  over  it — and  the  utter  destruction  of  the  State  must  be 
the  consequence  of  their  execution.  They  also  violate  a  well- 
known  salutary  principle  in  governments,  the  observance  of 
which  can  alone  preserve  them,  by  making  the  civil  power  sub- 
ordinate to  the  military  power,  and  thus  establish  a  military 
rule  over  the  States  enumerated  in  the  act,  and  make  a  prece- 
dent by  which  the  government  of  the  United  States  may  be 
converted  into  a  military  despotism,  in  which  every  man  may 
be  deprived  of  his  goods,  lands,  liberty,  and  life,  by  the  breath 
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of  a  military  commander,  or  the  sentence  of  the  military  com- 
mission or  tribunal,  without  the  benefit  of  trial  by  jury,  and 
without  the  observance  of  any  of  those  requirements  and  guar- 
antees by  which  the  Constitution  and  laws  so  plainly  protect 
and  guard  the  rights  of  the  citizen.  And  the  more  effectually 
to  accomplish  this  purpose  the  said  acts  divide  the  ten  Southern 
States  into  five  military  districts,  and  make  it  the  duty  of  the 
President  to  assign  an  officer  to  the  command  of  each  district, 
and  to  place  a  sufficient  force  under  him,  whose  will  is  to  be  the 
law  and  his  soldiers  the  power  that  executes  it.  It  is  declared 
to  be  his  duty  to  protect  all  persons  in  their  rights  of  person 
and  property;  to  suppress  insurrections,  disorder,  and  violence; 
and  to  punish,  or  cause  to  be  punished,  all  disturbers  of  the 
peace  and  criminals;  and  he  may  organize  military  commissions 
and  tribunals  to  tiy  offenders  when  he  may  think  proper.  But, 
by  what  rule  or  law  is  he  to  judge  of  the  rights  of  person  or 
property?  By  what  rule  or  law  is  he  to  arrest,  try,  and  punish 
criminals?  By  what  rule  or  law  is  he  to  judge  whether  they 
have  committed  crimes?  The  answer  to  these  questions  is 
plain, — by  his  own  will ;  for,  though  he  may  adopt  the  State  au- 
thorities as  his  instruments  if  he  will,  yet  he  may  reject  them 
if  he  will.  A  scope  of  power  so  broad,  so  comprehensive,  was 
never  before  vested  in  a  military  commander  in  any  government 
which  guards  the  rights  of  its  citizens  or  subjects  by  law.  It 
embraces  necessarily  all  those  subjects  over  which  the  States 
reserved  the  power  to  legislate  for  themselves,  as  essential  to 
their  existence  as  States,  including  the  domestic  relations,  all 
the  rights  of  property,  real  and  personal;  the  rights  of  personal 
security  and  personal  liberty;  and  assumes  the  right  to  control 
the  whole  of  the  domestic  concerns  of  the  State.  These  acts 
also  provide  that  the  governments  now  existing  in  the  Southern 
States  are  but  provisional  governments,  subject  to  the  para- 
mount, authority  of  Congress,  which  may  at  any  time  abolish, 
modify,  control,  or  supersede  them." 

It  then  charged  that,  from  infarmation  and  belief,  the 
said  Andrew  Johnson,  President,  in  violation  of  the  Consti- 
tution, and  in  violation  of  the  sacred  rights  of  the  States, 
would  proceed,  notwithstanding  his  vetoes,  and  as  a  mere 
ministerial  dutyy  to  the  execution  of  said  acts,,  as  though  they 


_  H 
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were  the  law  of  the  land,  which  the  vetoes  prove  he  would 
not  do  if  he  had  any  discretion,  or  that  in  doing  so  he  per- 
formed anything  more  than  a  mere  ministerial  duty ;  and 
that  with  the  view  to  the  execution  of  said  acts  he  had  as- 
signed General  E.  O.  C.  Ord  to  the  command  of  the  States 
of  Mississippi  and  Arkansas. 

Upon  an  intimation  made  a  few  days  before  by  Mr.  Shar- 
key, of  his  desire  to  file  this  bill,  the  Attorney-General 
objected  to  it  in  limine^  as  containing  matter  not  fit  to  be 
received.  The  Chief  Justice  then  stated  that  while  as  a 
general  thing  a  motion  to  file  a  bill  was  granted  as  of 
course,  yet  if  it  was  suggested  that  the  bill  contained  scan- 
dalous or  impertinent  matter,  or  was  in  other  respects  im- 
proper to  be  received,  the  court  would  either  examine  the 
bill  or  refer  it  to  a  master  for  examination.  The  only 
matter,  therefore,  which  would  now  be  considered  was  the 
question  of  leave  to  file  the  bill. 

Messrs.  Sharkey ^  B.  J.  Walker y  and  Grarlandy  by  briefs  filed: 

Can  the  President  of  the  United  States  be  made  a  party 
defendant  to  this  bill  ?  There  is  no  precedent  directly  to 
the  point.  Yet  it  is  believed  the  question  has  been  virtually 
settled.  It  is  important,  in  this  connection,  to  mark  the 
distinction  between  what  are  called  political  powers  and 
such  as  are  ministerial.  In  the  exercise  of  discretionary  or 
political  powers,  courts  will  not  undertake  to  control  the 
action  of  officers;  but  not  so  with  regard  to  ministerial 
duties,  in  the  exercise  of  which  no  one  is  above  the  law, 
however  exalted  his  position.  Fortunately,  we  have  neither 
a  king  nor  an  emperor,  nor  a  parliament,  who  are  omnipo- 
tent or  above  the  Constitution. 

Our  Constitution  declares  that  "the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  this  Con- 
stitution," &c.  And  thus  the  judiciary  are  made  the  guard- 
ians and  protectors  of  the  Constitution. 

The  President  is  but  the  creature  of  the  Constitution,  one 
of  the  agencies  created  by  it  to  carry  it  into  practical  opera- 
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tion;  and  it  would  be  strange  if  he  should  be  permitted  to 
exert  his  agency  in  violating  that  instrument,  and  then  claim 
exemption  from  the  process  of  the  court  whose  duty  it  is  to 
guard  it  against  abuses,  because  he  is  the  chief  executive 
officer  of  the  government,  and  especially  when  he  is  exert- 
ing a  mere  ministerial  duty;  for  that  is  all  he  does  exert  in 
executing  an  act  of  Congress ;  he  has  no  discretion  in  the 
matter.  The  Constitution  makes  no  distinction  as  to  parties. 
The  case  is  the  criterion,  no  matter  who  is  plaintiff  or  who 
defendant;  and  if  the  President  be  exempt  from  the  process 
of  the  law,  he  is  above  the  law.  On  the  trial  of  Aaron  Burr, 
an  Application  was  made  for  a  subpoend  duces  tecuin,  to  be  di- 
rected to  the  President  of  the  United  States;  and  the  appli- 
cation was  resisted  on  the  ground  that  the  President  was 
not  amenable  to  the  process  of  the  court,  and  could  not  be 
drawn  from  the  discharge  of  his  duties  at  the  seat  of  govern- 
ment, and  made  to  attend  the  court  sitting  at  Richmond. 
But  Chief  Justice  Marshall,  who  tried  the  case,  drew  the 
distinction  between  the  President  and  the  King  of  Eng- 
land, and  held  that  all  officers  in  this  country  were  aubordi- 
nate  to  the  law,  and  must  obey  its  mandate,  and,  therefore, 
sustained  the  application.  There,  the  sabpmnd  duces  tecum 
was  only  a  command  to  the  President  to  do  a  particular 
thing.  Here,  the  injunction  asked  for  is  but  a  command  to 
him  not  to  do  a  particular  thing  under  a  void  authority. 
The  principle  is  the  same  in  the  two  cases,  as  well  as  the 
means  of  coercing  obedience;  and  the  reasoning  of  Chief 
Justice  Marshall  reaches  and  settles  the  question  now  before 
this  court.  The  Constitution  provides,  indeed,  that  all  officers 
may  be  impeached ;  but  this  does  not  exonerate  them  from 
personal  liability  for  acts  done  under  color  of  office,  the 
President  as  well  as  other  officers. 

If  the  President  be  exempt,  why  not  all  his  cabinet 
officers?  They  all  constitute  but  parts  of  the  executive  de- 
partment of  the  government  Yet  in  Marbury  v.  Madison^ 
Secretary  of  State*  it  was  decided  that  the  acts  of  the  Secre- 

*  1  Cranch,  187. 
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tary  of  State  were  the  acts  of  the  President,  and  that  the 
secretary  might  be  subjected  to  the  process  of  mandamus. 
Why  would  it  not  just  as  well  lie  against  the  President?  It 
would  be  strange  to  hold  that  the  subordinate  is  liable  and 
may  be  sued  for  acts  which  are  the  acts  of  his  principal,  and 
yet  that  the  principal  is  not  liable  and  cannot  be  subjected 
to  the  process  of  law.  Even  more  recently,  in  the  cases  of 
Mr.  Kendall,  Postmaster-General,  and  of  Mr.  Guthrie,  Sec- 
retary of  the  Treasury,  this  court  has  decided  that  officers  of 
the  executive  department  are  liable  to  the  process  of  the 
court.*  The  case  of  Ellis  v.  Earl  Gray^f  is  a  leading  case  in 
England,  and  has  been  approved  in  this  court.  It  was  thfere 
decided  that  the  Lords  of  the  Treasury,  constituting  the 
prominent  department  of  the  executive  government,  might 
be  enjoined  by  the  judicial  department.  In  that  country, 
the  King  is  supposed  to  be  above  the  law,  and  is  the  fountain 
of  justice;  yet  his  immediate  subordinate  departments  are 
not  above  it.  In  this  country  the  President  is  not  above  the 
law;  it  is  above  him,  and  hence  he  must  be  subject  to  its 
restraints. 

In  The  State  of  Ohio  ex  rel.  v.  Chxise^  Governor ^X  the  objection 
was  raised,  that  a  mandamus  would  not  lie  against  the  gov- 
ernor. But,  in  delivering  the  opinion.  Chief  Justice  Bartley 
said: 

"  Under  our  system  of  government,  no  officer  is  placed  above 
the  restraining  authority  of  the  law,  which  is  truly  said  to  be 
universal  in  its  behests,  all  paying  it  homage,  the  least  as  feel- 
ing its  care,  and  the  greatest  as  not  being  exempt  from  its 
power." 

If  the  chief  executive  officer  of  a  State  is  liable  to  be  con- 
trolled by  the  courts  of  the  State  in  the  discharge  of  minis- 
terial duties,  for  much  stronger  reasons  is  the  chief  executive 
officer  of  the  United  States  liable  to  be  controlled  by  this 
court  under  the  provisions  of  the  Federal  Constitution.    In 

*  KendaU  v.  The  United  States,  12  Peters,  524;  United  States  v.  Guthrie, 
17  Howard,  2S4. 
t  6  Simons,  214.  t  ^  ^^^o  ^^^t  ^^* 
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Greene  v.  Mumford*  the  Supreme  Court  of  Rhode  Island 
said,  in  regard  to  oificers : 

"  If  they  are  departing  from  the  power  which  the  law  has 
vested  in  them,  if  they  are  assuming  to  themselves  a  power 
over  property  which  the  law  does  not  give  them,  this  court  no 
longer  considers  them  as  acting  under  their  commission,  but 
treats  them  as  individuals." 

By  the  same  principle,  the  President,  when  acting  in  op- 
position to  the  Federal  Constitution,  may  be  treated  as  an 
individual. 

n.  Does  the  bill  present  a  case  proper  for  the  interposi- 
tion of  this  court?  [The  learned  counsel  then  went  fully 
into  this  point,  enlarging  upon  and  enforcing,  by  argument 
and  authority,  the  positions  set  forth  in  the  bill  itself] 

Mr..Stanbery^  A.  G,,  contra: 

It  is  manifest  here  that  the  case  made  against  Andrew 
Johnson  is  not  made  against  him  as  an  individual,  as  a 
natural  person,  for  any  acts  that  he  intends  to  do  as  Andrew 
Johnson  the  man,  but  altogether  in  his  official  capacity  as 
President  of  the  United  States.  The  evil  complained  of,  so 
far  as  he  is  concerned,  is  in  the  execution  of  what  he  con- 
siders to  be  his  official  duty  (as  they  say,  notwithstanding  his 
vetoes),  to  execute  certain  acts  of  Congress  by  appointing 
the  necessary  officers.  By  his  seeing  to  the  execution  of 
those  laws  the  mishief  ensues  of  which  they  complain;  and, 
therefore,  they  ask  this  court  to  make  him  a  party  defendant; 
they  ask  this  court  to  submit  him,  as  President,  to  the  pro- 
cess of  stibpoena;  to  compel  his  attendance;  to  bring  him,  as 
President,  within  the  power  of  this  court;  and  to  compel 
him,  by  the  power  which  a  court  of  equity  possesses  to  en- 
force its  decrees,  to  do  that,  in  regard  to  these  laws,  which 
this  court  may  deem  to  be  proper. 

The  opposing  counsel  admit  that  this  is  a  case  of  the  first 
impression;  that  they  have  no  precedent  for  such  a  bill;  but 

*  5  Bbode  Island,  472. 
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they  have  certain  analogies,  they  think,  under  which  this 
court  will  find  power  to  bring  the  President  here,  and  make 
him  perform  the  behests  of  this  court.  It  will  be  observed 
that  there  is  no  allegation  that  the  President  is  about  to  do 
anything  of  his  own  motion,  which,  as  President,  he  is  not 
authorized  to  do.  The  allegation  is,  that  he  is  about  to  exe- 
cute certain  laws  passed  by  Congress;  that  he  considers  it  his 
duty  to  execute  those  laws;  but  that  this  court  is  a  better 
judge  of  his  duty  as  President  than  the  President  himself; 
and  that  when  he  seeks  to  execute  a  law,  and  to  avoid  im- 
peachment and  denouncement  as  unfaithful  to  his  duty  as 
Executive,  this  court  is  to  interfere  and  tell  him  what  his 
duty  is  in  the  premises,  and  compel  him  to  perform  it. 

Now,  I  beg  attention  to  the  cases  upon  which  the  counsel 
rely,  not  as  in  point,  but  as  in  close  analogy;  and,  first  of  all, 
is  what  was  decided  in  the  case  of  Burr,  by  Chief  Justice 
Marshall.  In  the  course  of  the  prosecution  against  Colonel 
Burr,  his  counsel  deemed  it  necessary  that  they  should  have 
possession  of  a  certain  letter  written  to  the  then  President, 
Mr.  Jefferson,  by  General  Wilkinson.  It  did  not  exactly 
appear  whether  it  w^as  a  private  letter  or  an  oflBlcial  letter, 
but  it  was  said  to  be  a  letter  in  the  possession  of  the  Presi- 
dent. The  counsel  of  Colonel  Burr  moved  for  a  subpoena  to 
be  issued  by  the  court  to  the  President,  commanding  him 
to  appear  and  bring  with  him  that  paper.  The  question  was 
Argued  by  the  counsel  for  the  United  States,  and  by  the 
^counsel  for  Colonel  Burr;  and,  although  the  counsel  for  the 
XTnited  States  did  not  admit  that  such  process  could  be 
issued  against  the  President,  they  waived  the  point,  and  the 
whole  argument  was  upon  the  right  of  the  party  to  have  the 
j)aper  itself.  They  got  upon  that  side  issue,  and  did  not  argue, 
ibut  merely  stated  the  other  point,  that,  according  to  their 
idea,  a  subpoena  could  not  issue  against  the  President.  How- 
ever, when  Chief  Justice  Marshall  came  to  decide  the  matter, 
undoubtedly  he  was  of  opinion  that  a  subpoena  might  issue 
against  the  President,  as  President,  to  produce  a  paper  in 
his  possession  as  President  Counsel  in  this  case  argue 
from  that,  if  the  President  is  liable  to  the  process  of  the 
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court  by  subpoena  to  testify,  he  is  liable  to  the  process  and 
the  action  of  the  court  as  a  party  to  abide  any  order  which 
the  court  may  make.  I  will  go  a  step  or  two  further  with 
that  case,  to  show  how,  notwithstanding  the  opinion  that 
was  delivered  by  the  Chief  Justice,  the  court  came  to  a 
point  in  which  they  would  not  take  another  step. 

When  the  subpoena  was  received  by  the  President,  Mr. 
Jefferson,  he  did  not  give  to  it  any  notice.  He  did  not  even 
make  any  return  to  the  court,  nor  any  excuse  to  the  court. 
He  simply  wrote  a  letter  to  the  district  attorney,  in  which 
he  stated,  that  he  could  not  conceive  how  it  was  that,  under 
such  circumstances,  the  court  should  order  him  to  go  there 
by  subpoena;  that  he  would  not  go;  that  he  did  not  propose  to 
go;  but  he  said  to  the  district  attorney  that  there  was  no 
difficulty  in  obtaining  the  paper  in  the  proper  way.  But  he 
would  pay  no  respect  to  the  subpoena.  Thereupon  Colonel 
Burr  himself  moved  for  compulsory  process  to  compel  the 
President  to  come.  Of  course  that  was  legitimate.  If  the 
court,  in  saying  that  the  President  was  amenable  to  sub- 
poena, was  right,  the  court  was  bound,  at  the  instance  of  the 
defendant,  to  follow  it  up  by  process  of  attachment  to  com- 
pel obedience  to  its  lawful  order.  At  that  point,  however, 
the  court  hesitated,  and  not  a  step  further  was  taken  toward 
enforcing  the  doctrine  laid  down  by  the  Chief  Justice.  It 
then  became  quite  too  apparent  that  a  very  great  error  had 
been  committed.  I  say  a  very  great  error,  with  the  greatest 
submission  to  the  great  Chief  Justice,  who,  on  circuit,  at 
nisi  priuSf  suddenly,  on  a  motion  of  this  kind,  had  held  that 
the  President  of  the  United  States  was  liable  to  the  subpoena 
of  any  court  as  President. 

Is  not  the  proposition  subversive  of  all  ideas  of  what 
government  is  and  of  the  purposes  for  which  a  President  is 
put  in  the  executive  chair,  that  whenever  there  are  contro- 
versies between  individuals  anywhere  in  the  United  States, 
and  the  President  even  in  his  natural  capacity  happens  to 
know  anything  about  them,  wherever  the  process  of  the 
court  can  extend  to  him  territorially,  he  is  bound  to  quit 
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his  office,  to  leave  his  place  at  the  head  of  the  government, 
and  to  attend  to  the  business  of  the  individual  citizen ;  to 
remit  his  duties  over  the  whole  and  attend  to  his  duties  to 
the  individual  ?  I  know  in  that  case  of  Burr  an  attempt  was 
made  to  distinguish  between  the  President  and  a  king  or 
queen  of  Great  Britain,  for  it  was  acknowledged  by  every 
one  that  there  was  no  authority  in  England  for  a  suit  or  a 
subpoena  or  any  command  to  the  head  of  the  government 
to  appear  before  any  court.  But  it  is  said  that  that  depended 
upon  the  divinity  which  hedged  a  king  or  crowned  head; 
that  with  us  our  President  had  no  such  immunity;  that  he 
could  do  wrong,  although  the  King  of  England  could  not  do 
wrong;  that  he  was  liable  to  punishment,  liable  under  cer- 
tain circumstances  to  process,  and  they  attempted  to  make 
a  distinction  between  the  two.  Undoubtedly  so  far  as  the 
mere  iqdividual  man  is  concerned  there  is  a  great  difference 
between  the  President  and  a  king;  but  so  far  as  the  office  is 
concerned — so  far  as  his  position  as  the  great  executive  offi- 
cer of  this  government  is  concerned — ^I  deny  that  there  is  a 
particle  less  dignity  belonging  to  the  office  of  President  than 
to  the  office  of  King  of  Great  Britain  or  of  any  other  poten- 
tate on  the  face  of  the  earth.  He  represents  the  majesty  of 
the  law  and  of  the  people  as  fully  and  as  essentially,  and 
with  the  same  dignity,  as  does  any  absolute  monarch  or  the 
head  of  any  independent  government  in  the  world. 

It  is  not  upon  any  peculiar  immunity  that  the  individual 
has  who  happens  to  be  President;  upon  any  idea  that  he 
cannot  do  wrong ;  upon  any  idea  that  there  is  any  particular 
sanctity  belonging  to  him  as  an  individual,  as  is  the  case 
with  one  who  has  royal  blood  in  his  veins ;  but  it  is  on  ac- 
count of  the  office  that  he  holds  that  I  say  the  President  of 
the  United  States  is  above  the  process  of  any  court  or  the 
jurisdiction  of  any  court  to  bring  him  to  account  as  Presi- 
dent. There  is  only  one  court  or  qiLOsi  court  that  he  can  be 
called  upon  to  answer  to  for  any  dereliction  of  duty,  for 
doing  anything  that  is  contrary  to  law  or  failing  to  do  any- 
thing which  is  according  to  law,  and  that  is  not  this  tribunal 
but  one  that  sits  in  another  chamber  of  this  Capitol.    There 
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he  can  be  called  and  tried  and  punished,  but  not  here  while 
he  is  President ;  and  after  he  has  been  dealt  with  in  that 
chamber  and  stripped  of  the  robes  of  office,  and  he  no  longer 
stands  as  the  representative  of  the  government,  then  for  any 
wrong  he  has  done  to  any  individual,  for  any  murder  or  any 
crime  of  any  sort  which  he  has  committed  as  President,  then 
and  not  till  then  can  he  be  subjected  to  the  jurisdiction  of 
the  courts.  Then  it  is  the  individual  they  deal  with,  not  the 
representative  of  the  people. 

But  what  would  be  the  consequences  if  the  court  should 
issue  this  subpcBua  against  the  President  now,  and  like  Mr. 
Jefterson  he  should  decline  to  obey  it,  not  out  of  any  disre- 
spect to  this  court,  but  out  of  respect  to  the  high  office  which 
he  fills  ?  If  the  court  should  entertain  this  case,  and  di- 
rect its  subpoena  to  issue  to  the  President,  what  will  come 
if,  as  is  inevitable,  he  will  not  obey  it?  No  man  in  the  na- 
tion entertains  a  higher  respect  for  this  court  than  he  does, 
but  as  the  custodian  of  his  office,  as  the  person  there  repre- 
senting the  nation,  it  is  not  for  Andrew  Johnson  to  speak; 
it  is  for  the  President.  He  has  no  particular  personal  dig- 
nity of  his  own  to  take  care  of,  but  he  is  bound  to  take  care 
of  the  dignity,  the  rights,  and  the  prerogatives  that  belong 
to  him  as  President.  The  one  he  may  lay  down  and  be  as 
humble  as  he  pleases ;  the  other  he  cannot  lay  down.  What 
then  will  be  the  consequences  ?    I  may  suggest  them. 

If,  under  such  advice  and  such  action  as  is  inevitable  if 
this  subpoena  is  issued,  the  President  declines  to  obey  it, 
treats  the  writ  issued  to  him  as  one  which  he  cannot  obey 
and  dare  not  obey,  what  next  must  your  honors  be  called 
upon  to  do  ?  Precisely  what  the  Chief  Justice  was  called 
upon  to  do  in  the  case  of  Burr.  The  gentlemen  at  once 
move  in  this  court  for  an  attachment  against  the  President 
for  disobedience  of  a  lawful  order  of  this  court  that  he  shall 
attend  and  answer  this  complaint.  K  the  President  is  liable 
to  the  subpoena,  as  the  gentlemen  say  he  is,  then  he  is  liable 
to  answer  as  defendant,  and  when  the  subpoena  is  served 
upon  him,  whether  he  comes  or  not,  if  it  is  a  lawful  sub- 
poena, he  is  within  the  jurisdiction  of  this  court;  he  is  a 
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party  here,  and  bound  therefore  by  every  act  and  every  or- 
der which  the  conrt  makes  in  this  case.  What,  then,  is  the 
order,  what  is  the  relief,  what  is  the  judgment  that  the  op- 
posite counsel  require  ?  It  is  that  he,  as  President,  shall  be 
enjoined  from  performing  and  executing  two  acts  of  Con- 
gress ?  If,  when  the  President  is  here  by  a  service  of  the 
subpoena,  the  court  proceed  in  the  case,  and  find  it  a  case  iu 
which  they  are  ready  to  order  an  injunction  to  issue  to  the 
President  to  command  him  not  to  execute  those  laws,  and 
notwithstanding,  the  President  goes  on  to  execute  them, 
what  follows?  That  the  court  must  now  sustain  its  own 
dignity,  for  the  court  has  a  dignity  and  a  power  to  be  ob- 
served aa  well  as  the  President  The  next  step  here,  then, 
is  to  move  for  an  attachment,  or  a  rule  on  the  President,  to 
show  cause  why  an  attachment  should  not  issue  against 
him;  for  what?  For  a  contempt  of  this  court;  that  whereas 
the  court  ordered  him  to  abstain  from  proceeding  further  in 
the  execution  of  these  laws,  in  defiance  of  that  order  the 
President  has  gone  on  to  do  some  acts  in  execution  of  the 
laws.  He  is  therefore  brought  here  by  what  kind  of  pro- 
cess ?  By  process  quasi  criminal ;  by  process  of  attachment 
to  answer  for  a  contempt  of  the  court.  Now  we  have  sub- 
poenas no  longer;  now  we  have  process  compelling  his  at- 
tendance, which  goes  to  the  marshal,  and  when  we  come  to 
the  proper  point,  process  that  goes  to  the  marshal  com- 
manding him  to  bring  the  person  of  the  President  before 
this  court  to  answer  to  this  court  for  a  disobedience  of  its 
process. 

Now  let  us  suppose  the  case  to  go  so  far  as  it  must  go  in 
order  to  give  the  relief  that  is  claimed;  what  sort  of  a  spec- 
tacle have  we?  One  great  department  of  this  government 
has  arraigned  another,  and  the  executive  department  of  the 
government,  represented  by  the  President,  brought  before 
the  judicial  department — for  what  purpose?  To  be  punished 
criminally;  for  if  he  stands  out  and  makes  no  apology  to  the 
court,  and  does  not  purge  himself  of  the  contempt  in  failing 
to  obey  its  orders,  the  court  is  bound  to  put  him  in  jail  or  to 
fine  him ;  ordinarily  to  put  him  in  jail,  and,  if  he  still  per- 
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sists,  to  keep  him  in  jail  without  any  remedy,  for  in  cases  of 
commitment  for  contempt  no  habeas  corpus^  as  every  one 
knows,  can  ever  reach  the  prisoner.  No  other  court  can  re- 
lease the  President  from  this  imprisonment,  by  habeas  corpus 
or  otherwise.  He  is  there  a  close  prisoner  of  this  court,  and 
to  remain  there  until  he  dies,  unless  he  performs  the  orders 
of  the  court. 

What  then  ?  The  President  deposed ;  the  President  made 
incapable  of  performing  the  duties  of  his  office !  Certainly 
a  jail,  or  a  dungeon  it  may  be,  is  not  a  fit  place  to  perform 
the  duties  and  functions  of  President.  You  have  made  the 
President  incapable  of  performing  his  duties.  "What  is  the 
effect  of  that  ?  You  have  removed  the  President,  for  that  is 
one  of  the  conditions  in  which  the  President's  office  be- 
comes vacant,  that  he  is  incapable  of  performing  his  duties. 
You  have  done  it  more  effectually  than  by  impeachment,  for 
an  impeachment  does  not  deprive  him  of  liberty;  an  im- 
peachment sets  him  at  large,  and  simply  takes  from  him  his 
official  character;  but  the  order  of  this  court  under  these 
circumstances  takes  him  as  President  and  puts  him  in  jail, 
and  keeps  him  there  until  he  performs  what  this  court  or- 
ders him  to  perform.  That  vindicates,  it  is  true,  the  right 
of  the  State  of  Mississippi,  or  it  may  vindicate  the  right  of 
any  individual  who  has  some  claim  to  have  an  injunction 
against  the  President;  but  as  to  all  the  rest  of  us!  as  to  the 
people,  as  to  the  government  itself,  what  becomes  of  them 
under  these  circumstances  and  the  exercise  of  that  power? 
What  becomes  of  the  public  safety,  the  solas  populiy  the  su- 
preme law  of  all  laws,  that  this  court,  a  co-ordinate  branch 
of  the  government,  bound  to  respect  the  other  branches  of 
the  government,  not  to  interfere  with  their  duties  or  their 
privileges  or  their  rights — that  this  court  has  in  effect  taken, 
destroyed,  annihilated  the  President  who  is  put  there  by  the 
people?  You  leave  the  government  without  a  head;  you 
leave  the  office  vacant,  and  the  people  must  go  about  to  get 
another  President  to  perform  these  functions  and  these 
duties.  In  the  meantime,  until  that  is  done,  everything  is 
at  large,  and  there  is  not  a  law  of  the  United  States  that  can 
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be  executed,  not  an  officer  that  can  be  appointed  or  an  offi- 
cer that  can  be  removed.  There  is  no  one  left  to  proclaim 
insurrection,  if  that  shall  happen.  There  is  no  one  left  to 
perform  all  the  duties  which  for  the  safety  of  this  people  as 
a  nation  are  reposed  in  the  President.  To  correct  a  particu- 
lar evil,  to  guard  a  particular  individual  or  a  particular  State 
against  the  acts  of  the  President,  there  is  no  way,  according 
to  the  gentlemen,  but  to  depose  that  President  by  a  proceed- 
ing like  this,  and,  for  the  correction  of  this  lesser  evil,  to 
produce  that  enormous  evil  which  affects  not  merely  the 
State  of  Mississippi,  but  every  other  State  of  the  Union  and 
every  individual. 

Is  this  the  way  to  treat  the  head  of  the  government  ? 

Take  the  common  case  of  an  ambassador  who  comes  here 
from  another  government,  who  is  not  the  chief  of  that  gov- 
ernment, neither  a  king  nor  the  president  of  any  republic, 
but  who  simply  comes  here  to  represent  a  foreign  govern- 
ment. Can  you  sue  him  ?  Can  you  make  him  liable  ?  Can 
you  bring  him  within  the  jurisdiction  of  this  court,  or  any 
other  court,  unless  he  chooses  to  come  here  voluntarily  as  a 
plaintiff?  Not  at  all.  His  person  is  sacred.  Why?  Not  on 
account  of  any  natural  dignity  that  pertains  to  him,  but  be- 
cause he  represents  a  sovereign ;  he  is  sent  here  by  the  chief 
executive  of  some  other  state — ^it  may  be  a  king,  it  may  be 
a  president — ^and  as  representing  that  foreign  sovereign  he 
is  no  more  liable  to  suit  here  than  the  foreign  sovereign 
himself  would  be,  no  matter  what  mischief  he  may  do.  I 
say  he  is  not  only  not  liable  to  civil  suit,  but  not  to  criminal 
proceedings.  If  the  representative  of  some  foreign  sover- 
eign, should  in  a  moment  of  passion  kill  some  one  in  this 
District,  some  one  of  our  own  citizens,  absolutely  murder 
him — ^a  thing  most  improbable  indeed — ^but  suppose  the 
case — ^is  there  a  court  in  the  United  States  that  could  try 
that  representative  for  that  offence?  I  am  putting  the 
strongest  case  possible.  There  is  a  great  mischief,  to  be 
sure;  the  representative  has  done  a  great  injury;  ho  has 
taken  life ;  but  in  that  extremest  of  all  cases  you  cannot 
correct  that  great  mischief  and  enormous  wrong  by  com- 
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mitting  the  greater  wrong  of  making  liim,  the  representa- 
tive of  another  government,  liable  here  to  suit  or  prosecu- 
tion. All  you  can  do  is  to  remand  him  and  send  him  out 
of  the  country,  and  to  require  his  own  government  to  punish 
him  for  the  offence  he  has  committed.  You  have  no  juris- 
diction over  him. 

The  counsel,  then,  are  altogether  wrong  in  their  argument 
that  wherever  there  is  a  right  there  must  be  a  remedy — 
wherever  there  is  a  wrong  done  there  must  be  a  means  of 
righting  that  wrong.     Not  so ;  at  any  rate  not  in  this  case. 

In  support  of  their  right  to  file  this  bill,  opposite  counsel 
refer  to  some  authorities.  They  are  cases  that  have  been 
before  this  court,  of  proceedings  not  against  the  President, 
but  against  certain  high  oificers  of  the  government  who  have 
been  brought  in  the  court  or  made  amenable  to  the  process 
of  the  court. 

First,  let  me  say  that  there  is  a  clear  diversity  between 
those  cases  and  this.  The  various  heads  of  departments 
who  have  been  sued  here,  such  as  in  the  case  of  Mr.  Ken- 
dall and  Mr.  Guthrie,  and  Mr.  Madison  while  he  was  Secre- 
tary of  State,  are  at  last  but  subordinates.  They  are  agents 
to  carry  out  the  executive  power,  but  they  are  not  the  de- 
positaries of  the  executive  power.  They  have  functions  to 
perform,  and  although  they  are  agents,  they  are  public 
agents,  and  we  must  take  care  to  see  our  way  clearly,  when 
we  bring  them  into  court  for  official  action  or  official  mis- 
conduct, how  it  should  be  done,  whether  at  the  instance  of  a 
private  individual  or  otherwise.  The  only  cases  in  which 
the  court  has  maintained  jurisdiction  over  the  heads  of  de- 
partments in  order  to  compel  them  to  execute  laws  are  cases 
of  mandamus  to  compel  a  Postmaster-General,  a  Secretary 
of  State,  or  a  Secretary  of  the  Treasury  to  do  something; 
and  the  court  has  always  been  strict  in  maintaining  that 
jurisdiction;  cautious  at  every  step.  That  jurisdiction  has 
been  exercised  again  and  again,  but  always  with  this  limita- 
tion, that  the  thing  required  to  be  done  is  a  simple  ministerial 
act  required  to  be  done  by  the  officer  in  virtue  of  some  spe- 
cific law.     It  is  a  thing  as  to  which  he  has  no  discretion 
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whatever ;  in  which  not  the  President  merely  but  some  law 
requires  him  to  do  some  one  thing.  He  is  commanded  by 
tlie  legislative  department  to  do  some  one  thing  in  which  a 
citizen  is  interested  and  he  refuses  to  do  it.  The  court  have 
said  in  such  a  matter  as  that,  being  purely  ministerial  and 
directed  by  law,  we  will  require  that  officer  to  do  that  thing. 
They  have  never  said  as  to  the  President  that  where  he  is 
directed  by  law  to  do  some  single  thing,  although  minis- 
terial in  its  character  merely,  involving  no  discretion  or  the 
performance  of  any  particular  duty  except  the  duty  to  obey 
that  particular  statute,  that  a  maiidamus  could  go  against 
Aim,  in  such  a  case.  The  counsel  can  find  no  such  dictum 
even.  In  the  case  of  a  mere  subordinate  officer  the  court 
may  very  well  enforce  its  authority,  even  to  the  point  of 
imprisoning  him  for  contempt ;  because,  taking  a  Secretary 
from  the  head  of  his  department,  or  an  Attorney-General 
from  his  office,  or  a  Postmaster-General  from  his  depart- 
ment, does  not  stop  the  government,  does  not  interfere  with 
any  great  branch  or  department  of  the  government.  The 
President  is  there  to  make  another  Attorney-General,  or  an- 
other Postmaster-General,  or  another  Secretary.  That  does 
not  interfere  with  the  public  interests.  The  government 
goes  on  just  as  well  whether  one  officer  is  there  or  another 
officer  is  put  in  his  place.  But,  notwithstanding  that,  as  I 
have  said,  this  court  have  exercised  that  sort  of  jurisdiction 
very  carefully.  I  have  not,  however,  found  a  case  like  this, 
a  case  in  which  a  suit  has  been  entertained  by  this  court 
against  an  executive  officer  as  such  officer,  or  an  injunction 
allowed  against  him,  against  the  performance  of  his  duty  as 
an  executive  officer. 

The  English  courts  have  set  their  faces  against  such  suits. 
Macbeaih  v.  Haldlmand*  was  an  action  brought  against  Hal- 
dimand  for  certain  things  done  by  him  in  his  capacity  of 
Governor  of  Quebec.  The  case  was  argued  in  banc,  in  1786, 
and  Lord  Mansfield,  Mr.  Justice  Ashurst,  Mr.  Justice  Wil- 
les,  and  Mr.  Justice  Buller  held  that  he  was  not  personally 
liable  for  bills  of  exchange  drawn  by  him  as  Governor. 

*  1  Burnford  and  East,  172. 


Dec.  1866.]     State  op  Mississippi  v.  Johnson.  491 

Argument  against  filing. 

TJie  case  of  Gidley  v.  Lord  Palmersion*  establishes  the  doc- 
trine that  on  principles  of  public  policy  an  action  will  not  lie 
against  persons  acting  in  a  public  character  and  situation. 

The  view  I  maintain  has  been  expressed  in  this  court,  so 
far  as  the  President  is  concerned.  In  Kendall  v.  United 
SiaieSylf  the  court  say : 

**  The  executive  power  is  vested  in  the  President.  As  far  as 
his  power  is  derived  from  the  Constitution  he  is  beyond  the 
reach  of  any  other  department,  except  in  the  mode  prescribed 
by  the  Constitution, — through  the  impeaching  power." 

There  it  is.  As  President,  he  is  beyond  the  control  of 
any  other  department,  except  through  the  impeaching  power. 
For  what  is  he  reached  by  the  impeaching  power?  The 
highest  crimes  and  misdemeanors.  Therefore,  according  to 
this,  for  the  highest  crimes  and  misdemeanors,  he  is,  as 
President,  above  the  power  of  any  court  or  any  other  depart- 
ment of  the  government.  Only  in  that  other  chamber  can 
you  arraign  him  for  anything  done  or  omitted  to  be  done 
while  he  is  President. 

The  State  of  OhiOy  ex  rely  v.  Glvasej  Governor y  is  relied  on 
by  the  other  side;  but  that  was  a  case  where  the  Governor 
was  directed  by  law  to  issue  a  certain  proclamation  upon 
the  existence  of  certain  facts  which  were  admitted  to  exist; 
and  it  was  held  that,  as  the  thing  to  be  done  did  not  neces- 
sarily appertain  to  the  office  of  Governor,  but  was  simply  a 
duty  imposed  by  a  statute,  the  court  might  issue  a  mandamus 
to  compel  the  performance  of  the  ministerial  act  prescribed 
by  statute. 

So  far  as  this  bill  seeks  to  make  the  President  a  party,  I 
have  said  from  the  first  that  it  was  scandalous.  I  mean,  of 
course,  in  legal  language ;  that  is  to  say,  a  suit  not  fit  to  be 
brought,  and  which  no  court  in  the  United  States  can  sus- 
tain. Therefore  it  is  that  as  amicus  curicBy  or  as  law  officer 
next  the  President,  I  have  felt  bound,  at  the  first  motion 

•  8  Broderip  and  Bingham,  276.  f  ^^  Peters,  610. 
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made  to  file  this  bill,  to  attempt  to  keep  so  scandalous  a 
thiug  from  the  records  of  this  court. 

It  is  with  the  approbation,  advice,  and  instruction  of  the 
President  that  I  appear  here  to  make  this  objection.  I 
should  have  felt  bound  to  make  it  on  my  own  motion,  as 
the  law  officer  of  the  government.  But  although  counsel, 
in  their  bill,  have  said  that  the  President  has  vetoed  these 
acts  of  Congress  as  unconstitutional,  I  must  say,  in  defence 
of  the  President,  this,  that  when  the  President  did  that  he 
did  everything  he  intended  to  do  in  opposition  to  these  laws. 
From  the  moment  they  were  passed  over  his  veto  there  was 
but  one  duty  in  his  estimation  resting  upon  him,  and  that 
was  faithfully  to  carry  out  and  execute  these  laws.  He  has 
instructed  me  to  say  that  in  making  this  objection,  it  is  not 
for  the  purpose  of  escaping  from  any  responsibility  either  to 
perform  or  to  refuse  to  perform. 

Mr.  R.  J.  Walker,  in  reply  : 

The  main  question  is  whether  a  bill  to  restrain  the  Presi- 
dent of  the  United  States  by  injunction  issuing  from  this 
court  from  carrying  into  effect  an  act  of  Congress  forbidden 
by  the  Constitution,  and  therefore  unconstitutional  and  void, 
being  a  proceeding  to  enjoin  the  President  from  the  per- 
formance of  a  mere  ministerial  duty  (for  by  his  veto  he  ad- 
mits it  to  be  a  mere  ministerial  duty  which  he  is  compelled 
to  do),  is,  in  fact,  a  proceeding  against  the  government  of 
the  United  States,  and  whether  such  a  bill  can  be  enter- 
tained by  this  tribunal. 

This  is  not  a  suit  against  the  President  of  the  United 
States  only,  giving  the  name  of  no  individual,  at  all,  as 
was  the  suit  of  the  Governor  of  Georgia  v.  Juan  MadrazOj 
known  to  the  Attorney-General.  That  case  was  difterent>, 
and  the  court  well  remarked  that  no  process  could  issue  unless 
against  the  State,  because  there  was  no  individual  named 
against  whom  any  process  could  issue.  But  the  President 
of  the  United  States  is  not  the  government  of  the  United 
States.  The  President.,  in  a  suit  like  this,  does  not  repre- 
sent all  the  departments  of  the  government.     The  distinc- 
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tion  is  drawn  in  the  clearest  manner  by  Chief  Justice  Mar- 
shall, in  the  great  case  of  Burr.*    He  there  said : 

'^  The  single  reservation  alluded  to  is  the  case  of  the  King. 
Although  he  may,  perhaps,  give  testimony,  it  is  said  to  be  in- 
compatible with  his  dignity  to  appear  under  the  process  of  the 
court.  Of  the  many  points  of  difference  which  exist  between 
the  first  magistrate  of  England  and  the  first  magistrate  of  the 
United  States,  in  respect  to  the  personal  dignity  conferred  on 
them  by  the  constitutions  of  their  respective  nations,  the  court 
will  only  select  and  mention  two.  It  is  a  principle  of  the  Eng- 
lish constitution  that  the  King  can  do  no  wrong,  that  no  blame 
can  be  imputed  to  him,  that  he  cannot  be  named  in  debate. 

"By  the  Constitution  of  the  United  States,  the  President,  as 
well  as  any  other  officer  of  the  government,  may  be  impeached, 
and  may  be  removed  from  office  on  high  crimes  and  misde- 
meanors. 

"  By  the  Constitution  of  Great  Britain  the  crown  is  heredi- 
tary, and  the  monarch  can  never  be  a  subject. 

'<By  that  of  the  United  States,  the  President  is  elected  from 
the  mass  of  the  people,  and  on  the  expiration  of  the  time  for 
which  he  is  elected  returns  to  the  mass  of  the  people  again. 

"  flow  essentially  this  difference  of  circumstances  must  vary 
the  policy  of  the  laws  of  the  two  countries  in  reference  to  the 
personal  dignity  of  the  Executive  Chief  will  be  perceived  by 
every  person.  In  this  respect  the  first  magistrate  of  the  Union 
may  more  properly  be  likened  to  the  first  magistrate  of  a  State, 
at  any  rate,  under  the  former  Confederation,  and  it  is  not  known 
ever  to  have  been  doubted  but  that  the  chief  magistrate  of  a 
State  might  be  served  with  a  subponna  ad  testificandum. 

"  If  in  any  court  of  the  United  States  it  has  ever  been  decided 
that  a  subpoena  cannot  issue  to  the  President,  that  decision  is 
unknown  to  this  court." 

In  that  case  the  awful  consequences,  which  have  been  re- 
ferred to  so  eloquently  by  my  learned  brother,  of  attaching 
the  President  of  the  United  States,  and  compelling  him  by 
process  of  attachment  to  obey  the  subpoena,  were  all  argued 

*  Trial  of  Aaron  Burr,  by  CombB,  p.  46. 
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before  Chief  Justice  Marshall  gave  this  opinion.  It  was 
owing  to  entirely  extraneous  causes  that  it  became  unneces- 
sary to  carry  it  out;  but  this  opinion  was  never  recalled,  nor 
changed,  nor  modified  in  any  respect  whatsoever.  Of  course, 
if  the  court  had  a  right  to  issue  a  subpoena  duces  tecum  to  the 
President  of  the  United  States  in  the  same  manner  as  to  any 
other  person,  it  would  follow,  as  a  necessary  consequence, 
that  the  court  had  a  right  to  follow  out  a  disobedience  to 
that  subpoena  by  the  process  of  attachment  for  contempt. 

The  Attorney-General  has  said  that  if  this  court,  in  the 
performance  of  its  duty,  should  proceed  under  its  oath  of 
oifice  to  defend  the  Constitution  of  the  United  States  from 
violation,  even  by  the  hands  of  the  President,  the  President 
could  not  obey  its  order,  and  that  there  would  be  brought 
on  a  direct  and  fearful  conflict  between  the  President  and 
this  great  tribunal. 

But  who  has  contended  more  strongly  and  with  more  abil- 
ity than  this  very  President  of  the  United  States,  in  various 
veto  messages,  for  the  final  character  of  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  all  cases  invcflving  a 
construction  of  its  Constitution  ?  Who  has  urged,  from  time 
to  time,  with  more  ability  and  force  than  this  President  the 
great  doctrine  that  all  the  departments  of  this  government 
are  sworn  to  support  the  Constitution  of  the  United  States, 
and  that  this  great  tribunal,  this  arbiter,  was  created  by  the 
Constitution  to  avoid  just  such  a  result  as  the  Attorney- 
General  has  referred  to ;  was  created  for  the  peaceful  and 
final  and  ultimate  decision  of  all  such  questions  as  this? 
What !  The  President  of  the  United  States  not  obey  the 
mandate  of  this  court  ?  If  he  does  not,  he  disobeys  the  man- 
date of  the  Constitution. 

It  is  said  that  the  President  merely  follows  the  example 
of  Thomas  Jeflierson  in  refusing  to  obey  the  subpoena.  But 
the  matter  in  the  case  of  President  Jefferson  was  not  carried 
out.  It  was  not  necessary  to  carry  it  out  What  the  court 
would  have  done  if  the  necessity  had  existed  may  be  inferred 
from  the  opinion  of  Chief  Justice  Marshall.  Moreover,  I 
believe  that  Mr.  Jefferson  used  to  boast  that  he  was  no  law- 
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yer ;  we  know  that  he  had  no  very  favorable  opinion  of  law- 
yers, or  of  judges,  and  especially  no  very  favorable  opinion 
of  the  Supreme  Court  of  the  United  States,  or  of  the  great 
man  who  presided  there — Chief  Justice  Marshall — during 
the  period  when  he,  Mr.  Jefferson,  was  President  of  the 
United  States.  Upon  a  judicial  question  like  this  I  shall 
not  attempt  to  compare  the  opinion  of  President  Jefferson 
with  that  of  Chief  Justice  Marshall  and  the  Supreme  Court 
of  the  United  States,  and  of  Madison,  as  shown  in  the  recent 
publication  of  the  fourth  volume  of  his  writings.  These 
carry  out  the  idea  set  forth  by  Hamilton,  and  Madison,  and 
Jay,  in  the  Federalist,  at  the  very  time  when  the  Constitu- 
tion was  pending  for  its  ratification  before  the  people,  and  set 
forth  plainly  before  them  that  the  Constitution  had  created 
one  great  tribunal,  the  Supreme  Court,  for  the  peaceful  de- 
cision of  all  questions  of  constitutional  law.  What  can  be 
stronger  than  the  language  of  Mr.  Madison,  that  where  two 
laws  conflict  with  each  other,  the  tribunal  which  is  to  ex- 
pound and  interpret  the  law  is  to  decide  which  shall  prevail? 
that  when  you  take  up  an  act  of  Congress  on  one  page,  and 
take  up  the  Constitution  on  the  other,  if  the  act  of  Congress 
is  in  conflict  with  the  prohibitions  of  the  Constitution,  that 
instrument  declares  it  to  be  utterly  null  and  void?  Such  was 
the  opinion  of  Jay,  and  Madison,  and  Hamilton.  Such  was 
the  sense  in  which  the  people  of  all  the  States  understood 
the  Constitution  when  it  was  framed,  as  shown  by  the  de- 
bates. Such  was  the  opinion  of  the  first  Congress,  composed 
of  many  of  the  men  who  had  framed  the  Constitution,  who  in 
the  twenty-fifth  section  of  the  Judiciary  Act  gave  final  juris- 
diction to  this  court  in  all  cases  involving  the  construction 
of  the  Constitution,  laws,  and  treaties  of  the  United  States, 
even  on  appeal  from  the  highest  judicial  State  tribunals. 

If  there  is  anything  that  is  definitely  settled  for  three- 
fourths  of  a  century  by  repeated  and  manifest  decisions  of 
this  court,  the  opinions  of  the  framers  of  the  Constitution, 
and  the  great  statesmen  of  the  day,  it  is  that  this  is  the  tri- 
bunal and  the  only  tribunal  created  by  the  Constitution 
whose  decision  is  final  and  conclusive  upon  the  interpreta- 
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tion  of  the  Constitution.  I  think  that  this  court  will  answer 
the  statement  in  which  the  Attorney-General  has  lapsed 
as  to  the  inevitable  disobedience  of  the  President  to  a  writ 
of  this  court,  as  it  answered  a  menace  when  the  Legislature 
and  High  Court  of  Error  and  Appeals  of  Virginia  declared 
that  they  would  not  obey  the  final  mandate  of  the  Supreme 
Court  of  the  United  States.  The  answer  which  was  given  to 
that  menace  by  the  court,  through  Chief  Justice  Marshall, 
its  organ,  in  delivering  its  opinion,  is  found  in  the  case  of 
Gohen  v.  Virginia.* 

"  The  judiciary  cannot,  as  the  legislature  may,  avoid  a  meas- 
ure because  it  approaches  the  confines  of  the  Constitution.  We 
cannot  pass  it  by  because  it  is  doubtful.  With  whatever  doubts 
or  whatever  difficulties  a  case  may  be  attended  we  must  decide 
it  if  it  be  brought  before  us.  We  have  no  more  right  to  decline 
the  exercise  of  jurisdiction  which  is  given  than  to  usurp  that 
which  is  not  given.  The  one  or  the  other  would  be  treason  to 
the  Constitution." 

Such  was  the  answer  given  by  this  court,  in  that  day,  to 
the  Legislature  of  Virginia,  then  all-powerful,  and  to  the 
unanimous  resolve  of  the  High  Court  of  Errors  and  Appeals 
of  that  great  State,  then  composed  of  distinguished  jurists 
and  statesmen;  that  for  this  court  to  refuse  to  take  jurisdic- 
tion in  a  case  given  them  by  the  fundamental  law,  whatever 
the  consequences  might  be,  whoever  might  menace  disobe- 
dience to  the  mandate  of  the  court,  would  be  treason  to  the 
Constitution.  So  I  say  here,  that  if  this  court  shall  issue  its 
mandate,  declaring  an  act  of  Congress  to  be  unconstitutional, 
and  restraining  the  President  or  Secretary  of  War,  or  any 
of  the  officers  of  the  army  or  navy,  from  the  execution  of 
that  act — ^whoever  shall  resist  that  mandate  of  the  court  by 
force  will  be  guilty  of  treason. 

[Mr.  Walker  next  commented  in  detail  upon  the  cases 
which  had  been  cited,  arguing  from  them  that  no  officer  is 
above  the  law,  but  that  all  are  amenable  and  responsible 
to  it.] 

*  6  Wheaton,  264. 
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The  Attorney-General  has  shown  a  picture  of  the  calami- 
ties which  would  follow,  if  the  President  of  the  United  States 
should  disobey  the  mandate  of  this  court.  Let  us  look  at 
the  calamities  that  might  follow,  on  the  other  hand,  if  this 
court  declines  to  exercise  the  power  which  I  think  is  granted 
by  the  Constitution,  and  permits  these  military  laws  to  go 
into  effect.  What  then?  According  to  the  President's  own 
opinion,  as  expressed  in  his  veto  messages,  the  Constitution 
of  the  United  States  is,  by  the  Reconstruction  Acts,  sub- 
verted and  overthrown,  and  a  military  despotism  is  erected 
upon  its  ruins.  Ten  States  are  to  be. expelled  from  the 
Union;  ten  millions  of  people  are  to  be  deprived  of  all  the 
benefits  of  the  Constitution ;  deprived  of  the  right  of  trial 
by  jury.  These  ten  States  are  cut  up  into  five  military  dis- 
tricts; people  are  to  be  tried  outside  of  their  States  for 
offences  unknown  and  undefined,  merely  at  the  will  of  a 
military  officer;  deprived  of  the  right  of  trial  by  jury ;  all  this 
in  time  of  profound  peace,  when  Congress  itself,  speaking, 
as  it  has  done  in  several  acts,  of  *^  States  lately  in  rebellion," 
admits  that  there  is  no  rebellion  in  the  land ;  deprived  of 
their  rights  and  privileges  of  American  citizens.  So  far  as 
constitutional  liberty  is  concerned,  they  might  as  well  be 
living  under  a  Czar  or  a  Sultan,  upon  the  banks  of  the  Bos- 
phorus  or  the  Neva,  as  in  this  free  country.  Life,  liberty, 
and  property  may  be  taken  from  them  without  due  process 
of  law. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court. 

A  motion  was  made,  some  days  since,  in  behalf  of  the 
State  of  Mississippi,  for  leave  to  file  a  bill  in  the  name  of 
the  State,  praying  this  court  perpetually  to  enjoin  and  re- 
strain Andrew  Johnson,  President  of  the  United  States,  and 
E.  0.  C.  Ord,  general  commanding  in  the  District  of  Missis- 
sippi and  Arkansas,  from  executing,  or  in  any  manner  carry- 
ing out,  certain  acts  of  Congress  therein  named. 

The  acts  referred  to  are  those  of  March  2d  and  March  23d, 
1867,  commonly  known  as  the  Reconstruction  Acts. 

The  Attorney-General  objected  to  the  leave  asked  for,  upon 
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the  ground  that  no  bill  which  makes  a  President  a  defend- 
ant, and  seeks  an  injunction  against  him  to  restrain  the  per- 
formance of  his  duties  as  President,  should  be  allowed  to 
be  filed  in  this  court. 

This  point  has  been  fully  argued,  and  we  will  now  dis- 
pose of  it. 

We  shall  limit  our  inquiry  to  the  question  presented  by 
the  objection,  without  expressing  any  opinion  on  the  broader 
issues  discussed  in  argument,  whether,  in  any  case,  the  Pres- 
ident of  the  United  States  may  be  required,  by  the  process 
of  this  court,  to  perform  a  purely  ministerial  act  under  a 
positive  law,  or  may  be  held  amenable,  in  any  case,  other- 
wise than  by  impeachment  for  crime. 

The  single  point  which  requires  consideration  is  this: 
Can  the  President  be  restrained  by  injunction  from  carrying 
into  effect  an  act  of  Congress  alleged  to  be  unconstitutional? 

It  is  assumed  by  the  counsel  for  the  State  of  Mississippi, 
that  the  President,  in  the  execution  of  the  Reconstruction 
Acts,  is  required  to  perform  a  mere  ministerial  duty.  In 
this  assumption  there  is,  we  think,  a  confounding  of  the 
terms  ministerial  and  executive,  which  are  by  no  means 
equivalent  in  import 

A  ministerial  duty,  the  performance  of  which  may,  in 
proper  cases,  be  required  of  the  head  of  a  department,  by 
judicial  process,  is  one  in  respect  to  which  nothing  is  left 
to  discretion.  It  is  a  simple,  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist,  and  imposed  by  law. 

The  case  of  Marbury  v.  Madison^  Secretary  of  State*  fur- 
nishes an  illustration.  A  citizen  had  been  nominated,  con- 
firmed, and  appointed  a  justice  of  the  peace  for  the  District 
of  Columbia,  and  his  commission  had  been  made  out,  signed, 
and  sealed.  Nothing  remained  to  be  done  except  delivery, 
and  the  duty  of  delivery  was  imposed  by  law  on  the  Secre- 
tary of  State.  It  was  held  that  the  performance  of  this  duty 
might  be  enforced  by  mandamus  issuing  from  a  court  having 
jurisdiction. 

*  1  Cranoh,  187. 
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So,  in  the  case  of  Kendally  Postmaster- General j  v.  Stockton  ^ 
Stokes y*  an  act  of  Congress  had  directed  the  Postmaster- 
General  to  credit  Stockton  &  Stokes  with  such  sums  as  the 
Solicitor  of  the  Treasury  should  j&nd  due  to  them;  and  that 
officer  refused  to  credit  them  with  certain  sums,  so  found 
due.  It  was  held  that  the  crediting  of  this  money  was  a 
mere  ministerial  duty,  the  performance  of  which  might  be 
judicially  enforced. 

In  each  of  these  cases  nothing  was  left  to  discretion. 
There  was  no  room  for  the  exercise  of  judgment.  The  law 
required  the  performance  of  a  single  specific  act;  and  that 
performance,  it  was  held,  might  be  required  by  mandamus. 

Very  different  is  the  duty  of  the  President  in  the  exercise 
of  the  power  to  see  that  the  laws  are  faithfully  executed,  and 
among  these  laws  the  acts  named  in  the  bill.  By  the  first 
of  these  acts  he  is  required  to  assign  generals  to  command 
in  the  several  military  districts,  and  to  detail  sufficient  mili- 
tary force  to  enable  such  officers  to  discharge  their  duties 
under  the  law.  By  the  supplementary  act,  other  duties  are 
imposed  on  the  several  commanding  generals,  and  these 
duties  must  necessarily  be  performed  under  the  supervision 
of  the  President  as  commander-in-chief.  The  duty  thus 
imposed  on  the  President  is  in  no  just  sense  ministerial.  It 
is  purely  executive  and  political. 

An  attempt  on  the  part  of  the  judicial  department  of  the 
government  to  enforce  the  performance  of  such  duties  by  the 
President  might  be  justly  characterized,  in  the  language  of 
Chief  Justice  Marshal,  as  "an  absurd  and  excessive  extrava- 
gance.'*  ♦ 

It  is  true  that  in  the  instance  before  us  the  interposition 
of  the  court  is  not  sought  to  enforce  action  by  the  Executive 
under  constitutional  legislation,  but  to  restrain  such  action 
under  legislation  alleged  to  be  unconstitutional.  But  we 
are  unable  to  perceive  that  this  circumstance  takes  the  case 
out  of  the  general  principles  which  forbid  judicial  inter- 
ference with  the  exercise  of  Executive  discretion. 

♦  12  Peters,  627. 
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It  was  admitted  in  the  argument  that  the  application  now 
made  to  us  is  without  a  precedent;  and  this  is  of  much 
weight  against  it. 

Had  it  been  supposed  at  the  bar  that  this  court  would,  in 
any  case,  interpose,  by  injunction,  to  prevent  the  execution 
of  an  unconstitutional  act  of  Congress,  it  can  hardly  be 
doubted  that  applications  with  that  object  would  have  been 
heretofore  addressed  to  it. 

Occasions  have  not  been  wanting. 

The  constitutionality  of  the  act  for  the  annexation  of 
Texas  was  vehemently  denied.  It  made  important  and  per- 
manent changes  in  the  relative  importance  of  States  and 
sections,  and  was  by  many  supposed  to  be  pregnant  with 
disastrous  results  to  large  interests  in  particular  States.  But 
no  one  seems  to  have  thought  of  an  application  for  an  in- 
junction against  the  execution  of  the  act  by  the  President 

And  yet  it  is  difficult  to  perceive  upon  what  principle  the 
application  now  before  us  can  be  allowed  and  similar  appli- 
cations in  that  and  other  cases  have  been  denied. 

The  fact  that  no  such  application  was  ever  before  made  in 
any  case  indicates  the  general  judgment  of  the  profession 
that  no  such  application  should  be  entertained. 

It  will  hardly  be  contended  that  Congress  can  interpose, 
in  any  case,  to  restrain  the  enactment  of  an  unconstitutional 
law;  and  yet  how  can  the  right  to  judicial  interposition  to 
prevent  such  an  enactment,  when  the  purpose  is  evident  and 
the  execution  of  that  purpose  certain,  be  distinguished,,  in 
principle,  from  the  right  to  such  interposition  against  the 
execution  of  such  a  law  by  the  President  ? 

The  Congress  is  the  legislative  department  of  the  govern- 
ment; the  President  is  the  executive  department.  Neither 
can  be  restrained  in  its  action  by  the  judicial  department; 
though  the  acts  of  both,  when  performed,  are,  in  proper 
cases,  subject  to  its  cognizance. 

The  impropriety  of  such  interference  will  be  clearly  seen 
upon  consideration  of  its  possible  consequences,  t 

Suppose  the  bill  filed  and  the  injunction  prayed  for  al- 
lowed.   If  the  President  refuse  obedience,  it  is  needless  to 
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observe  that  the  court  is  without  power  to  enforce  its  pro- 
cess. If,  on  the  other  hand,  the  President  complies  with 
the  order  of  the  court  and  refuses  to  execute  the  acts  of 
Congress,  is  it  not  clear  that  a  collision  may  occur  between 
the  executive  and  legislative  departments  of  the  govern- 
ment? May  not  the  House  of  Representatives  impeach  the 
President  for  such  refusal?  And  in  that  case  could  this 
court  interfere,  in  behalf  of  the  President,  thus  endangered 
by  compliance  with  its  mandate,  and  restrain  by  injunction 
the  Senate  of  the  United  States  from  sitting  as  a  court  of 
impeachment?  Would  the  strange  spectacle  be  oflfered  to 
the  public  world  of  an  attempt  by  this  court  to  arrest  pro- 
ceedings in  that  court? 

These  questions  answer  themselves. 

It  is  true  that  a  State  may  file  an  original  bill  in  this 
court.  And  it  may  be  true,  in  some  cases,  that  such  a  bill 
may  be  filed  against  the  United  States.  But  we  are  fully 
satisfied  that  this  court  has  no  jurisdiction  of  a  bill  to  enjoin 
the  President  in  the  performance  of  his  oflicial  duties ;  and 
that  no  such  bill  ought  to  be  received  by  us. 

It  has  been  suggested  that  the  bill  contains  a  prayer  that, 
if  the  relief  sought  cannot  be  had  against  Andrew  Johnson, 
as  President,  it  may  be  granted  against  Andrew  Johnson  as 
a  citizen  of  Tennessee.  But  it  is  plain  that  relief  as  against 
the  execution  of  an  act  of  Congress  by  Andrew  Johnson,  is 
relief  against  its  execution  by  the  President.  A  bill  praying 
an  injunction  against  the  execution  of  an  act  of  Congress  by 
the  incumbent  of  the  presidential  office  cannot  be  received, 
whether  it  describes  him  as  President  or  as  a  citizen  of  a 
State. 

The  motion  for  leave  to  file  the  bill  is,  therefore, 

Dbnied. 
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Saulet  V.  Shepherd. 

1.  Under  the  practice  prevailing  in  the  Circuit  Courts  of  the  United  States, 

the  finding  of  the  facts  by  the  court  makes  a  case  in  the  n'^ture  of  n  spe- 
cial verdict  and  is  conclusive  as  to  those  facts ;  and  this  although  tbe 
petition  sets  forth  a  different  state  of  facts  which  are  neither  confessed 
nor  denied  by  the  answer. 

2.  The  right  to  alluvion  depends  upon  the  fact  of  contiguity  of  the  estate 

to  the  river.  Hence  where  accretion  is  made  before  a  strip  of  land  bor- 
dering on  a  river,  the  accretion  belongs  to  it  and  not  to  the  larger  par- 
cel behind  it  and  from  which  the  strip  when  sold  was  separated. 

Error  to  the  Circuit  Court  for  tho  Eastern  District  of 
Louisiana. 

This  was  a  suit  by  the  heirs  of  one  Saulet  for  a  lot  of 
alluvion  (or  "  batture"  as  it  is  called  in  Louisiana)  fronting 
the  city  of  New  Orleans,  on  the  Mississippi.  It  is  marked 
on  the  sketch  opposite,  in  shade  and  as  within  the  letters 
FGHL. 

The  petition  of  the  heirs  set  forth : 

That  their  ancestor,  Saulet,  bought,  in  1763,  a  certain 
piece  of  ground  (being  part  of  an  estate  previously  known 
as  the  Jesuits'  Plantation),  and  that  the  same  was  cultivated 
as  a  .plantation  up  to  the  year  1810.  [The  tract  thus  pur- 
chased is  in  the  region  marked  on  the  sketch  as  <^  Suburb 
Saulet."] 

That  in  1763  the  river  ran  close  to  and  parallel  to  Tchou- 
pitoulas  Street,  which  was  then  the  public  road  on  the  bank 
of  the  river,  and  that  there  was,  outside  of  the  road  and 
close  to  the  river,  a  dyke  or  levee  running  along  the  whole 
length  of  the  Jesuits'  Plantation,  protecting  the  same  from 
overflow  during  the  annual  rise  of  the  Mississippi  River. 

That  outside  of  the  dyke  or  levee,  an  alluvial  deposit,  des- 
ignated  by  the  name  of  batture,  was  afterwards  formed,  the 
ownership  of  which  gave  rise  to  much  litigation,  until  the 
year  1841,  when  it  was  finally  adjudicated  that  the  said 
alluvion  belonged  to  the  owners  of  the  lands  fronting  the 
river. 
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«  That  the  system  according  to  which  the  division  of  such 
alluvions  should  be  made  between  contiguous  ripanan  pro- 
prietors, was  also  a  matter  of  considerable  doubt  until  re- 
cently, when  it  was  adjudicated  that  such  divisions  should 
be  made  between  contiguous  riparian  owners  according  to 
the  extent  of  the  front  line  of  each  owner  at  the  time  of  the  forma- 
Hon  of  the  alluvion;  that  the  front  line  of  Saulet's  plantation, 
on  Tchoupitoulas  Street,  extended  from  a  point  which  is 
now  the  west  corner  of  Benjamin  and  Tchoupitoulas  Streets, 
to  a  point  above  Roffignac  Street,  as  shown  on  the  sketch. 

That  about  the  year  1810,  Saulet  laid  out  his  plantation 
into  squares  and  lots,  opened  streets  thereon,  and  that  it  had 
since  been  known  as  Suburb  Saulet. 

That  the  alluvion  having  continued  to  form  in  front  of 
the  said  suburb,  two  other  streets,  parallel  to  Tchoupitoulas 
Street,  and  nearer  the  river,  were  afterwards  opened  on  it, 
to  wit,  New  Levee  Street  and  Front  Street 

That  on  the  8d  September,  1807,  Saulet  sold  to  one  Belle- 
chasse  the  ground  designated  on  the  sketch  by  the  letters 
A  B  C  D,  on  Tchoupitoulas  Street,  and  on  the  line  C  D. 

That  by  the  same  instrument  he  conveyed  to  Bellechasse 
the  alluvion  in  front  of  the  said  portion  of  ground ;  but  by 
reason  of  the  doubts  which  existed  at  that  time  as  to  the 
mode  of  division  of  alluvions  between  contiguous  owners, 
he  stipulated  that  the  alluvion  conveyed  by  him  to  Belle- 
chasse should  be  taken  between  lines  parallel  to  the  Une  of  di- 
vision  between  Suburb  Saulet  and  Suburb  Delord^  back  of  Tchoupir 
tovlas  Street^  and  that  the  lower  line  of  Bellechasse^ s  batture  should 
be  the  prolongation  of  the  said  line  of  division  between  the  said  two 
suburbs^  indicated  by  the  letters  C  E  of  the  sketch. 

That  hence  the  whole  ground  designated  by  tlie  letters 
and  comprised  between  the  lines  C  F  and  C  E  of  the  sketch, 
situated  in  front  of  Suburb  Saulet,  never  was  sold  or  alien- 
ated by  the  said  Saulet,  nor  by  his  legal  representatives,  and 
was  the  property  of  the  petitioners. 

That  the  portion  of  the  said  ground  indicated  on  the  sketch 
as  that  on  which  the  Orleans  Cotton  Press  is  built,  was  now 
held  and  possessed  under  the  aforesiud  act  of  sale  to  Belle- 
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chasse,  by  one  Shepherd,  who  had  probably  acquired  the 
same  by  prescription. 

That  the  portion  of  the  said  ground  designated  by  the 
letters  F  G  H  L  is  now  vacant  and  unoccupied,  and  under 
the  administration  of  the  city  of  New  Orleans,  according  to 
the  laws  of  Louisiana,  but  that  the  said  Shepherd  claims  the 
same,  and  also  the  whole  ground  comprised  between  the  pro- 
longations of  Boffignac  and  Benjamin  Streets  to  the  water's 
edge. 

The  petitioners  prayed,  therefore,  that  Shepherd  might  be 
cited ;  that  after  due  proceedings  had,  they  themselves  might 
be  recognized  as  the  owners  of  the  ground  between  Front 
Street,  the  River  Mississippi,  the  prolongation  of  Roffignac 
Street,  and  the  line  Q  F  of  the  sketch,  and  Shepherd  be  for- 
ever enjoined  from  asserting  title  to  the  said  alluvial  ground. 

Shepherd  answering  the  petition,  and  denying  the  title 
of  Saulet's  heirs,  set  up  among  other  things,  that  he  had 
been  in  uninterrupted  and  peaceable  possession,  in  good 
faith  and  under  just  titles,  for  more  than  thirty  years,  of  the 
property  or  estate  to  which  the  said  property  sued  for  was 
attached  and  belonged,  and  of  the  said  property  or  batture 
as  long  as  the  same  had  existed;  and  that  by  reason  of  such 
possession  under  the  said  titles,  he  pleaded  the  prescription 
often,  twenty,  and  thirty  years. 

And  further,  that  he  was  a  bovd  fide  purchaser  of  the  said 
property,  without  notice;  and  that  all  those  under  whom  he 
claims,  for  a  series  of  more  than  thirty  years,  had  been  bond 
fide  purchasers  of  the  principal  estate  to  which  the  batture 
sued  for  belongs. 

The  cause  came  on  to  be  heard  before  the  court  upon  the 
pleadings,  and  a  large  body  of  evidence,  and  was  argued  by 
counsel,  and  thereupon  the  court,  under  a  practice  usual  in 
Louisiana,  found  the  following,  among  others,  as  facts  proved 
in  the  cause: 

That  the  petitioners  were  the  heirs  of  Saulet 

That,  in  the  year  1768,  the  Jesuits'  Plantation,  situated. 
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&c.)  was  sold,  and  that  one  lot,  as  described,  became  the 
property  of  the  said  Saulet,  and  of  his  heirs  at  his  death, 
except  in  as  far  as  he  legally  disposed  of  it  in  his  life. 

That,  in  the  year  1763,  the  Mississippi  River  was  close  to 
and  parallel  with  Tchoupitoulas  Street,  which  was  then  a 
public  road  on  the  bank  of  that  river.  That,  between  this 
road  and  this  river  there  was  a  levee  to  protect  the  planta- 
tion, and  extending  along  its  river  boundary,  and  between 
the  river  and  the  levee  there  was  a  batture.  That  this  bat- 
ture  continued  to  exist  from  that  time  until  1810,  without 
experiencing  much  change.  But  that  by  the  improvement 
of  the  country,  and  from  natural  causes,  it  had,  since  that 
time,  been  raised  and  extended,  and  had  become  the  subject 
of  profitable  ownership,  and  that  the  maps  produced  in  evi- 
dence [from  one  of  which  the  sketch  given  opposite  p.  502, 
is  taken],  would  show,  with  sufficient  certainty,  the  changes 
that  the  locus  had  undergone  since  1763. 

That,  from  the  year  1763,  until  a  period  subsequent  to 
1809,  the  proprietor,  Saulet,  and  the  successive  proprietors 
of  the  adjacent  lot,  now  known  as  the  Delord  suburb,  ac- 
quiesced in  and  acted  upon  the  opinion,  that  the  dicision-line  be- 
tween their  plantations  extended  on  a  right  line  across  the  batture^ 
without  experiencing  any  deflection  in  consequence  of  the  change 
made  by  alluvium.  That  the  claimants  under  Saulet  had 
acted  on  the  same  opinion,  and  had  made  improvements  in 
front  of  their  lots,  had  sustained  expensive  suits,  and  borne 
the  charges  of  such  property  to  the  present  time,  and  that 
this  suit  was  the  first  legal  contestation  of  that  right  by  the 
heirs  of  Saulet. 

That  the  defendant  had  connected  himself  with  Saulet, 
and  his  heirs,  by  means  of  deeds  which  were  read  in  evi- 
dence [and  which  the  court  specified],  and  which  showed 
that  the  defendant  was  entitled  to  all  the  estate,  rights,  and 
privileges  which  were  confirmed  by  the  said  deeds,  or  enisue 
from  those  granted  to  the  parties  named  in  them. 

That  all  the  land  between  the  levee,  as  now  possessed  by 
the  city  of  New  Orleans  and  administered  for  the  public  use, 
and  the  river  boundary  in  1763  and  in  1810,  between  the 
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Delord  plantation  and  the  farther  external  line  of  the  lots, — 
conveyed  to  Bellechasse,  continued  to  the  same, — had  been 
held  by  the  persons  claiming  under  the  deeds  of  Saulet, 
mentioned  before;  and  that  neither  Saulet  nor  his  heirs 
have,  at  any  time  before  this  suit,  contested  their  right 

The  court,  upon  a  construction  of  the  deeds  above  men- 
tioned,  declared : 

That  all  the  accretions  to  those  lots  between  the  Delord 
plantation  and  the  external  lino  of  the  Bellechasse  lots  had, 
of  right,  ceased  to  be  the  property  of  Saulet  or  his  heirs. 

That  the  plea  of  prescription  was  available  in  this  case,  in 
the  favor  of  the  defendant. 

Judgment  was  therefore  given  to  dismiss  the  petition. 

Mr.  Jamn^  for  the  plaintiffs  in  error;  Mr.  Mason  CampbeUy 
contra. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  statement  of  the  evidence  made  by  the  court  below  is 
in  the  nature  of  a  special  verdict,  and  conclusive  as  to  the 
fiicts  of  the  case. 

The  only  question  for  our  consideration  is  whether  the 
judgment  of  the  court  thereon  is  erroneous. 

The  plaintiffs  claim,  as  the  heirs  of  Saulet,  a  parcel  of  land 
now  forming  a  part  of  the  batture,  in  New  Orleans,  and  a 
part  of  the  levee  of  the  city. 

The  defendant,  in  his  answer,  <^  claims  to  have  been  in 
uninterrupted  and  peaceable  possession  in  good  faith  and 
under  just  title  for  more  than  twenty  years,  of  the  property 
or  estate  to  which  the  said  land  sued  for  is  attached  and  be- 
longs, as  long  as  the  same  has  existed,  and,  under  the  said 
titles,  he  pleads  the  prescription  of  ten,  twenty,  and  thirty 
years.^'  The  court  below  finds  the  facts  to  be  as  stated  in 
this  plea,  and  decide  the  plea  of  prescription  in  favor  of  the 
defendant. 

The  civil  code  of  Louisiana  declares  that  the  accretions 
which  are  formed  successively  and  imperceptibly  to  any 
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soil  situated  on  the  shores  of  any  creek  or  run,  are  called 
alluvions. 

The  right  to  alluvion  depends  upon  the  fact  of  the  con- 
tiguity of  the  estate  to  the  river.  Before  there  can  be  a 
right  to  accession  or  accretion  there  must  he  an  estate  to 
which  the  accession  can  attach.  The  plaintiffs'  claim  seems 
to  be  founded  on  the  notion  that  the  right  to  alluvion  ad- 
hered to  the  original  plantation,  and  not  to  the  particular 
portion- of  it  that  borders  on  the  river.  They  assume  that  it 
stretches  over  the  lots  that  have  been  sold  fronting  on  the 
river,  and  debars  them  from  any  extension  from  improve- 
ments or  natural  causes.  The  case  of  Gravier  v.  The  City  of 
New  Orleans^  quoted  in  the  record,  has  the  following  state- 
ment of  the  law  on  this  subject.     The  court  in  that  case  says : 

"If  Gravier  had  continued  proprietor  of  the  whole  tract 
on  which  the  faubourg  has  been  established,  there  would 
have  been  no  difficulty  in  determining  his  title  to  the  allu- 
vion. But  Gravier  has  divested  himself  of  all  title  to  that 
part  of  his  tract  on  which  the  faubourg  is  situated,  by  the 
establishment  of  the  faubourg,  and  by  selling  the  lots  front- 
ing and  adjoining  the  highway.  It  is,  therefore,  important 
to  inquire  what  was  the  situation  of  the  batture  or  alluvion 
in  question  at  the  time  when  the  faubourg  was  established, 
or  at  least  when  the  front  lots  were  sold,  for  if  no  alluvion 
existed  at  the  time  when  Gravier  ceased  to  be  the  owner  of 
the  land  adjoining  the  highroad,  then  it  is  the  opinion  of 
the  court  that  an  alluvion  subsequently  formed  would  not 
become  the  property  of  Gravier.  The  reason  of  this  opinion 
is,  that  if  Gravier  could  be  considered  as  the  proprietor  of 
the  road  after  selling  the  adjacent  land,  or  of  the  levee  lying 
between  this  road  and  a  public  river,  he  would  nevertheless, 
not  possess  that  kind  of  property  which  gives  the  right  of 
alluvion,  for  the  destruction  of  this  property  by  the  en- 
croachments  of  the  river  would  be  a  public  and  not  a  private 
loss,  since  it  could  not  be  appropriated  to  the  private  use  of 
any  individual,  and  the  said  road  and  levee  would  have  be- 
come necessarily  liable  to  be  kept  in  repair  at  the  public 
expense." 
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The  case  stated  by  the  court  brings  this  case  within  the 
principles  established  by  the  court  in  that. 

The  matter  of  fact  decided  by  the  court  was  that  the  de- 
fendant had  possessed  the  property  for  the  full  period  re- 
quired by  the  laws  of  the  State  under  all  the  conditions 
which  those  laws  demand :  a  possession  of  thirty  years  un- 
der claim;  a  possession  of  ten  years  under  just  titles  and  in 
good  faith.  The  map  will  show  that  the  division-line  be- 
tween the  De  Lord  and  Saulet  suburbs  which  had  been  es- 
tablished in  1763,  and  acquiesced  in  by  the  parties,  passed 
through  the  upper  corner  of  the  lands  of  the  Orleans  Cotton 
Press,  and  did  not  touch  the  land  in  dispute*,  which  is  an 
accession  in  front  of  the  said  lots.  The  facts  as  found  sus- 
tain, therefore,  the  defendant's  plea,  and  the  judgment  of 
the  Circuit  Court  is 

AWIRMBD  AOCORDINaLT. 
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1.  Where  a  vessel  has  the  wind  free,  or  is  sailing  before  or  with  the  wind,  she 

must  keep  out  of  the  way  of  the  vessel  which  is  closehaaled  by  the  wind 
or  sailing  by  or  against  it.  Those  closehauled  on  the  wind,  or  sailing 
on  the  starboard  tack,  must  keep  their  course. 

2.  But  these  established  rules  of  navigation  do  not  apply  after  a  vessel  ad- 

vancing in  violation  of  them  is  so  near  another  vessel  that  by  such  other 
vessel's  adhering  to  them  a  collision  would  be  inevitable.  A  departure 
from  them,  under  such  circumstances,  by  a  vessel  otherwise  not  in 
fault,  will  not  impair  her  right  to  recover  for  injuries  occasioned  by  the 
collision. 

These  were  appeals  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan,  in  a  libel  and 
cross-libel  for  collisions  of  vessels  on  Lake  Michigan ;  the 
questions  involved  being  of  fact  chiefly,  and  the  cases  being 
submitted. 

Mr.  Hibbardjfor  the  appellants;  Mr.  Newbury j  contra. 

Mr.  Justice  CLEFFOBD  delivered  the  opinion  of  the 
court. 
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Subject-matter  of  the  controversy  in  this  case  was  a  colli- 
sion between  the  schooner  White  Cloud  and  the  bark  News- 
boy, which  occurred  on  the  twelfth  day  of  November,  1862, 
off  Twin  River  Point,  or  a  little  below,  on  the  west  shore  of 
Lake  Michigan.  Owner  of  the  White  Cloud  filed  his  libel 
against  the  bark  Newsboy  on  the  twenty-fifth  day  of  May, 
1868,  and  the  owners  of  the  bark  filed  their  cross-libel 
against  the  schooner  on  the  twenty-ninth  day  of  September 
in  the  same  year.  Both  cases  were  heard  together  in  the 
District  Court,  and  the  decision  was  that  the  bark  was  in 
fault.  Damages  were  accordingly  awarded  to  the  libellant 
in  the  case  of  the  schooner  in  the  sum  of  five  thousand  six 
hundred  and  seventy-three  dollars  and  sixty-six  cents,  and 
the  cross-libel  was  dismissed  with  costs.  Circuit  Court  on 
appeal  affirmed  the  respective  decrees  and  the  owners  of  the 
bark,  as  respondents  in  one  case  and  as  libellants  in  the 
other,  appealed  to  this  court. 

1.  Voyage  of  the  schooner  was  from  Buffalo  to  Chicago, 
and  that  of  the  bark  was  from  Milwaukie  to  Buffalo.  Ca- 
pacity of  the  former  was  three  hundred  and  eighteen  tons, 
and  that  of  the  latter  was  five  hundred  and  fifty-seven  tons, 
and  both  were  good  vessels  and  had  a  full  complement  of 
officers  and  seamen.  Testimony  shows  that  both  vessels 
were  under  full  headway  when  the  collision  occurred,  and 
that  it  resulted  in  great  damage  to  the  schooner.  Among 
other  injuries  it  broke  the  rail,  stanchions,  and  bulwarks  of 
the  schooner  from  the  fore-rigging  to  the  main-rigging,  and 
cut  her  outside  planks  down  below  the  water-line  as  tar  as 
the  bilge,  and  broke  the  clamps  and  ceiling  down  to  the 
bilge-kelson.  Damage  was  also  done  to  the  plank-sheer  and 
deck-frame,  and  the  capstan  and  some  of  the  deck-plank 
were  broken,  the  forestay-sail  split  and  the  butts  of  the 
deck-plank  were  started  the  whole  length  of  the  vessel. 

Principal  damage  was  on  the  starboard  side  of  the 
schooner,  showing  conclusively  that  the  blow  was  between 
the  main  and  fore-rigging,  on  that  side.  She  was  in  bal- 
last, but  the  bark  had  a  full  cargo  of  wheat.  Collision  oc- 
curred about  seven  o'clock  in  the  evening,  but  the  proofe 
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show  that  it  was  not  very  dark,  and  the  witnesses  concur 
that  there  was  no  haze  on  the  water  and  that  the  lights  of 
vessels  could  be  seen  for  several  miles.  Although  it  was 
cloudy,  still  the  weather  was  pleasant  and  there  was  a  good 
breeze.  Speed  of  schooner  was  six  or  seven  miles  an  hour, 
and  that  of  the  bark  was  nine  miles.  Weight  of  the  evi- 
dence shows  that  the  wind,  though  slightly  baffling,  varying 
occasionally  perhaps  a  degree  to  the  west,  was  southwest- 
by-west,  and  both  vessels  were  under  a  full,  or  nearly  full, 
press  of  canvas.  Course  of  the  schooner  was  south-half- 
east,  and  that  of  the  bark  was  north-northeast,  but  she  was 
not  kept  steady. 

Considerable  conflict  exists  in  the  testimony  as  to  the 
course  of  the  wind  and  of  the  schooner,  but  the  better 
opinion,  in  view  of  the  whole  case,  is,  that  the  testimony  of 
the  master  is  correct.  He  came  on  deck  twenty  minutes 
before  the  collision,  and  he  testified  that  the  wind  was  about 
southwest-by-west,  a  little  baffling,  varying  sometimes  a 
point  to  the  westward,  and  that  the  vessel  was  heading  by 
the  compass  south-half-east,  and  we  adopt  those  statements 
as  satisfactorily  sustained  by  the  weight  of  the  evidence. 

Both  vessels  showed  lights,  and  the  proofs  are  full  to  the 
point  that  each  saw  the  light  of  the  other  two  or  three  miles 
before  they  came  together.  Obviously,  therefore,  it  is  a  case 
of  fault  and  not  of  inevitable  accident — as  the  water  was 
smooth  and  the  vessels  were  sailing  in  a  broad  unobstructed 
thoroughfare.  Undisputed  fact  also  is  that  the  schooner  was 
sailing  on  the  starboard  tack,  closehauled  on  the  wind,  and 
that  the  bark  was  on  the  larboard  tack  and  had  the  wind 
free.  Rule  of  navigation  is,  that  where  a  vessel  has  the  wind 
free,  or  is  sailing  before  or  with  the  wind,  she  must  keep 
out  of  the  way  of  the  vessel  which  is  closehauled  by  the 
wind  or  sailing  by  or  against  it,  and  the  vessel  on  the  star- 
board  tack  has  a  right  to  keep  her  course  and  the  one  on 
the  larboard  tack  must  give  way  or  be  answerable  for  the 
consequences.* 

*  St.  John  V.  Paine,  10  Howard,  681;  The  GazeUe,  2  W.  Robinson,  617; 
Woodrop  Sims,  2  DodBon,  86 ;  Ann  Carolinei  2  Wallace,  644. 
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Strong  effort  is  made  by  the  respondents  to  take  the  case 
out  of  the  operation  of  that  rule  by  attempting  to  show  that 
the  schooner  changed  her  course.  Persons  engaged  in  navi- 
gating vessels  upon  navigable  waters  are  bound  to  observe 
the  nautical  rules  recognized  by  law  in  the  management  of 
their  vessels  on  approaching  a  point  where  there  is  danger 
of  collision.  Undoubtedly  the  same  law  which  requires  ves- 
sels having  the  wind  free,  or  sailing  on  the  larboard  tack,  to 
keep  out  of  the  way  or  give  way,  as  the  case  may  be,  also 
imposes  the  correlative  duty  upon  those  closehauled  on  the 
wind,  or  sailing  on  the  starboard  tack,  to  keep  their  course, 
in  order  that  the  former  may  know  the  position  of  the  ob- 
ject to  be  avoided,  and  not  be  baffled  or  led  into  error  in 
their  endeavors  to  comply  with  the  requirement* 

Appellants  show,  beyond  doubt,  that  the  schooner  changed 
her  course,  but  they  do  not  show  that  she  changed  it  at  a 
time  or  in  any  sense  when  or  in  which  the  law  regards  it  as 
a  fault.  The  rules  of  navigation  mentioned  do  not  apply  to 
a  vessel  required  to  keep  her  course  after  the  approach  of 
the  advancing  vessel  is  so  near  that  the  collision  is  inevita- 
ble. An  error  committed  by  those  in  charge  of  a  vessel 
under  such  circumstances,  if  the  vessel  is  otherwise  without 
fault,  will  not  impair  her  right  to  recover  for  the  injuries 
occasioned  by  the  collision,  for  the  reason  that  those  who 
put  the  vessel  in  that  peril  are  chargeable  with  the  error, 
and  must  answer  for  the  consequences  which  it  occasions. 

Evidence  shows  satisfactorily  that  the  schooner  kept  her 
course  until  the  peril  was  impending  and  the  collision  inevitablej 
and  that  the  order,  hard-a-starboard,  was  given  by  thQ  mas- 
ter at  the  moment  it  occurred,  "  to  ease  off  the  blow  and 
make  it  glancing."  Such  a  change  of  course,  at  that  mo- 
ment, the  District  Court  held  was  demanded  as  a  mtons  df 
self-presejvation  and  was  not  a  fault,  and  we  entirely  concur 
in  that  conclusion. 

Objection  is  also  taken  to  the  decision  of  the  court  in  con- 
firming the  report  of  the  commissioner  as  to  the  amount  of 

' —  - 
*  Steamship  Go.  v.  BumbaU,  21  Howard,  884. 
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the  damages,  but  the  objection  is  without  merit  and  is  hereby 
overruled.    Decision  of  the  District  Court  in  the  case  of  the 
cross-libel  was  also  correct. 
Decree  of  the  Circuit  Court 

Affirmed  with  costs  in  both  cases. 


PuRCELL  V.  Miner. 

A  contract  for  the  exchange  of  lands  is  as  much  within  the  statute  of 
frauds  as  a  contract  for  their  sale,  and  a  party  seeking  to  enforce  a  spe- 
cific execution  of  a  parol  contract  for  that  purpose,  must  hring  himself 
within  the  same  conditions,  hefore  he  can  invoke  the  aid  of  a  court  of 
equity. 
That  is  to  say,  he  must  make  full,  satisfactory,  and  induhi table  proof— 

First.  Of  the  contract,  and  of  its  terms ;  a  proof  which  must  show  a  con- 
tract leaving  no  jus  delibercttidij  or  locus  pcenitentioe ;  and  which  cannot 
be  made  out  by  mere  hearsay,  or  by  evidence  of  the  declarations  of  a 
party  to  mere  strangers  to  the  transaction,  in  chance  conversation. 

Second,  That  the  consideration  has  been  paid  or  tendered.  And  even  the 
payment  of  the  price  in  part  or  in  whole,  will  not,  of  itself,  be  sufficient 
for  the  interference  of  a  court  of  equity,  if  the  party  have  a  sufficient 
remedy  at  law  to  recover  back  the  monfey. 

Third.  That  there  has  been  such  a  part-performance  of  the  contract  that 
its  rescission  would  be  a  fraud  on  the  other  party,  and  could  not  be  fully 
compensated  by  recovery  of  damages  in  a  court  of  law. 

I^rth.  That  delivery  of  possession  has  been  made  in  pursuance  of  the 
contract,  and  acquiesced  in  by  the  other  party ;  a  requisition  which  is 
not  satisfied  by  proof  of  a  scrambling  and  litigious  possession. 

PuRCELL  filed  a  bill  against  Coleman,  Miner  and  wife,  and 
others,  in  the  Supreme  Court  of  the  District  of  Columbia, 
where  the  statute  of  frauds — enacting  that  all  estates  in 
lands  made  by  parol  only  and  not  put  in  writing  and  signed 
by  the  parties  making  the  same  shall  have  the  force  and 
effect  of  estates  at  will  only — is  in  force.  The  bill  set  forth 
that  Coleman  having  a  house  in  Washington,  and  he,  Pur- 
cell,  a  tarm  in  Virginia,  "  a  trade"  had  been  made  between 
them ;  and  the  possession  and  key  of  the  house  delivered  to 
him  by  Coleman,  and  full  payment  admitted  by  Coleman's 

VOL.  IV.  88 
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receiving  the  farm,  the  title  of  which  he  had  examined,  and 
"the  trade"  closed;  and  that  Coleman  had  requested  the 
complainant  to  prepare  both  deeds;  that  Purcell  had  done 
so,  and  had  tendered  and  was  now  ready  to  tender  to  Cole- 
man a  deed  for  the  farm  according,  to  the  contract. 
The  bill  then  went  on : 


"Your  orator  further  avers  that  several  weeks  thereafter,  to 
his  great  surprise,  about  the  time  he  had  commenced  improving 
the  house  for  the  purpose  of  placing  a  tenant  in  it,  the  said 
Coleman,  in  the  night-time,  entered  the  back  way,  by  means  of 
a  ladder,  and  took  from  the  back  door  the  key  on  the  inside  of 
said  house,  and  held  forcible  possession  of  the  same  until  he  was 
found  guilty  of  the  charge  by  two  justices,  after  hearing  all  the 
testimony  and  having  the  aid  of  two  counsel.  That  the  said 
Coleman  then  delivered  the  key  to  your  orator,  and  stated  in 
the  presence  of  several  gentlemen  that  the  change  of  property 
was  fair;  that  he  knew  its  condition  before  trading,  in  relation 
to  its  value  and  title ;  that  it  was  advantageous  to  him,  but  that 
his  wife  had  a  few  days  previous  refused  to  go  with  him  to  the 
said  farm,  and  that  was  his  only  reason  for  his  unlawful  con- 
duct, and  that  he  would  not  do  it  again,  and  that  he  would  pay 
all  the  costs  in  the  case,  which  he  has  failed  to  do. 

"Your  orator  further  avers  that  notwithstanding  the  key, 
possession,  and  equitable  title  being  with  your  orator,  and  that 
he  had  actually  prepared  a  bill  in  equity  to  compel  said  Cole- 
man to  make  him  a  deed  for  the  house  and  lot,  and  was  about 
to  file  it,  that  to  bis  great  surprise  it  appeared  that  on  the  9th 
March,  1861,  one  Miner  bad  entered  into  a  conditional  contract 
with  the  said  Coleman  for  the  house  and  lot,  and  obtained  a 
deed  for  the  same  in  the  name  of  his  wife;  the  said  Miner  well 
knowing  at  the  time  he  made  the  conditional  contract  with  the 
said  Coleman  that  your  orator  was  entitled  to  the  equitable 
estate  in  said  house  and  lot,  as  well  as  the  peaceable  and  lawful 
possession  of  the  same;  that  the  said  Miner,  in  order  to  get  pos- 
session of  the  bouse,  in  the  absence  of  your  orator  prepared  a 
false  key  and  entered  it,  first  having  torn  down  the  printed  ad- 
vertisement from  the  door  showing  the  house  was  for  rent  by 
your  orator.  And  that  your  orator  had  again  to  incur  the  ex- 
pense, loss  of  time,  and  annoyance  of  prosecuting  the  writ  of 
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forcible  entry,  and  the  said  Miner  was  found  guilty  as  charged, 
and  fined  fifty  dollars. 

"  Your  orator  further  avers  that  the  said  Miner  stated  to  your 
orator  in  the  presence  of  several  gentlemen  that  it  was  not 
necessary  to  make  him  a  party  to  the  suit  to  compel  the  legal 
title;  that  if  your  orator  succeeded  against  said  Coleman^  that 
said  Coleman  was  to  convey  back  to  him  or  his  wife  the  land  in 
Virginia,  which  he  had  conveyed  to  said  Coleman  for  the  house 
and  lot  referred  to,  thereby  showing  that  their  pretended  ex- 
change was  entirely  depending  on  the  right  of  your  orator  to 
the  said  house  and  lot,  which  is  still  in  your  orator's  possession, 
but  owing  to  the  annoyance,  by  said  Coleman  and  Miner,  he 
has  been  unable  to  rent  it. 

"  Your  orator  further  avers  that  it  is  impossible  to  place  your 
orator  and  the  said  Coleman  in  the  same  situation  they  were  in 
before  they  exchanged  property,  because*the  said  Coleman  not 
having  given  attention  to  the  farm,  a  barn  has  been  destroyed, 
and  also  much  of  the  fencing,  as  your  orator  has  been  informed 
and  believes,  and  that  he  has  been  at  expense  in  repairing  the 
house  and  lot,  &cJ' 

The  bill  prayed  a  specific  performance  of  the  contract 
set  up. 

The  bill  was  answered  by  Miner,  denying,  &c.,  and  set  out 
that  Miner  also  having  a  farm  in  Virginia,  he  and  Coleman 
had  agreed  on  and  actually  consummated  a  bond  Jide  and  un- 
conditional exchange  of  the  house  for  it 

The  answer  then  thus  went  on : 

"  This  defendant  further  says,  that  soon  after  the  execution 
of  said  deed  to  his  said  wife  he  took  possession  of  the  premises 
(as  this  defendant  was  authorized  to  do  as  the  property  of  his 
wife)  in  a  peaceable,  quiet,  and  proper  manner,  and  that  he  met 
upon  the  street  a  locksmith,  who  unlocked  the  front  door  of 
said  house  and  sold  this  defendant  a  key.  Some  days  subse- 
quently the  said  complainant  demanded  of  this  defendant  the 
possession  of  said  house  and  lot,  which  demand  this  defendant 
refused  to  comply  with.  The  next  day  the  complainant  came 
to  the  premises  with  a  large  number  of  officers  and  two  justices 
of  the  peace,  and  in  their  presence  again  demanded  possession 


616  PUECBLL  V.   MiKBR.  [Sup.  Ct 

Argument  for  the  appellant. 

of  the  house  and  lot,  which  this  defendant  again  refused  to 
grant,  but  being  requested  by  said  justices,  he  opened  the  door 
and  allowed  them  to  enter.  The  said  justices  immediately  pro- 
ceeded to  try  the  question  of  possession,  and,  to  the  utter  sur- 
prise and  astonishment  of  this  defendant,  imposed  a  fine  for 
withholding  from  the  said  complainant  the  possession  of  the 
said  house  and  lot.  This  defendant  requested  the  said  complain- 
ant to  show  bis  title  to  the  said  house  and  lot  which  he  claimed, 
and  the  said  complainant  exhibited  some  papers,  but  none  of 
them  were  signed  by  said  Coleman,  nor  were  they  of  any  con- 
sequence in  reference  to  the  support  of  his  pretended  claim  of 
title.  This  defendant  immediately  called  upon  Coleman  and  re- 
lated to  him  the  circumstances  in  reference  to  the  claim  upon 
the  house  and  lot  set  up  by  the  complainant,  and  was  informed 
by  Coleman  that  the  complainant  had  no  claim  upon  the  said 
house  and  lot,  but  admitted  that  they  had  been  negotiating  for 
an  exchange  of  properties,  and  while  the  negotiations  were 
going  on,  he,  the  said  Coleman,  learned  that  the  farm  in  Vir- 
ginia that  said  complainant  had  offered  him  for  said  house  and 
lot  did  not  belong  to  the  said  complainant,  and  that  he  could 
not  give  him,  the  said  Coleman,  a  clear  title  thereto,  and  conse- 
quently that  he,  the  said  Coleman,  had  declined  closing  any 
contract  with  said  complainant." 

Mrs.  Miner  did  not  answer,  but  made  default.  A  good 
deal  of  testimony  was  taken,  many  of  the  interrogatories — 
the  parties  managing  their  own  case — being  of  a  most  lead- 
ing character. 

The  court  below  dismissed  the  bill,  and  the  case  was  now 
here  on  appeal. 

Messrs.  Brent  and  Merrick j  for  the  appellant^  PurceU: 
At  a  moment  when  the  complainant  was  entitled  to  a 
decree  pro  confesso  against  Mrs.  Miner,  the  recipient  of  Cole- 
man's title,  the  court  dismissed  the  bill. 

The  statute  of  frauds  is  not  relied  on  or  intimated  in  the 
answer  of  defendants;  but  if  it  had  been,  it  would  not  apply 
in  this  case.     The  giving  possession  is  part  performance.* 

*  Stewart  v.  Dent  (N.  &  S.)}  4th  July,  1786;  Simmons  v.  Hill,  4  Harris 
&  McHenry,  252. 
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The  possession  being  mutually  given  and  taken  by  the 
parties,  entitled  the  appellant  to  a  specific  performance  of 
the  agreement*   An  exchange  will  be  specifically  decreed.f 

Mr.  Miner y  pro  se,  contra. 

Mr.  Justice  QRIER  delivered  the  opinion  of  the  court. 

A  contract  for  the  exchange  of  lands  is  as  much  within 
the  statute  of  frauds  as  a  contract  for  their  sale,  and  a  party 
seeking  to  enforce  a  specific  execution  of  a  parol  contract  for 
that  purpose,  must  bring  himself  within  the  same  conditions 
before  he  can  invoke  the  aid  of  a  court  of  equity.  The  stat- 
ute, which  requires  such  contracts  to  be  in  writing,  is  equally 
binding  on  courts  of  equity  as  courts  of  law.  Every  day's 
experience  more  fully  demonstrates  that  this  statute  was 
founded  in  wisdom,  and  absolutely  necessary  to  preserve  the 
title  to  real  property  from  the  chances,  the  uncertainty,  and 
the  fraud  attending  the  admission  of  parol  testimony.  It 
has  been  often  regretted  by  judges  that  courts  of  equity  have 
not  required  as  rigid  an  execution  of  the  statute  as  courts 
of  law. 

Nevertheless,  courts  of  equity  have,  in  many  instances, 
relaxed  the  rigid  requirements  of  the  statute;  but  it  has 
always  been  done  for  the  purposes  of  hindering  the  statute 
made  to  prevent  frauds  from  becoming  the  instrument  of 
fraud. 

A  mere  breach  of  a  parol  promise  will  not  make  a  case 
for  the  interference  of  a  chancellor.  It  is  plain  that  a  party 
who  claims  such  interference  has  the  burden  of  proof  thrown 
on  him.  He  knows  that  the  law  requires  written  evidence 
of  such  contracts,  in  order  to  their  validity.  He  has  acted 
with  great  negligence  and  folly  who  has  paid  his  money  with- 
out getting  his  deed.  When  he  requests  a  court  to  interfere 
for  him,  and  save  him  from  the  consequences  of  his  own 
disregard  of  the  law,  he  should  be  held  rigidly  to  full,  satis- 
factory, and  indubitable  proofs — 

First.    Of  the  contract,  and  of  its  terms.     Such  proof 

*  Boon  V,  Chiles,  10  Peters,  177.    f  Mclver  v.  Kyger,  8  Whcatuu,  68. 
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must  be  clear,  definite,  and  conclusive,  and  must  show  a 
contract,  leaving  no  jfis  deHberavdi^  or  locus  pcenilentm.  It 
cannot  be  made  out  by  mere  hearsay,  or  evidence  of  the 
declarations  of  a  party  to  mere  strangers  to  the  transaction, 
in  chance  conversation,  which  the  witness  had  no  reason 
to  recollect  from  interest  in  the  subject-matter,  which  may 
have  been  imperfectly  heard,  or  inaccurately  remembered, 
perverted,  or  altogether  fabricated;  testimony,  therefore, 
impossible  to  be  contradicted. 

Second.  That  the  consideration  has  been  paid  or  tendered. 
But  the  mere  payment  of  the  price,  in  part  or  in  whole,  will 
not,  of  itself,  be  sufficient  for  the  interference  of  a  court  of 
equity,  the  party  having  a  sufficient  remedy  at  law  to  recover 
back  the  money. 

Third,  Such  a  part  performance  of  the  contract  that  its 
rescission  would  be  a  fraud  on  the  other  party,  and  could  not 
be  fully  compensated  by  recovery  of  damages  in  a  court 
of  law. 

Fourth.  That  delivery  of  possession  has  been  made  in 
pursuance  of  the  contract,  and  acquiesced  in  by  the  other 
party.  This  will  not  be  satisfied  by  proof  of  a  scrambling 
and  litigious  possession. 

The  application  of  these  principles  to  the  case  before  us 
will  show  that  the  plaintiff  has  wholly  failed  to  establish  a 
case  proper  for  the  interference  of  a  court  of  equity. 

We  do  not  think  it  necessary  to  a  vindication  of  our  judg- 
ment to  give  a  history  either  of  the  pleadings  or  evidence 
disclosed  by  the  record.  The  case  appears  to  have  been 
carried  on  by  the  parties  proprid  persondj  who  are  excus- 
able for  their  ignorance  of  all  the  rules  of  pleading  and 
practice  in  a  court  of  chancery,  or  the  proper  mode  of  tak- 
ing testimony.  The  merits  of  the  case  seem  to  have  been 
tried  in  a  verbal  wrangle  before  two  justices,  and  afterwards 
converted  into  a  written  one  for  the  consideration  of  the 
court. 

Taking  the  complainant's  bill  to  be  a  correct  statement 
of  the  facts,  he  has  shown  no  case  for  the  interference  of 
the  court.    By  his  statement,  the  contract  was  not  intended 
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to  be  left  in  parol;  but  when  the  parties  had  each  examined 
the  properties  proposed  to  be  exchanged,  they  contemplated 
to  come  together  and  perfect  the  exchange.  U  either  party- 
had  delivered  a  deed,  in  execution  of  the  "  trade"  or  bargain, 
and  the  other  refused  to  fulfil  his  part,  by  making  a  proper 
conveyance,  or  if  valuable  improvements  had  been  made  by 
the  party  in  possession,  there  would  have  been  a  case  for  a 
decree  of  specific  execution.  As  it  was,  the  defendant  de- 
clined to  go  on  with  the  "trade,"  alleging  that  the  plaintiff's 
farm  was  incumbered.  He  had  given  the  key  of  the  house 
to  the  complainant,  which  was  set  up  as  a  delivery  of  pos- 
session, while  the  defendant  denied  any  intention  to  make 
such  delivery,  and  took  forcible  possession  of  his  house. 
While  this  contest  about  the  possession  was  going  on,  the 
defendant  sold  his  house,  and  conveyed  it  to  the  wife  of  his 
counsel,  who  carried  on  the  litigation  for  him  before  the 
justices,  and  here. 
The  bill  must  fail— 

1.  For  want  of  clear,  definite,  and  conclusive  proofs  of  the 
contract. 

2.  For  want  of  any  delivery  of  peaceful  and  uninterrupted 
possession. 

8.  Or  of  valuable  improvements  made. 

We  find  no  part  execution  on  either  side,  nor  anything 
but  a  breach  of  promise,  and  a  consequent  quarrel  before 
the  contract  of  exchange  was  executed. 

Decree  affirmed. 

Note. 

Same  v.  Same. 

After  the  decision  above  made,  the  complainant,  Purcell, 
asked  leave  of  this  court  to  file  a  petition  for  a  bill  of  review  in 
the  court  below.  He  had  already  asked  in  that  court,  leave  to 
file  such  a  petition ;  but  the  leave  was  not  granted. 

The  petition  asked  the  leave  on  two  grounds. 

The  first  ground  consisted  in  the  material  evidence  which  it 
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was  said  could  be  given  by  Pureell  himself,  he  beiDg  rendered 
competent  to  testify  in  his  own  behalf  since  the  final  decree  in 
March,  1864,  by  the  act  of  Congress  of  2d  July,  1864,  which,  for 
the  first  time,  enabled  parties  to  testify  in  their  own  cases.  And 
it  being  alleged  that  the  new  evidence  which  he  would  be  able 
to  give  would  establish, — 

1st.  The  clear  and  definite  terms  of  the  contract  of  exchange. 

2d.  Part  performance  of  the  verbal  contract,  by  each  party 
taking  possession  of  the  exchanged  property  in  execution  of  the 
contract,  and  by  improvements  made. 

3d.  The  tender  of  a  deed  of  conveyance  from  the  petitioner 
to  Coleman,  and  his  refusal  to  accept  it. 

All  which  facts  it  was  alleged  were  in  the  exclusive  knowledge 
of  the  petitioner. 

Besides  this  new  evidence,  the  petition  set  forth  newly  dis- 
covered evidence  by  one  Calvert,  and  others,  tending  to  show 
distinct  and  unequivocal  acts  of  possession,  by  Coleman,  of  the 
farm  in  Virginia,  and  his  improvements  thereon  under,  and  in 
pursuance  of  the  contract  of  exchange. 

Messrs,  Brent  and  Merrick,  for  the  petitioner. 

By  the  new  evidence  the  right  of  complainant  to  specific  per- 
formance would  be  made  oat.* 

In  addition  there  was  error  in  law, — since  the  legal  title  had 
passed  to  Mrs.  Miner, — in  not  decreeing  against  her,  pro  con- 
fesso,  under  the  rules  of  this  court  adopted  by  the  court  below. 

Mr.  Justice  GEIER  delivered  the  opinion  of  the  court. 

We  have  just  decided  this  case  and  affirmed  the  judgment  be- 
low, because  by  the  complainant's  own  statement  in  his  bill  he 
has  shown  no  sufficient  grounds  for  a  court  of  equity  to  grant 
him  the  relief  sought.  We  will  not  repeat  the  points  there  de- 
cided. The  case  was  too  plain  to  leave  any  possible  doubt  re- 
specting the  correctness  of  our  decision.  Moreover,  the  record 
showed  an  application  made  in  the  court  below,  before  the  ap- 
peal to  this  court,  for  a  bill  of  review,  which  was  decided  by 
this  court  to  have  been  properly  refused.  But  it  seems  that  the 
appellant  is  not  satisfied  with  the  judgment  of  the  court,  and 

*  Story's  Eq.  Plead.,  {  412-418;  8  Daniels'  Gh.  Prac.,  1788,  side  paging. 
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now  makes  an  application  to  the  coart  for  leave  to  file  another 
bill  of  review  in  the  court  below. 

We  have  no  doubt  that  the  complainant  honestly  believes 
that  he  has  been  greatly  wronged  by  the  defendant  below,  who 
has  taken  the  liberty  of  breaking  his  promise  with  regard  to  a 
parol  contract  for  an  exchange  of  property  with  the  complain- 
ant ;  but  we  had  supposed  that  in  the  opinion  just  delivered,  we 
had  shown  clearly  to  the  satisfaction  of  any  person  who  did  not 
suffer  under  some  obliquity  of  mental  vision,  that  by  his  own 
statement  of  his  case,  the  complainant  had  mistaken  his  remedy; 
and  that  although  he  Ynay  have  suffered  a  wrong  by  the  defend- 
ant's want  of  good  faith,  ho  had  not  presented  a  case  which  re- 
quired a  court  of  equity  to  disregard  the  statute  of  frauds,  be- 
cause it  had  been  used  for  the  purpose  of  committing  a  fraud. 
As  if  a  party  to  a  contract  of  exchange  had  received  a  deed  and 
kept  the  land ;  refusing  to  give  a  conveyance  for  the  land  given 
in  exchange. 

But  in  this  case  there  was  nothing  shown  but  a  breach  of 
promise  and  a  scrambling  possession,  followed  by  litigation. 
The  present  application  shows  more  perseverance  and  faith  in 
the  applicant  than  discretion  or  judgment;  and  presents  not 
a  single  feature  of  a  case  proper  for  a  bill  of  review. 

By  Lord  Chancellor  Bacon's  rules,  it  was  declared:  "No  bill 
of  review  shall  be  admitted  except  it  contain  either  error  in  law 
appearing  in  the  body  of  the  decree  without  further  examina- 
tion of  matters  in  fact,  or  some  new  matter  which  hath  arisen 
in  time  after  .the  decree ;  and  not  on  any  new  proof  which 
might  have  been  used  when  the  decree  was  made.  Neverthe- 
less, upon  new  proof  that  is  come  to  light  after  the  decree  was 
made,  which  could  not  possibly  have  been  used  at  the  time 
when  the  decree  passed,  a  bill  of  review  may  be  granted  by  the 
special  license  of  the  court  and  not  otherwise/' 

We  will  not  put  ourselves  in  the  position  of  seriously  noticing 
the  reasons  offered  for  a  review  of  this  case.  Suffice  it  to  say 
that  the  petitioner  has  not  presented  a  single  feature  of  a  case 
within  the  rules.  He  oflTers  no  new  evidence,  but  what  he  might 
as  well  have  produced  before,  and  which,  if  it  had  been  produced, 
would  not  have  justified  a  decree  in  his  favor. 

Motion  denied. 
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Commissioner  op  Patents  v.  Whitelet. 

1.  Where  an  applicant  for  reissue  of  a  patent  has  done  all  in  his  power  to 

make  his  application  effectual — has  filed  his  application  with  the  acting 
commiflsionor  and  paid  the  requisite  amount  of  fees — the  application  is 
to  be  considered  as  properly  before  the  commissioner. 

2.  Where  a  statute  directed  the  commissioner  of  patents  to  grant  a  reissae 

of  patents  in  certain  cases,  to  <*  assignees,"  it  is  the  duty  of  the  commis- 
sioner to  decide  whether  the  applicant  is  an  assignee  with  such  an  in- 
terest as  entitled  him  to  a  reis.<^ue  within  the  meaning  of  the  statutory 
provision  on  the  subject;  and  if  he  has  thoroughly  examined  and  de- 
cided that  the  applicant  is  not  so,  a  maitdamua  will  not  lie  commanding 
him  to  refer  the  application  to  *^  the  proper  examiner  or  otherwise  ex- 
amine or  cause  the  same  to  be  examined  according  to  law."  The  pre- 
liminary question  was  within  the  scope  of  his  authority.  If  the  man^ 
damus  had  ordered  the  commissioner  to  allow  an  appeal,  the  order 
under  which  it  issued  would  have  been  held  correct. 

8.  Mand(vmu8  cannot  be  made  to  perform  the  functions  of  a  writ  of  error. 

4.  SembU  that  an  applicant  for  a  reissue  of  a  patent  under  the  thirteenth 
section  of  the  Patent  Act  of  1836,  which  allows  a  reissue  in  certain  cases 
to  a  patentee  *'  and  in  case  of  his  death  or  any  (usignmeni  by  him  made 
oi  i\i& origincd patent,"  vests  a  similar  right  **in  his  executors,  adminis- 
trators, or  assiffneesy"  must  be  an  assignee  of  the  \thole  interest  in  the 
patent ;  and  not  the  assignee  of  a  sectional  interest  only. .  At  least  where 
the  commissioner  of  patents  had  thus  decided,  this  court,  on  the  ques- 
tions being  raised  in  connection  with  other  questions,  whose  dccbion 
rendered  a  decision  on  it  unnecessary,  say  that  **  as  at  present  advised 
they  were  not  prepared  to  say  that  the  decision  of  the  commissioner  was 
not  correct." 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Whiteley,  the  defendant  in  error,  was  the  assignee  of  a 
sectional  interest  in  a  patent  granted  to  Hains,  on  the  4th 
of  September,  1855,  for  an  improvement  in  mowing  ma- 
chines. He  held,  by  virtue  of  several  assignments,  all  the 
territory  embraced  in  the  patent,  except  the  State  of  Ohio 
and  the  northern  half  of  the  State  of  Illinois;  and  in  all  the 
territory,  except  as  just  mentioned,  was  assignee  of  all  the 
rights  of  the  patentee. 

In  1863,  he  applied  to  the  commissioner  of  patents  for  a 
reissue  of  the  patent,  according  to  the  thirteenth  section  of 
the  Patent  Act  of  1836;  a  section  which  enacts  that — 
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"  Whenever  any  patent,  &c.,  shall  be  inoperative  or  invalid, 
by  reason  of  a  defective  or  insufficient  description  or  specifica- 
tion, &c.,  if  the  error  has  or  shall  have  arisen  by  inadvertency, 
accident,  or  mistake,  &c.,  it  shall  be  lawfal  for  the  commissioner, 
upon  the  surrender  to  him  of  sach  patent,  &c.,  to  cause  a  new 
patent  to  be  issued  to  the  said  inventor  for  the  same  invention, 
for  the  residue  of  the  period  then  unexpired  for  which  the  orig- 
inal patent  was  granted,  in  accordance  with  the  patentee's  cor- 
rected description  and  specification.  And  in  case  of  his  death, 
-  or  any  assignment  by  him  made  of  the  original  patent,  a  similar 
right  shall  vest  in  his  executors,  administrators,  or  assignees.*' 

The  assignees  for  the  State  of  Ohio,  and  of  the  northern 
half  of  Illinois,  did  not  join  in  the  application. 

The  commissioner  of  pateiits,  after  a  laborious  investiga- 
tion of  the  law  and  comparison  of  various  sections  of  the 
patent  acts,  decided  that  the  applicant,  not  being  the  as- 
signee of  the  whole  interest  in  the  patent,  was  not  entitled 
to  the  reissue  asked  for. 

Whiteley  took  no  appeal  from  the  commissioner's  decision 
to  the  "  board  of  examiners,"  but  setting  forth  that  his  ap- 
plication for  reissue  was  filed  with  the  acting  commissioner, 
and  the  refusal,  petitioned  the  Supreme  Court  of  the  District 
of  Columbia  for  a  mandarmcs  to  send  the  application  to  an 
examiner  to  be  acted  upon  by  him  as  though  made  by  the  patentee.'^ 

The  commissioner,  in  reply — ^premising  that  for  the  reason 
that  the  proposed  applicant  was  not  such  an  assignee  as  the 
law  contemplates,  and  that  the  application,  therefore,  was 
not  filed,  or  entered  upon  the  books  of  the  ofiice,  and  never 
had  been,  and  that  the  fees  required  on  such  application, 
which  had  been  paid  by  the  relator  to  the  chief  clerk  of  the 
office,  on  the  presentation  of  said  application,  had  not  been 
placed  to  the  credit  of  the  patent  fund,  but  remain  in  the 
hands  of  the  chief  clerk,  personally,  and  subject  to  the  order 
of  the  relator — replied,  among  other  reasons,  against  the 
mandamus : 

1.  That  the  object  of  it  was  to  carry  by  appeal  a  prelimin- 
ary question  solely  cognizable  by  him,  to  the  Supreme  Court 
of  the  District,  and  that  such  a  mandamus  would  be  nugatory. 
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2.  That  he  had  decided  rightly  in  rejecting  the  applica- 
tion, the  relator  not  coming  within  the  meaning  of  the  term 
"assignee,"  as  contemplated  in  the  thirteenth  section  of  the 
act  of  1836.  And  in  support  of  this  view  he  submitted  as 
part  of  his  answer  a  full  law  argument,  which  now  came  up 
in  the  record. 

The  Supreme  Court  of  the  District  granted  the  mandamus, 
"  commanding  the  commissioner  of  patents  to  refer  said  ap- 
plicaiion  to  the  proper  examiner j  or  otherwise  examine  or  cause  the, 
same  to  be  examined  according  to  law.'^  The  case  was  now  here 
on  writ  of  error,  brought  by  the  commissioner  of  patents,  to 
remove  the  proceeding  to  this  court.  Two  principal  ques- 
tions were  raised : 

1.  Supposing  the  decision  of  the  commissioner  to  have 
been  erroneous,  and  that  the  assignee  of  a  sectional  interest 
in  a  patent  was  entitled  to  a  reissue,  did  a  mandamus  such  as 
that  above  mentioned  lie  to  correct  the  decision  ? 

2.  Did  the  commissioner,  in  deciding  as  he  did,  that  the 
applicant  as  owner  of  but  a  sectional  interest  was  not  entitled 
to  a  reissue,  decide  correctly  ? 

In  order  to  judge  of  the  first  question  it  is  necessary  to 
state — 

1.  That  the  Patent  Act  of  1836,  by  its  seventh  section, 
provides  that  on  the  filing  of  any  application  for  a  patent, 
"  the  commissioner  shall  make  or  cause  to  be  made  an  exam- 
ination of  the  alleged  new  invention  or  discovery,"  and  if  on 
such  examination  it  does  not  appear  that  the  same  had  been 
invented  or  discovered  by  any  other  person,  &c.,  he  shall 
issue  the  patent.  But  if,  on  the  contrary,  he  shall  decide 
that  the  applicant  was  not  the  original  and  first  inventor, 
&c.,  and  the  applicant  shall  insist  on  his  claim,  "such  appli- 
cant may  on  appeal  have  the  decision  of  a  board  of  examiners  to 
be  composed  of  three  disinterested  persons  who  shall  be  ap- 
pointed by  the  Secretary  of  State  for  that  purpose,"  which 
board  shall  have  power  "  to  reverse  the  decision  of  the  com- 
missioner, either  in  whole  or  in  part." 

2.  That  by  an  act  of  1837,  in  addition  to  the  former  act, 
it  is  provided  that  in  cases  of  application  to  the  commis- 
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sioner  for  re-issue,  the  applicant,  if  dissatisfied  with  the  de- 
cision of  that  oflBcer,  "  shall  have  the  same  remedy  and  be 
entitled  to  the  same  privileges  and  proceedings  as  are  pro- 
vided by  law  in  the  case  of  original  applications.'^ 

Mr.  Footeyfor  the  plaintiff  in  error ,  contended: 

On  the  first  point.  That  if  the  decision  was  erroneous  it 
could  not  be  corrected  in  the  manner  in  which  the  relator 
'had  proceeded.  The  commissioner  had  already  done  just 
that  thing  which  the  writ  commanded  him  to  do.  He  had 
examined  the  matter  very  fully,  and  the  proof  of  this  was  in 
the  document  found  in  the  record  as  the  chief  reply  to  the 
application  for  the  mandamus  granted.  The  remedy  was 
appeal. 

On  the  second  point.  The  decision  of  the  commissioner  was 
believed  by  him  to  be  correct;  but  that  officer  had  no  per- 
sonal interest  in  the  questions.  All  that  he  wished  was  that 
it  should  be  settled  by  this  court.  Similar  questions  fre- 
quently arose  in  the  Patent  Office,  and  it  was  important  to 
the  public  interest  that»the  statute  should  receive  an  author- 
itative construction. 

He  conceded  that  an  extension  of  the  act  to  assignees  of 
sectional  interests  would  be  very  convenient  to  them.  That 
the  necessity  of  a  reissue  might  be  as  great  to  them  as  to 
the  owner  of  the  whole  interest.  Indeed  that  their  rights 
might  be  impaired  and  even  lost  for  want  of  such  a  power. 

But  there  were  serious  objections  to  such  a  construction 
of  the  statute. 

1st.  It  might  lead  to  as  many  different  patents  for  the 
same  invention  as  the  patentee  should  grant  sectional  inter- 
.ests  in  it. 

2d.  Upon  a  reissue  the  original  patent  must  be  surren- 
dered. 

In  Moffatt  V.  GrarTj*  this  court  held  that  a  surrender  of 
the  patent  to  the  commissioner  in  judgment  of  law  extin- 
guishes the  patent    It  is  a  legal  cancellation  of  it;  and 

*  1  Black,  278. 


626      Commissioner  op  Patents  v.  Whiteley.    [Sup.  Ct 

Argument  for  the  defendant  in  error. 

hence  can  no  more  be  a  foundation  for  a  right  after  the  sur- 
render than  could  an  act  of  Congress  which  had  been  re- 
pealed. If  the  patent  be  cancelled  by  one  assignee,  how 
could  a  suit  be  maintained  upon  it  by  another  who  had  not 
joined  in  the  reissue  ?  Or  if  the  sectional  assignee  did  not 
happen  to  possess  the  patent,  how  could  he  surrender  it  to 
be  cancelled  ? 

8d.  The  omission  in  the  thirteenth  section  of  the  act  to 
mention  the  grantees  of  sectional  interests,  as  would  be  seea 
on  reference  to  it  that  the  act  does  in  other  sections,  in  con- 
nection with  the  requirement  of  a  surrender  of  the  patent, 
would  seem  to  imply  that  it  was  not  the  intention  of  the  act 
to  extend  its  provisions  beyond  the  patentee  and  the  as- 
signee of  the  whole  interest 

Messrs.  Coombs  and  Fishery  contra. 

So  far  as  it  was  possible,  Whiteley  complied  with  all 
the  forms  and  requirements  of  the  law.  The  case,  there- 
fore, presents  general  questions  of  right  applicable  to  many 
cases. 

I.  Has  the  Supreme  Court  of  the  District  of  Columbia 
jurisdiction  and  power  to  grant  and  enforce  a  "writ  of 
mandamus'*  commanding  the  commissioner  of  patents  to  do 
an  act  enjoined  by  law? 

The  writ  is  a  remedial  writ,  issuing  out  of  the  King's 
Bench,  or  other  highest  court  of  original  jurisdiction;  it 
commands  the  party  to  whom  it  is  directed  to  do  his  duty, 
and  summarily  enforces  its  command  by  attachment ;  and 
it  is  the  appropriate  remedy  where  the  law  has  prescribed 
no  specific  remedy,  and  where  justice  and  good  government 
require  one.  It  is  based  upon  the  principle,  that  there 
should  be  a  remedy  to  enforce  every  right.  Without  such 
writ,  of  such  general  application,  and  of  such  power  in  ier- 
roreniy  the  frequent  failure  of  justice  would  be  intolerable. 
Nowhere  in  the  country  is  there  so  great  need  of  the  writ 
of  mandamus  as  in  the  District  of  Columbia,  where  all  the 
great  departments  of  the  general  government  have  their 
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oflBces,  and  where  the  righta  of  the  people  are  so  liable  to 
infringement. 

In  Griffith  V.  Cochran*  a  rule  was  granted  upon  Cochran, 
Secretary  of  the  Land  Office,  "commanding  him  to  prepare 
and  deliver  patents  to  Griffith"  for  certain  tracts  of  land. 
The  court  said : 

''  Where  a  ministerial  act  is  to  be  done,  and  there  is  no  other 
specific  remedy,  a  mandamus  will  be  granted  to  do  the  act  which 
is  required ;  bat  where  the  complaint  is  against  a  person  who 
acts  in  a  judicial  or  deliberative  capacity,  he  may  be  ordered  by 
mandamus  to  proceed  to  do  his  duty,  by  deciding  according  to 
the  best  of  his  judgment,  but  the  court  will  not  direct  him  in 
what  manner  to  decide.  This  was  the  principle  adopted  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Uyiited  States 
V.  I/awrence^lf  and  it  has  been  frequently  recognized  by  this 
court.  If  the  secretary  had  in  this  case  refused  to  make  any 
calculation,  or  take  any  step  whereby  the  business  of  the  appli- 
cant might  be  despatched,  it  would  certainly  have  been  our  duty 
to  compel  him  by  mandamus.'' 

In  Kendall  v.  United  Siates^X  in  this  court — ^the  leading  au- 
thority upon  the  question, — the  court  said : 

"  Congress  has  entire  control  over  the  District  for  every  pur- 
pose of  government ;  ai?d  it  is  reasonable  to  suppose  that,  in  or- 
ganizing a  judicial  department  here,  all  judicial  power  necessary 
for  the  purposes  of  government  would  be  vested  in  the  courts 
of  justice.  The  Circuit  Court  here  is  the  highest  court  of 
original  jurisdiction;  and  if  the  power  to  issue  a  mandamus  in 
a  case  like  the  present  exists  anywhere,  it  is  vested  in  that 
court." 

In  Decatur  v.  Paulding^^  Taney,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said : 

"  In  the  case  of  Kendall  v.  United  States,  it  was  decided  in  this 
court,  that  the  Circuit  Court  for  Washington  County,  in  the 

*  6  Binney,  103-106.  f  8  DaUas,  42. 

I  12  Peters,  524.  {  14  Id.  516. 
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District  of  Columbia,  has  the  power  to  issae  a  mandamus  to  an 
officer  of  the  Federal  government  commanding  him  to  do  a 
ministerial  act." 

The  act  of  Congress  of  3d  March,  1863,*  which  established 
the  Supreme  Court  of  the  District  of  Columbia,  iu  section 
third,  says : 

<<  The  Supreme  Court  organized  by  this  act  shall  possess  the 
same  powers  and  exercise  the  same  jurisdiction  as  is  now  pos- 
sessed and  exercised  by  the  Circuit  Court  of  the  District  of 
Columbia/'  &c. 

n.  Is  the  commissioner  of  patents  commanded  by  law  to 
examine,  or  cause  to  be  examined,  a  proper  and  lawful  appli- 
cation for  a  reissue,  and  does  the  writ  of  mandamus  lie  to 
enforce  that  command  ? 

The  relator  holds,  that  when  an  application  for  a  reissue 
is  made  in  due  form  of  law,  it  is  the  duty  of  the  commis- 
sioner to  examine  it,  and  take  such  action  upon  the  case  as 
will  enable  the  applicant  to  appeal  from  his  decision  if  it  be 
unfavorable.  To  this  the  commissioner  objects,  that  the 
relator  is  not  entitled  to  apply  for  a  reissue,  because  he  does 
not  own  the  entire  patent;  that  the  legal  question  involved 
is  preliminary,  and  determinable  by  him  alone,  without  ap- 
peal ;  and  refuses  to  put  the  case  upon  the  files  of  the  Pat- 
ent OflSice  in  such  form,  that  his  refusal  to  grant  the  reissue, 
would  give  the  applicant  an  appeal  to  a  Justice  of  the  Su- 
preme Court  of  the  District  of  Columbia.  And  the  object 
in  praying  for  the  writ  was,  that  the  commissioner  might 
be  compelled  to  "  examine"  this  case.  Before  the  examina- 
tion can  be  made,  the  case  must  be  duly  Jiledy  and  then,  if 
the  commissioner  refuses  the  patent,  for  any  reason,  we  are 
entitled  to  an  appeal;  but  as  long  as  the  commissioner 
keeps  us  completely  out  of  the  Patent  Office,  we  are  subject 
to  his  will,  which  deprives  us  of  the  right  of  appeal. 

The  thirteenth  section  of  the  act  of  1836;  the  eighth  sec- 

*  12  Statutes  at  Large,  762. 
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tion  of  the  act  of  1837,  which  is  supplemental  to  it,  and  the 
seventh  section  of  the  act  of  1836,  are  co-active  sections  of 
the  law  and  command  the  commissioner  to  make,  &c.,  an 
examination. 

This  being  the  case,  the  writ  of  mandamus  lies  to  enforce 
that  command. 

Formerly  the  received  idea  was,  that  a  mandamus  would 
lie  only  to  command  the  performance  of  a  ministerial  duty; 
but  modern  cases  have  gone  much  further,  and  it  is  now  the 
practice  to  grant  the  writ  to  command  the  performance  by 
any  inferior  jurisdiction  or  officer,  of  any  public  duty,  for 
which  there  is  no  specific  remedy.  The  duty  must  be  a 
public  one,  though  the  value  to  the  public  is  not  scrupulously 
weighed. 

Adjudged  cases*  cover  the  present  one,  and  demonstrate 
the  power  of  the  court  below  to  command  and  compel  the 
commissioner  of  patents  "to  hear  the  application;"  "to 
exercise  his  discretion;"  "to  determine  the  one  way  or  the 
other;"  "to  put  himself  in  motion  to  do  the  thing;"  "to 
proceed  to  do  his  duty,"  by  examining,  or  causing  to  be  ex- 
amined, our  application  for  a  reissue,  according  to  law. 

III.  Has  the  grantee  of  an  exclusive  territorial  interest  in 
a  patent  a  legal  right  to  apply  for  a  reissue  of  that  patent? 

In  Shaw  v.  Ooojyery-f  the  court  say,  "  That  the  holder  of  a 
defective  patent  may  surrender  it  to  the  Department  of  State, 
and  obtain  a  new  one,  which  shall  have  relation  to  the  ema- 
nation of  the  first,  was  decided  by  this  court  at  the  last  term, 
in  the  case  of  Grant  and  Others  v.  Haymond.'^X 

The  word  "holder"  here  used,  it  must  be  observed,  is  a 
general  term,  and  cannot  be  so  restricted  as  to  apply  only  to 
one  who  holds  the  entire  interest  in  a  patent;  but  is  equally 
applicable  to  those  who  hold  any  exclusively  territorial  in- 
terest. 

Moreover,  the  thirteenth  section  of  the  act  of  1836,  which 

*  Rex  V.  Bp.  of  Litchfield,  7  Modern,  218;  Rex  v.  J  J.  of  Kent,  14  East, 
220;  Rex  17.  J  J.  of  North  Riding,  2  BarnewaU  and  Cresswell,  291;  and 
Griffith  V.  Cochrane,  6  Binney,  108. 

t  7  Peters,  292.  J  6  Id.  220. 
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first  established  the  reissue,  as  now  granted,  grants  unto  any 
assignee  the  same  right  to  a  reissue  that  it  grants  to  the 
patentee.  Had  it  been  the  intention  of  Congress  to  restrict 
the  remedy  of  reissue  to  the  assignee  of  the  whole  interest, 
it  would  have  been  easy  to  use  words  of  limitation,  or  to 
have  used  the  restrictive  and  definite  article  "the"  instead 
of  the  distributive  pronoun  "any,"  before  the  word  "assign- 
ment." 

[The  learned  counsel  followed,  and  replied  to  the  argument 
of  the  commissioner,  as  set  forth  in  the  opinion  annexed  to 
his  answer,  and  made  part  of  the  argument;  contending, 
also,  that  Whiteley  was  not  a  mere  grantee  of  an  exclusive 
territorial  right.] 

Mr.  Justice  SWATNE  delivered  the  opinion  of  the  court 

This  case  was  brought  here  by  a  writ  of  error  to  the  Su- 
preme Court  of  the  District  of  Columbia. 

On  the  4th  of  September,  1855,  a  patent  was  issued  to 
Jonathan  Haines  for  an  improvement  in  mowing  machines. 

On  the  22d  of  November,  1856,  Haines  sold  and  assigned 
to  Ball,  Aultman  &  Co.,  an  exclusive  right  to  the  invention 
and  patent,  within  the  limits  of  the  State  of  Ohio. 

On  the  13th  of  April,  1858,  upon  the  surrender  of  the 
original  patent  by  Haines,  and  upon  his  application,  without 
the  assent  of  Ball,  Aultman  &  Co.,  a  reissue  of  the  patent 
was  granted  to  him. 

On  the  15th  of  January,  1860,  Jonathan  Haines  sold  and 
assigned  to  his  brother,  Ansel  Haines,  one  undivided  third 
part  of  his  interest  in  the  patent. 

On  the  25th  of  January,  1860,  Jonathan  and  Ansel  Haines 
sold  and  granted  to  Isaac  and  Wm.  C.  Hawley  the  exclusive 
right  to  the  invention  and  patent  in  certain  counties  in*  the 
State  of  Illinois. 

On  the  10th  of  April,  1868,  Ansel  Haines  reassigned  to 
Jonathan  Haines  all  his  interest  in  the  patent. 

On  the  17th  of  April,  1863,  Jonathan  Haines  sold  and 
assigned  all  his  interest  in  the  patent  to  Andrew  Whiteley, 
ithe  defendant  in  error.    Haines,  at  the  same  time,  delivered 
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the  patent  to  Whiteley,  in  order  that  he  might  surrender  it 
and  procure  another  reissue. 

Ball,  Aultman  &  Co.  were  applied  to;  but  declined  to  con- 
cur. It  does  not  appear  that  the  Hawleys  were  advised  upon 
the  subject. 

On  the  25th  of  January,  1868,  Whiteley  filed  his  ap- 
plication for  a  reissue  in  the  Patent  Office,  in  conformity 
with  the  provisions  of  the  thirteenth  section  of  the  act  of 
1836. 

The  commissioner  of  patents  declined  to  entertain  the 
application,  upon  the  ground  that  the  applicant  was  only  the 
grantee  of  an  exclusive  sectional  interest,  and  not  of  the 
entire  patent.  He  also  declined  to  allow  an  appeal  to  be 
taken  from  this  decision.  An  application  was  thereupon 
made  to  the  Supreme  Court  of  the  District  of  Columbia  for 
a  writ  of  inandamus.  That  court  awarded  a  peremptory  writ, 
commanding  the  commissioner  "  to  refer  said  application  to 
the  proper  examiner,  or  otherwise  examine  or  cause  the 
same  to  be  examined  according  to  law."  This  writ  of  error 
is  prosecuted  to  reverse  that  order.  Did  the  court  err  in 
making  it  ? 

The  thirteenth  section  of  the  act  of  1836  declares  that, 
under  the  circumstances  therein  stated,  "it  shall  be  lawful 
for  the  commissioner,  upon  the  surrender  to  him  of  such 
patent,"  .  ..."  to  cause  a  new  patent  to  be  issued  to  the 
said  inventor,  for  the  same  invention,  for  the  residue  of  the 
period  then  unexpired,  for  which  the  original  patent  was 
granted,  in  accordance  with  the  patentee's  corrected  descrip- 
tion and  specifications;  and  in  case  of  his  death  or  any  as- 
signment by  him  made  of  the  original  patent,  a  similar  right 
shall  vest  in  his  executors,  administrators,  or  assigns." 

The  seventh  section  of  this  act  provides  that,  on  the  filing 
of  any  application  for  a  patent  and  the  payment  of  the  duty 
required,  "the  commissioner  shall  make,  or  cause  to  be 
made,  an  examination  of  the  alleged  new  invention  or  dis- 
covery," &c. 

The  eighth  section  of  the  act  of  1837  provides,  in  regard 
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to  applications  for  the  reissue  of  patents,  and  the  decisions 
of  the  commissioner,  that  "  in  all  such  cases  the  applicant, 
if  dissatisfied  with  such  decision,  shall  have  the  same  reme- 
dies, and  be  entitled  to  the  benefit  of  the  same  privileges 
and  proceedings  as  are  provided  by  law  in  case  of  original 
applications  for  patents." 

This  renders  it  necessary  to  recur  to  the  act  of  1836,  and 
to  consider  carefully  its  provisons  touching  the  applications 
to  which  it  relates. 

Both  acts  should  be  liberally  construed  to  meet  the  wise 
and  beneficent  object  of  the  legislature.  Patentees  are  a 
meritorious  class,  and  all  the  aid  and  protection  which  the 
law  allows,  this  court  will  cheerfully  give  them. 

If  the  commissioner  should  hold  that  a  party  applying 
originally  for  a  patent  ^'  was  not  the  original  and  first  in- 
ventor," and  should  decide  against  him  upon  that  ground, 
the  applicant  could  undoubtedly  take  an  appeal  from  his 
decision.  The  commissioner  having  reached  this  conclusion, 
would  be  under  no  obligation  to  go  further  and  examine  any 
other  question  arising  in  the  case,  and  it  would  not  be 
necessary  to  the  right  of  appeal  that  he  should  do  so. 

Here  an  assignee  applied  for  the  reissue  of  a  patent.  It  was 
clearly  competent  for  the  commisioner,  and  it  was  his  duty, 
to  decide  whether  the  applicant  was  an  assignee  at  all,  and, 
if  so,  whether  he  was  an  assignee  with  such  an  interest  as 
entitled  him  to  a  reissue  within  the  meaning  of  the  statutory 
provision  upon  the  subject.  The  latter  question  is  an  im- 
portant one.  It  is  as  yet  unsettled,  and  await*  an  author- 
itative determination. 

The  commissioner  says,  in  his  answer  to  the  rule,  that  he 
could  not  examine  the  application,  because  none  had  been 
tiled  in  the  Patent  Office. 

This  position  is  untenable.  It  is  averred  in  the  petition, 
and  not  denied  in  the  answer — and,  therefore,  as  in  other 
like  cases  of  pleading,  to  be  taken  as  conceded — ^that  the 
application  was  filed  with  the  acting  commissioner.  It  is 
also  admitted,  in  the  answer,  that  the  requisite  amount  of 
fees  had  been  paid  by  the  relator,  but,  it  is  added,  that  it 
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had  not  been  placed  to  the  credit  of  the  office,  and  was  in 
the  hands  of  the  chief  clerk,  subject  to  the  relator's  order. 

The  relator  had  done  all  in  his  power  to  naake  his  appli- 
cation effectual,  and  had  a  right  to  consider  it  properly  be- 
fore the  commissioner. 

It  was  so.  If  it  was  not,  a  mandamus  would  clearly  lie 
to  compel  the  commissioner  to  receive  it.  It  was  his  first 
duty  to  receive  the  application,  whatever  he  might  do  sub- 
sequently. Without  this  initial  step  there  could  be  no 
examination,  and,  indeed,  no  rightful  knowledge  of  the  sub- 
ject on  his  part.  Examination  and  the  exercise  of  judg- 
ment, with  their  proper  fruit,  were  to  follow,  and  they  did 
follow. 

The.  commissioner  found  the  question,  whether  the  as- 
signee was  such  a  one  as  the  law  entitled  to  a  reissue,  lying 
at  the  threshold  of  his  duties?  It  required  an  answer  before 
he  could  proceed  further.  His  decision  was  against  the  ap- 
pellant. His  examination  of  the  subject  was  thorough,  and 
his  conclusion  is  supported  by  an  able  and  elaborate  argu- 
ment. It  was  made  a  part  of  his  reply  to  the  rule,  and  is 
found  in  the  record. 

From  this  decision,  whether  right  or  wrong,  the  relator 
had  a  right,  under  the  statute,  to  appeal. 

If  the  mundamus  had  ordered  the  commissioner  to  allow 
the  appeal,  we  should  have  held  the  order  under  which  it 
was  issued  to  be  correct.  But  the  order  was  that  he  should 
proceed  to  examine  the  application.  That  he  had  already 
done.  The  preliminary  question  which  he  decided  was  as 
much  within  the  scope  of  his  authority  as  any  other  which 
could  arise.  Having  resolved  it  in  the  negative,  there  was 
no  necessity  for  him  to  look  further  into  the  case.  Enter- 
taining such  views,  it  would  have  been  idle  to  do  so.  The 
question  was  vital  to  the  application,  and  its  resolution  was 
fatal,  so  far  as  he  was  concerned.  Only  a  reversal  by  the 
tribunal  of  appeal  could  revive  it,  and  cast  upon  him  the 
duty  of  further  examination. 

The  principles  of  law  relating  to  the  remedy  by  mandamus 
are  well  settled. 
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It  lies  where  there  is  a  refusal  to  perform  a  ministerial  act 
involving  no  exercise  of  judgment  or  discretion. 

It  lies,  also,  where  the  exercise  of  judgment  and  discretion 
are  involved  and  the  officer  refuses  to  decide,  provided  that, 
if  he  decided,  the  aggrieved  party  could  have  his  decision 
reviewed  by  another  tribuual. 

It  is  applicable  only  in  these  two  classes  of  cases.  It  can- 
not be  made  to  perform  the  .functions  of  a  writ  of  error. 

In  DeccUwr  v.  Paulding ^^  referring  to  an  act  of  Congress 
under  which  the  relator  in  that  case  claimed  a  pension  which 
had  been  refused  her  by  the  Secretary  of  the  Navy,  this 
court  said:  "If  a  suit  should  come  before  this  court  which 
involved  the  construction  of  any  of  these  laws,  the  court 
certainly  would  not  be  bound  to  adopt  the  construction 
given  by  any  head  of  a  department;  and  if  they  supposed 
his  decision  to  be  wrong,  they  would  of  course  so  pronounce 
their  judgment.  But  their  construction  of  a  law  must  be 
given  in  a  case  in  which  they  have  jurisdiction,  and  in  which 
it  is  their  duty  to  interpret  the  act  of  Congress  in  order  to 
ascertain  the  rights  of  the  parties  in  the  cause  before  them. 
The  court  could  not  entertain  an  appeal  from  the  decision 
of  one  of  the  secretaries,  nor  reverse  his  judgment  in  any 
case  where  the  law  authorizes  him  to  exercise  discretion  or 
judgment;  nor  can  it  by  mandamus  act  directly  upon  the 
officer,  and  guide  or  control  his  judgment  or  discretion  in  the 
matters  committed  to  his  care  in  the  ordinary  discharge  of 
his  official  duties..  .  .  .  The  interference  of  courts  with  the 
performance  of  the  ordinary  duties  of  the  executive  depart- 
ment of  the  government  would  be  productive  of  nothing  but 
mischief,  and  we  are  quite  satisfied  that  such  a  power  waa 
never  intended  to  be  given  to  them." 

This  case,  as  presented  to  the  court  below,  was  within 
neither  of  the  categories  above  mentioned.  The  court, 
therefore,  erred  in  making  the  order  to  which  the  commis- 
sioner objected. 

The  main  question  passed  upon  by  the  commissioner,  and 
♦  14  Peters,  616. 
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which  was  supposed  to  underlie  this  case,  is  Dot  before  us 
for  consideration.  If  it  were,  as  at  present  advised,  we  are 
not  prepared  to  say  that  the  decision  of  the  commissioner 
was  not  correct. 

The  order  of  the  court  below,  awarding  the  mandamus^  is 
reversed  with  costs,  and  it  is  ordered  by  this  court  that  the 
application  of  the  relator  be  by  that  court 

Overruled  and  dismissed. 


Von  Hoffman  v.  City  of  Quincy. 

1.  Where  a  statute  has  authorized  a  municipal  corporation  to  issue  bonds 

and  to  exercise  the  power  of  local  taxation  in  order  to  pay  them,  and 
persons  have  bought  and  paid  value  for  bonds  issued  accordingly,  the 
power  of  taxation  thus  given  is  a  contract  within  the  meaning  of  the 
Constitution,  and  cannot  be  withdrawn  until  the  contract  is  satisfied. 
The  State  and  the  corporation  in  such  a  case  are  equally  bound. 

2.  A  subsequently  passed  statute  which  repeals  or  restricts  the  power  of 

taxation  so  previously  given,  is,  in  so  far  as  it  affects  bonds  bought  and 

held  under  the  circumstances  mentioned,  a  nullity. 
8.  It  is  the  duty  of  the  corporation  to  impose  and  collect  the  taxes  in  all 

respects  as  if  the  second  statute  had  not  been  passed. 
4.  If  it  does  not  perform  this  duty  a  mandamus  will  lie  to  compel  it. 

This  case  was  brought  up  by  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois. 

The  relator  filed  his  petition  in  that  court,  alleging,  among 
other  things,  as  follows : 

At  the  June  Term,  1863,  and  before  that  time,  he  was 
the  owner  and  holder  of  certain  coupons  on  interest  notes 
of  the  City  of  Quincy.  They  were  past  due  and  unpaid. 
"When  issued  and  negotiated  they  were  attached  to  certain 
bonds  made  and  delivered  by  that  city,  in  payment  for  the 
stock  of  the  Northern  Cross  Railroad  Company,  and  of  the 
Quincy  and  Toledo  Railroad  Company,  subscribed  for  by 
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the  city  under  and  by  virtue  of  certain  acts  of  the  legisla- 
ture of  Illinois,  of  the  17th  of  October,  1861,  and  26th  of 
January,  1858,  and  the  Slst  of  Januarj^,  1857.  By  the  pro- 
visions of  these  several  acts  the  city  was  authorized  to  collect  a 
special  annual  tax  upon  the  property^  real  and  personal^  thereiriy 
sufficient  to  pay  the  annual  interest  upon  any  bonds  thereafter  is- 
sued by  the  city  for  railroad  purposes^  pursuant  to  law.  It  was 
required  that  the  tax,  when  collected,  should  be  set  aside^ 
and  held  separate  from  the  other  portions  of  the  city  reve- 
nue, as  a  fund  specially  pledged  for  the  payment  of  the  an- 
nual interest  upon  the  bonds  aforesaid.  It  was  to  be  applied 
to  this  purpose,  from  time  to  time,  as  the  interest  should 
become  due,  "a/irf  to  no  other  purpose  whatsoever J^ 

The  city  failed  to  pay  the  coupons  held  by  the  relator  for 
a  long  time  after  they  became  due,  and  refused  to  levy  the 
tax  necessary  for  that  purpose.  The  relator  sued  the  city 
upon  them  in  the  court  below,  and  at  the  June  Term,  1863, 
recovered  a  judgment  for  $22,206.69  and  costs.  An  execu- 
tion was  issued  and  returned  unsatisfied.  The  judgment 
was  unpaid.  The  city  still  neglected  and  refused  to  levy  the 
requisite  tax.  He  therefore  prayed  that  a  writ  oi  mandamus 
be  issued,  commanding  the  city  and  its  proper  officers  to 
pay  over  to  him  any  money  in  their  hands  otherwise  unap- 
propriated, not  exceeding  the  amount  of  the  judgment,  in- 
terest, and  costs;  and,  for  want  of  such  funds,  commanding 
them  to  levy  the  special  tax  as  required  by  the  acts  of  the 
legislature  before  referred  to,  sufficient  to  satisfy  the  judg- 
ment, interest,  and  costs,  and  to  pay  over  to  him  the  pro- 
ceeds. 

The  city  filed  an  answer.  It  alleged  that  there  was  no 
money  in  its  treasury  wherewith  to  satisfy  the  judgment, 
and  as  a  reason  why  a  peremptory  writ  of  mandamus  should 
not  issue,  referred  to  an  act  of  the  legislature  of  Illinois,  of 
the  14th  of  February,  1863,  which  contains  the  following 
provisions : 

Sec.  4.  The  city  council  of  said  city  shall  have  power  to  levy 
and  collect  annually  taxes  on  real  and  personal  property  within 
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the  limits  of  said  city,  as  follows :  On  real  and  personal  property 
within,  or  which  may  hereafter  be  within,  portions  of  said  city 
lighted  with  gas,  to  meet  the  expenses  thereof,  not  exceeding 
twenty-ei^ht  cents  on  each  one  hundred  dollara  per  annum  on 
the  annual  assessed  value  thereof.  On  all  real  and  personal 
property  within  the  limits  of  said  city,  to  meet  the  expenses  of 
obtaining  school  grounds,  and  erecting,  repairing,  and  improv- 
ing school  buildings  and  school  grounds,  and  providing  teachers 
and  maintaining  public  schools  in  said  city,  and  to  be  devoted 
exclusively  for  such  purposes,  not  exceeding  twenty-five  cents 
on  each  one  hundred  dollars  per  annum  on  the  annual  assessed 
value  thereof:  Provided,  That  no  more  than  eighteen  cents  on  each 
one  hundred  dollars  aforesaid  shall  be  levied  in  any  year  for  such 
purposes  without  the  concurrence  of  a  majority  of  the  votes  of  legal 
voters  of  said  city,  to  be  cast  at  an  election  to  be  ordered  by  said 
city  council,  and  held  to  determine  the  rate  per  cent,  so  to  be 
levied.  On  all  real  and  personal  property  within  the  limits  of 
said  city,  to  pay  the  debts  and  meet  the  general  expenses  of  said 
city,  not  exceeding  fifty  cents  on  each  one  hundred  dollars  per 
annum  on  the  annual  assessed  value  thereof. 

Sec,  5.  All  laws  and  parts  of  laws,  other  than  the  provisions 
hereof,  touching  the  levy  or  collection  of  taxes  on  property 
within  said  city,  except  those  regulating  such  collection,  and 
all  laws  conflicting  herewith,  are  hereby  repealed;  but  this  act 
shall  not  affect  taxes  of  said  city  relating  to  streets  or  alleys,  or 
to  licenses  of  whatever  nature,  nor  any  sources  of  revenue  other 
than  taxes  upon  real  or  personal  property,  and  which  said  act 
remains  in  full  force  and  unrepealed. 

The  answer  averred  that  the  full  amount  of  the  tax  au- 
thorized by  this  act  had  been  assessed,  and  was  in  the  pro- 
cess of  collection;  that  the  power  of  the  city  in  this  respect 
has  been  exhausted:  ''and  that  the  said  fifty  cents  on  the 
one  hundred  dollars,  when  collected,  will  not  be  sufficient  to 
pay  the  current  expenses  of  the  city  for  the  year  1864,  and 
the  debts  of  the  said  city."  It  further  alleged  that  about  the 
year  1851,  the  city,  under  the  act  of  November  6th,  1849,  is- 
sued to  the  Northern  Cross  Railroad  Company  bonds  to  the 
amount  of  $100,000,  and  about  the  year  1854,  under  the 
act  of  January  26th,  1853,  other  bonds  to  the  amount  of 
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$100,000,  and  that  about  the  year  1856,  it  made  and  de- 
livered its  other  bonds  to  the  amount  of  $100,000.  It  al- 
leged that  the  bonds  last  issued  were  wholly  unauthorized, 
but  that  they  were  subsequently  ratified  by  the  legislature 
by  the  act  of  January  1st,  1857.  The  relator's  judgment,  it 
averred,  was  founded  upon  coupons  belonging  to  bonds  of 
these  three  classes. 

The  relator  demurred  to  the  answer,  and  judgment  was 
given  against  him. 

The  principal  question  in  this  court  was  whether  the  act 
of  February  14th,  impaired  the  obligation  of  a  contract,  and 
was  therefore  void  within  the  tenth  section  of  the  first  arti- 
cle of  the  Constitution,  which  prohibits  any  State  from  pass- 
ing such  an  act. 

A  second  question  was  whether,  if  it  did  so,  a  mcmdamus 
would  lie  against  the  city  to  compel  it  to  levy  a  tax  to  pay 
the  debt. 

Messrs.  McKirmon  and  Merrick^  for  the  relator ,  phirtiff  m 
error, 

I.  The  general  law  of  November  6th,  1849,  and  the  several 
supplemental  acts  of  the  legislature,  under  which  were  is- 
sued the  coupons,  or  interest  notes,  on  which  the  relator 
obtained  judgment,  constitute  a  contract. 

"A  contract,"  says  Chief  Justice  Marshall,*  "is  a  com- 
pact between  two  or  more  persons,  and  is  either  executory 
or  executed.  An  executory  contract  is  one  in  which  a  party 
binds  himself  to  do  or  not  to  do  a  particular  thing.  A  con- 
tract executed  is  one  in  which  the  object  of  the  contract  is 
performed,  and  this,  says  Blackstone,  diflfers  in  nothing  from 
a  grant.  A  contract  executed,  as  well  as  one  that  is  execu- 
tory, contains  obligations  binding  on  the  parties.  A  grant, 
in  its  own  nature,  amounts  to  an  extinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert 
that  right." 

This  language  was  used  in  reference  to  a  grant  of  land, 

*  Fletcher  v.  Peck,  6  Oranch,  187. 
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by  the  governor  of  a  State,  under  a  legislative  act.  It  is 
simple  and  unambiguous,  and  determines,  in  an  unequivocal 
manner,  that  the  grant  of  a  State  is  a  contract  within  the 
clause  of  the  Constitution  referred  to,  and  implies  an  agree- 
ment not  to  resume  rights  granted.  The  doctrine  applies  to 
an  act  of  the  legislature  granting  authority  to  a  citj^  to  issue 
its  bonds  in  consideration  of  railroad  stock,  for  its  private 
advantage  and  emolument,  and  provide  for  the  payment 
thereof  by  special  taxation. 

These  acts  of  the  legislature  are  grants  of  special  powers 
and  privileges  to  the  respondent,  for  its  private  advantage 
and  benefit,  and  not  for  municipal  purposes,  and  when  acted 
upon,  and  bonds  are  issued  and  negotiated  thereunder,  the 
acts  fall  completely  within  Judge  MarshalPs  definition  of 
executed  contracts. 

Do  the  acts  possess,  in  any  less  degree,  the  elements  of  a 
good  contract  than  a  charter  granted  by  the  supreme  power 
of  a  State,  to  any  given  number  of  persons,  or  corporators, 
for  religious  or  educational  purposes  ?  They  do  not ;  and 
no  one,  at  this  day,  would  contend  that  such  a  charter  is  not 
a  contract  within  the  meaning  of  the  constitutional  provision 
invoked. 

In  Dartmouth  College  v.  Woodward*  which  was  an  action  of 
trover  that  grew  out  of  an  attempt  on  the  part  of  the  legis- 
lature of  New  Hampshire,  as  revolutionary  successor  of 
George  HI,  to  revoke  a  charter  of  this  kind,  Judge  Mar- 
shall, in  delivering  the  opinion  of  the  court,  and  speaking 
of  the  charter,  holds  the  following  language : 

"  This  is  plainly  a  contract  to  which  the  donors,  the  trustees, 
and  the  crown — to  whose  right  and  obligations  New  Hampshire 
succeeds — were  the  original  parties.  It  is  a  contract  made  on 
a  valuable  consideration.  It  is  a  contract  for  the  security  and 
disposition  of  property.  It  is  a  contract  on  the  faith  of  which 
real  and  personal  estate  has  been  conveyed  to  the  corporation. 
It  is,  then,  a  contract  within  the  letter  of  the  Constitution,  and 
within  its  spirit  also." 

*  4  Wheaton,  648. 
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The  language  of  this  case  is  applicable  to  the  case  at  bar. 
Here  we  have  a  grant  of  special  powers  by  legislative  enact- 
ment, authorizing  the  respondent,  as  a  private  company,  to 
purchase  or  subscribe  for  stock  in  certain  railroad  companies, 
and  in  payment  therefor  to  issue  its  bonds,  and  provide  for 
the  annual  interest  on  and  the  ultimate  redemption  of  the 
bonds  so  issued,  by  the  levy  and  collection  of  a  special  tax, 
to  be  set  aside  and  held  separate  and  distinct,  for  that  and 
no  other  purpose  whatever.  Under  these  powers  and  privi- 
leges, stock  is  subscribed  for,  bonds  issued  and  negotiated, 
pecuniary  rights  vested,  and  third  parties,  relying  upon  this 
legislative  grant,  pay  out  their  money,  and  bond  Jide  become 
the  owners  of  the  bonds  and  coupons  so  issued. 

But,  probably,  the  most  accurate  definition  of  a  contract 
by  legislative  grant,  anywhere  to  be  met  with,  is  that  laid 
down  by  Mr.  Justice  Washington,  in  this  same  case. 

That  learned  judge,  after  stating  that  the  question  was 
whether  the  charter  granted  to  Dartmouth  College,  on  the 
13th  of  December,  1769,  was  to  be  considered  as  a  contract, 
th^  asks  what  is  a  contract?  and,  in  answer,  says : 

"  It  may  be  defined  to  be  a  transaction  between  two  or  more 
persons,  in  which  each  party  comes  under  an  obligation  to  the 
other,  and  each  reciprocally  acquires  a  right  to  whatever  is 
promised  by  the  other.  The  ingredients  requisite  to  form  a  con- 
tract, are :  parties,  consent,  and  an  obligation  to  be  created  and 
dissolved." 

Apply  this  definition  to  the  case  at  bar. 

In  the  first  place,  there  is  a  legislative  grant  of  special 
powers,  enabling  the  respondent,  as  a  private  company,  to 
subscribe  for  stock  in  certain  railroad  companies,  issue  its 
bonds  for  the  amount  of  such  stock,  and  to  provide  for  pay- 
ment of  the  bonds  so  issued,  with  interest  thereon,  by  the 
levy  and  collection  of  a  special  tax. 

Following  this  grant  of  powers  and  privileges  is  the  fact 
of  a  transaction  in  strict  pursuance  thereof. 

Here,  then,  is  every  ingredient  which,  according  to  the 
definition,  is  requisite  to  form  a  contract — parties,  consent. 
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and  obligation — ^whereby  each  party  reciprocally  acquired  a 
right  to  what  was  promised  by  the  other. 

"  A  legislative  act,  conferring  powers  and  privileges,  is  a 
grant  which,  when  accepted,  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  a  contract  not  to  re- 
assert that  right ;  and,  therefore,  the  legislature  is  estopped 
by  its  own  grant."^ 

A  State  legislature  may  bind  the  State  by  contract  in  re- 
gard to  the  exercise  of  the  power  of  taxation. f 

The  act  of  February  14th,  1863,  attempting  as  it  did  to 
revoke  the  power  vested  in  the  corporate  officers  to  levy  a 
special  tax  to  pay  a  debt  incurred  on  the  faith  of  the  exist- 
ence of  the  power,  is  not  distinguishable  from  a  law  prohib- 
iting the  sheriff  from  selling  on  execution,  except  on  certain 
conditions.^ 

It  follows  as  a  corollary  that  the  act  of  February  14th, 
1863,  so  far  as  the  same  repeals  the  several  laws  and  parts 
of  laws  under  which  the  coupons,  or  interest  notes,  in  ques- 
tion were  issued,  by  prohibiting  the  Common  Council  of 
Quincy  to  levy  and  collect  the  special  tax  which  those  laws 
and  parts  of  laws  direct  to  be  levied  and  collected  as  a  means 
of  paying  its  bonds  and  interest  coupons  issued  thereunder, 
as  it  did,  is  an  act  impairing  the  obligation  of  contracts. 

11.  The  court  below  had  power  by  mandamus  to  compel 
the  city  to  levy  and  collect  a  tax  to  pay  the  judgment  ob- 


*  Fletcher  v.  Peck,  6  Cranch,  187 ;  State  of  New  Jersey  v,  Wilson,  7  Id. 
166 ;  Terret  v.  Taylor,  Id.  43 ;  Town  of  Paulet  v.  Clark,  Id.  262 ;  Sturgis  «. 
Crowninshield,  4  Wheaton,  122;  Mechanics'  Bank  of  Pennsylvania  i;.  Smith, 
6  Id.  181 ;  Green  v.  Biddle,  8  Id.  1 ;  Bronson  v.  Kinzie,  1  Howard,  311 ; 
McCracken  r.  Hay  ward,  2  Id.  608 ;  Gantly's  Lessee  v.  Ewing,  8  Id.  707 ; 
Planters'  Bank  v.  Ewing,  6  Id.  819;  Curran  v.  Arkansas,  15  Id.  804;  Com- 
missioners of  Knox  County  v.  Aspinwall,  21  Id.  289;  Curtis  v.  Butler 
County,  24  Id.  446;  Rice  v.  Railroad  Company,  1  Black,  878;  People  r. 
Bond,  10  California,  571. 

t  McGce  V.  Mathis,  supra,  p.  148;  The  State  of  New  Jersey  v,  "Wilson,  7 
Cranch,  164 ;  Billings  v.  The  Providence  Bank,  4  Peters,  614 ;  Gordon  v. 
Appeal  Tax  Court,  8  Howard,  138 ;  The  F.  &  P.  Railroad  Co.  v.  The  Louisa 
Railroad  Co.,  18  Id.  71 ;  Jefferson  Branch  Bank  v,  Skelly,  1  Black,  849. 

t  McCracken  v.  Hay  ward,  2  Howard,  71. 
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taincd  against  it  for  interest  on  its  bonds  issued  onder  the 
special  authority  abovementioned.* 

Messrs.  Cashing  and  Ewingj  Jr.y  centra^  for  the  CUy  of  Quiney^ 
defendant  in  error: 

Mandamus  lies  only  where  there  is  a  clear  legal  right  to 
have  a  specific  thing  done  by  the  public  officer.  And  when 
the  legislature  has  inhibited  a  city  from  levying  a  tax  ex- 
ceeding a  certain  limit,  no  court  can  compel  it  by  mandamus 
to  override  the  legislative  limitation.f 

The  act  of  1863,  set  up  in  the  return,  fixes  the  maximum 
of  taxation  by  the  city,  to  meet  certain  municipal  expenses, 
and  to  pay  the  debts  of  the  city,  at  fifty  cents  on  the  hundred 
dollars.  This  tax  has  been  duly  levied,  to  the  limit  author- 
ized, and,  therefore,  the  city  has  failed  to  execute  no  power 
of  taxation.  This  act  is  clear  and  explicit,  leaving  no  room 
for  construction.  The  purposes  of  taxation  are  named.  The 
intention  of  the  act  is  free  from  question. 

Does  the  act  of  1863,  set  up  in  the  return,  "  impair  the 
obligation  of  the  contract? ^^     We  think  that  it  does  not 

Legislative  power  and  control  over  the  public  revenue, 
over  the  entire  subject  of  taxation,  is  a  fundamental  element 
of  sovereignty  which  must  ever  remain  with  the  State;  a 
political  power  to  be  exercised  consistently  with  the  public 
interests,  or  necessities,  and  over  which  the  courts  have  no 
jurisdiction.  No  contract,  binding  or  controlling  the  legis- 
lature as  to  the*  collection  or  appropriation,  under  revenue 
laws,  of  future  taxes,  can,  consistently  with  the  sovereignty 
of  the  State,  exist.  And  by  virtue  of  no  contract,  capable 
of  legal  enforcement,  can  a  vested  interest  be  created  in  any 
one  in  such  unlevied  and  uncollected  taxes. 

As  a  general  rule,  any  act  may  be  repealed  by  the  author- 

*  The  Board  of  CommissiQ/iers  of  Knox  County  v.  Aspinwall,  24  Howard, 
876 ;  Same  case,  21  Id.  539 ;  The  Commonwealth  v.  Commissioners  of  Alle- 
ghany, 4  Wright's  Pennsylvania,  848;  The  United  States  ex  rel.  Learned 
0.  Mayor  of  Burlington,  United  States  Circuit  for  Iowa,  2  American  Law 
Register,  New  Series,  894. 

f  People  V.  Burrows,  27  Barhour,  93;  People  v.  Tremain,  29  Id.  98. 
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ity  that  created  it.  There  may,  indeed,  be  legislative  grants 
of  property,  or  of  franchises,  which,  becoming  vested  rights 
of  property,  assume  the  character  of  contracts;  but  such 
rights  of  property  can  never  arise  out  of  a  delegation  to 
municipal  corporations  of  the  power  to  levy  taxes;  nor  out 
of  a  pledge  of  public  faith. 

The  Dartmouth  Colkge  case*  states  the  doctrine  as  to  what 
are  public  or  political  corporations,  and  concedes  plenary 
power  over  them  in  the  legislature.  This  court  held  the 
college  to  be  a  private  eleemosynary  corporation,  and  hence, 
under  the  Constitution,  protected  from  legislative  control. 

In  the  separate  opinions  of  Washington  and  Story,  JJ., 
the  rule  is  declared  to  be,  that  corporations  for  the  govern- 
ment of  communities,  such  as  "towns,  cities,  and  counties," 
being  "  public  institutions,"  are  always  subject  to  State  con- 
trol, by  regulating,  enlarging,  or  limiting  their  powers  ac- 
cording to  the  will  of  the  legislature. 

Now,  the  City  of  Quincy  was  created  by  the  legislature 
for  the  purposes  of  civil  government  alone — for  public,  not 
private  ends.  The  State  was  the  only  party  to  the  charter. 
N"o  acceptance,  by  any  one,  of  chartered  privileges  was  es- 
sential to  give  it  a  political  being,  nor  could  the  default  of 
individuals  forfeit  the  charter.  It  is  but  an  instrument  of 
government,  exercising  political  power  through  the  agency 
of  public  officers  only.  Individuals  may  be  interested  in 
having  certain  powers  continued  in  or  conferred  upon  the 
city,  by  reason  of  being  its  creditors  or  otherwise;  but  they 
are  political  powers,  to  be  exercised  only  through  public 
officers,  in  which  the  individual  can  have  no  more  a  con- 
tract right  than  he  could  in  the  powers  of  any  one  of  the 
three  departments  of  the  State  government,  or  of  any 
officer  thereof.  Although  the  State  may  empower  a  mu- 
nicipal corporation  to  issue  bonds,  and  provide  for  future  tax- 
ation of  property  within  the  municigality  to  pay  them,  and 
bonds  accordingly  issue,  this,  in  the  sense  of  the  Constitution 
of  the  United  States,  creates  no  contract  between  the  holder 

♦  4  Wheaton,  641. 
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and  the  State,  that  the  State  will  not  exercise  its  political 
authority  over  the  subject  of  taxation  therein.* 

To  be  a  contract  within  the  meaning  of  the  Constitution, 
the  right  must  be  such  that  an  action  could  be  founded  upon 
it  in  a  court  of  justice. 

Numerous  adjudged  cases  support  our  view.  In  East  Hart- 
ford V.  The  Hartford  Bridge  Company y  in  this  court,t  a  mu- 
nicipal corporation  had  obtained  from  the  legislature  ferry 
privileges,  which  were  afterwards  repealed.  It  was  held  that 
there  was  no  violation  of  a  contract;  that  the  State,  having 
the  power  to  even  abolish  the  corporation,  could  not  confer 
upon  it  rights  which  it  could  not  take  away;  that  all  powers 
conferred  on  it  could  be  controlled  or  resumed  by  the  legis- 
lature in  virtue  of  its  sovereignty,  and  that  all  grants  to  such 
public  corporations  are  made  upon  condition  that  they  may 
be  defeated  or  resumed  at  the  will  of  the  legislature. 

In  Saterlee  v.  Matthewson^X  ^^^o,  in  this  court,  it  was  said 
that  a  statute  which  divests  a  right,  even  an  existing  right, 
ot  property,  may  be  valid,  provided  the  statute  do  not  oper- 
ate upon  and  impair  a  contract,  and  that  it  is  only  when  the 
statute,  by  its  own  force,  impairs  or  destroys  the  contract, 
that  it  is  void  under  the  Constitution. 

"  It  is  an  unsound  proposition,"  the  Supreme  Court  of 
New  York  declared  in  The  People  v.  MorriSjl  "  that  political 
power  conferred  by  the  legislature  can  become  a  vested  right, 
as  against  the  government,  in  any  individual  or  body  of 
men." 

In  Trustees  v.  Rider^W  the  Supreme  Court  of  Connecticut 
held  that  a  statute  granting  money  to  a  private  corporation 
or  individual,  to  be  acquired  in  futurOy  and  through  the 
oflBicial  action  of  public  agents,  may  be  repealed  at  any  time 
before  the  acquisition  and  application  of  the  money,  and  the 
grant  defeated  before  it  is  fully  executed.  Such  a  grant  is 
not  a  perfect  obligation  capable  of  enforcement 


*  Oilman  v.  City  of  Sheboygan,  2  Black,  510. 

t  10  Howard,  688-5.  %  ^  Meters,  418. 

S  18  Wendell,  881.  ||  18  Connecticut,  87. 


Dec.  1866.]    Von  Hoffman  v.  City  of  Quincy.  545 

Argument  for  the  City. 

In  Brandon  v.  GreeUy*  a  Tennessee  ease,  the  Supreme  Court 
of  Tennessee  decided  that  a  statute  giving  a  new  remedy  to 
defeat  usurious  contracts  is  constitutional,  even  as  to  exist- 
ing contracts  and  judgments  upon  them. 

In  the  Covington  Railroad  v.  Kmton;\  the  Court  of  Appeals 
of  Kentucky  say  that  provisions  in  a  railroad  charter,  pro- 
viding for  county  subscription  to  stock  and  the  collection 
of  a  tax  to  pay  the  same,  are  no  contract  between  the  State 
and  the  railroad  company,  and  may  be  repealed  at  any  time 
before  they  are  complete  by  full  execution.  The  legislature 
may  take  away  by  statute  what  by  statute  is  granted,  unless 
by  execution  of  the  powers  granted,  private  rights,  in  some 
definite  thing  or  property,  have  become  vested. 

A  legislative  act,  this  court  held  in  Bailroad  Co.  v.  Nesbii^X 
cannot  impair  the  obligation  of  a  contract,  unless  at  the  time 
of  its  passage,  some  one  not  subject  to  legislative  control, 
"  by  contract  with  the  State,  has  been  vested  with  certain, 
perfect,  absolute  rights  of  property,"  which  rights  are  di- 
vested or  impaired  by  such  act. 

It  also  held,  in  Beers  v.  Binghaniy^  that  "  the  right  to  im- 
prison (for  debt)  constitutes  no  part  of  the  contract;  and 
discharge  of  the  person  of  the  party  from  imprisonment  does 
not  impair  the  obligation  of  the  contract,  but  leaves  it  in 
full  force  against  his  property  and  eifects ;"  and,  in  Mason  v. 
.Hake^W  where  A.  gave  a  prison-limits  bond,  and  by  an  act 
of  the  legislature  was  discharged  from  arrest  and  imprison- 
ment, that  the  act  was  valid. 

The  Supreme  Court  of  California  has  gone  as  far  as  we 
now  ask  this  court  to  do.  In  1855,  the  legislature  of  the 
State  passed  a  law  for  funding  the  debts  of  a  county,  chang- 
ing the  time  and  manner  of  payment,  and  prohibited  pay- 
ment of  any  debts  not  so  funded.  The  court,  on  the  matter 
coming  before  it,  held,T[  that  as  the  county  was  a  municipal 


♦  7  Humphrey,  180 ;  and  see  Wilson  r.  Hardesby,  1  Maryland  Chancery,  66. 
t  12  B.  Munroe,  147,  148 ;  and  see  People  v.  Livinguton,  6  Wendell,  531. 

I  10  Howard,  400,  401.  {  9  Peters,  859. 

II  12  Whcaton,  870.  \  Hunsacker  «.  Borden,  5  California,  288. 
VOL.  IT.  85 
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body,  the  legislature  had  full  control  of  its  revenues  and 
payment  of  its  debts,  and  the  law  did  not,  therefore,  impair 
the  creditor's  contract  in  the  sense  of  the  Constitution. 

In  Oriental  Bank  v.  Frieze*  the  Supreme  Court  of  Maine 
says: 

"  When  a  person  by  existing  laws  becomes  entitled  to  a  judg- 
ment, or  to  have  certain  real  or  personal  property  applied  to 
the  satisfaction  of  his  debt,  he  is  apt  to  regard  the  privilege  as 
a  vested  right,  not  considering  that  it  has  its  foundations  only 
in  the  remedy,  which  may  be  changed,  and  the  right  thereby 
destroyed."       * 

It  was  accordingly  held  that  the  legislature  may  take  away 
rights  given  by  statute,  until  those  rights  are  perfect,  and 
vested  by  judgment  recovered. 

In  the  Sunbury  Railroad  Co.  v.  Cboperf  the  Supreme  Court 
of  Pennsylvania  lay  down  principles  which  justify  fully  the 
action  of  the  court  below  in  its  refusal  to  grant  a  mandamus. 
The  legislature  of  Pennsylvania  had  there  pledged  the  rev- 
enues of  the  State  canals  to  the  payment  of  certain  State 
bonds.  Afterwards  an  act  was  passed  for  the  sale  of  these 
canals,  and  different  appropriation  of  the  proceeds.  The 
diversion  of  the  pledge  made  by  the  legislature  was  held  to 
be  without  legal  redress. 

Numerous  cases  are  in  effect  similar  with  the  principle 
above  generally  asserted  by  us.J 

Beply :  The  proposition  stated  on  the  other  side,  to  wit, 
that  "  legislative  power  and  control  over  the  public  revenues 
is  a  fundamental  element  of  sovereignty  which  must  ever 
remain  with  the  State,"  and  "  that  no  contract,  binding  or 
controlling  the  legislature,  as  to  the  collection  or  appropria- 
tion under  revenue  laws,  of  future  taxes,  can,  consistently 

«  18  Maine,  109.  f  88  Pennsylvania  State,  278,  281,  285. 

X  See  Mayor  v.  The  State,  15  Maryland,  376 ;  Trustees  v.  Tatman,  13  lUi- 
11018,  28;  Stocking  v.  Hunt,  8  Denio,  274;  Fisher  v.  Lackey,  6  Blackford, 
878 ;  Evans  v.  Montgomery,  4  Watts  &  Sergeant,  220 ;  Springfield  v.  Com- 
siisBionerB,  5  Pickering,  508. 
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with  the  sovereignty  of  the  State,  exist,"  may  be  admitted 
as  a  general  proposition,  subject  to  exception,*  But  we  are 
at  a  loss  to  apply  it  to  the  case  under  consideration.  How 
is  the  levy  and  collection  of  a  special  annual  tax,  under  and 
in  pursuance  of  the  powers  in  question,  to  be  deemed  an 
exercise  of  sovereignty  which  must  ever  remain  with  the 
State  ?  A  specific  mode  whereby  the  respondent  is  empow- 
ered to  provide  the  necessary  means  of  discharging  debts 
contracted  by  it  as  a  private  company  is  no  such  exercise. 

The  moneys  thus  to  be  raised  are  in  no  manner  or  way 
connected  with  "  the  public  revenues.'*  Nor  is  the  levy  and 
collection  of  this  special  tax,  under  the  laws,  legally  speak- 
ing, an  exercise  of  sovereign  powers  belonging  to  the  re- 
spondent in  its  character  as  a  municipal  or  political  corpora- 
tion. The  object  and  purpose  of  the  tax,  as  well  as  the 
powers  authorizing  its  levy  and  collection,  are  private,  not 
public.  Therefore,  the  respondent,  in  respect  to  the  powers 
conferred  by  these  laws,  is  to  be  regarded  as  a  private  corpo- 
ration, standing  on  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  like  privileges  had  been  con- 
ferred. Or,  in  the  language  of  the  court  in  Bailey  v.  Tlie 
Mayor y  ^c,  of  the  City  of  New  ForA:,t  a  case  where  this  whole 
matter  is  fully  and  learnedly  considered,  "The  argument 
confounds  the  powers  in  question  with  those  belonging  to 
the  defendants  in  their  character  as  a  municipal  or  public 
body,  such  as  are  granted  exclusively  for  public  purposes  to 
counties,  cities,  towns,  and  villages,  where  the  corporations 
have,  if  I  may  so  speak,  no  private  estate  or  interest  in  the 
grant.** 

The  proposition  is  based  on,  and  is  almost  in  the  identical 
words  of,  a  suggestion  offered  by  the  court  in  the  New  Hamp- 
shire case  of  Brewster  v.  Hough^X  to  the  effect  that  it  is  not 
competent  for  a  legislature,  by  enactment,  to  make  a  con- 
tract perpetually  exempting  from  taxation  any  portion  of  the 

*  State  of  New  Jersey  v.  Wilson,  7  Cranch,  166 ;  State  Bank  of  Ohio  v. 
Knoop,  16  Howard,  869 ;  Dodge  v.  Woolsey,  IS  Id.  831. 
t  8  Hill,  689.  X  10  New  Hampshire,  145. 
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property  lying  within  the  government ;  that  the  right  to  levy 
and  collect  taxes,  being  an  element  of  sovereignty,  it  is  so 
far  inalienable,  that  no  legislature  can  make  a  contract  by 
which  it  shall  be  surrendered. 

This,  however,  is  not  law.  In  The  State  of  New  Jersey  v. 
Wilson*  it  is  laid  down  by  Chief  Justice  Marshall,  as  a  set- 
tled rule,  that  a  State  may  do  so  through  its  legislature,  and 
that  the  law  id  a  contract  within  the  meaning  and  protection 
of  the  Constitution  of  the  United  States.  If  an  act  of  the 
legislature,  perpetually  exempting  from  taxation  certain  por- 
tions of  the  State,  or  property  of  its  citizens,  lying  within 
the  government,  is  a  contract,  within  the  meaning  and  pro- 
tection of  the  Constitution,  it  would  seem  to  follow,  as  in- 
evitable, that  a  law  authorizing  the  citizens  of  a  particular 
municipal  locality,  or  division  of  the  State,  to  levy  and  col- 
lect a  special  annual  tax  on  the  property,  real  and  personal, 
lying  within  that  locality,  as  a  means  or  mode  of  paying  in- 
debtedness contracted  by  it  under  the  authority  and  upon 
the  faith  of  such  law,  is  also  a  contract,  which  cannot  be  re- 
pealed to  the  prejudice  of  third  persons  having  pecuniary 
rights  or  interests  depending  on  the  existence  thereof,  with- 
out violating  the  Constitution  of  the  United  States.  Numer- 
ous cases  are  to  this  eftect-f 

The  case,  it  will  be  observed,  comes  here  upon  the  peti- 
tion, answer,  and  demurrer. 

Mr.  Justice  SWATSTE  delivered  the  opinion  of  the  court, 
and  after  stating  the  case,  proceeded  thus : 

The  denaurrer  admits  what  is  set  forth  in  the  answer.  On 
the  other  hand,  the  answer,  according  to  the  law  of  plead- 
ing, adnxits  what  is  alleged  in  the  petition  and  not  denied. 

It  is  then,  a  part  of  the  case  before  us,  that  when  the  bonds 
were  issued  and  negotiated  there  were  statutes  of  Illinois  in 

*  7  Cranch,  164. 

t  Atwater  v,  Woodbridge,  6  Connecticut,  223 ;  Osborne  v.  Humphrey,  7 
Id.  335;  Parker  v.  Rodfleld,  10  Id.  495;  Landon  t>.  Litchfield,  11  Id.  251; 
Armington  r.  Barnet,  16  Vermont,  751 ;  Herrick  v,  Bandolph,  13  Id.  626, 
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force  which  authorized  the  levying  of  a  sufficient  special  tax 
to  pay  the  coupons  in  question  as  they  became  due.  Such 
statutes  are  so  inconsistent  with  the  provisions  of  the  act  of 
1863,  relied  upon  by  the  city,  and  cover  the  same  ground, 
in  such  a  manner  that  the  act  of  1863  unquestionably  re- 
peals them,  if  that  act  be  valid  for  the  purposes  it  was  in- 
tended to  accomplish. 

The  validity  of  the  bonds  and  coupons  is  not  denied.  No 
question  is  made  as  to  the  judgment.  The  case  turns  upon 
the  validity  of  the  statute  restricting  the  power  of  taxation 
left  to  the  city  within  the  narrow  limits  which  it  prescribes. 

The  answer  says  expressly  that  fifty  cents  on  the  hundred 
dollars'  worth  of  property,  which  is  all  the  statute  allows  to 
be  levied  to  meet  the  debts  and  current  expenses  of  the  city, 
will  not  be  sufficient  for  those  purposes.  The  expenses  will, 
of  course,  be  first  defrayed  out  of  the  fund.  What  the  de- 
ficiency will  be  as  to  the  debts,  or  whether  anything  applica- 
ble to  them  will  remain,  is  not  stated.  So  far,  it  appears 
that  nothing  has  been  paid  upon  these  liabilities.  And  it 
was  not  claimed  at  the  argument  that  the  result  under  the 
statute  would  be  different  in  the  future. 

The  question  to  be  determined  is  whether  the  statute,  in 
this  respect,  is  valid,  or  whether  the  legislature  transcended 
its  power  in  enacting  it. 

The  duty  which  the  court  is  called  upon  to  perform  is 
always  one  of  great  delicacy,  and  the  power  which  it  brings 
into  activity  is  only  to  be  exercised  in  cases  entirely  free 
from  doubt. 

The  Constitution  of  the  United  States  declares  (Art  I,  § 
10),  that  "  no  State  shall  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  contracts." 

The  case  of  Fletcher  v.  Pecky*  was  the  first  one  in  this 
court  in  which  this  important  provision  came  under  con- 
sideration. It  was  held  that  it  applied  to  all  contracts,  exe- 
cuted and  executory,  "whoever  may  be  parties  to  them." 
In  that  case  the  legislature  of  Georgia  had  repealed  an  act 

*  6  Cranch,  87. 
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passed  by  a  former  legislature,  under  which  the  plaintiff  in 
error  had  acquired  his  title  by  mesne  conveyances  from  the 
State.  The  court  pronounced  the  repealing  act  within  the 
inhibition  of  the  Constitution,  and  therefore  void.  Chief 
Justice  Marshall  said :  "  The  validity  of  this  rescinding  act 
might  well  be  doubted  were  Georgia  a  single  sovereign 
power;  but  Georgia  cannot  be  viewed  as  a  single,  uncon- 
nected sovereign  power,  on  whose  legislature  no  other  re- 
strictions are  imposed  than  may  be  found  in  its  own  consti- 
tution. She  is  a  part  of  a  large  empire.  She  is  a  member 
of  the  American  Union,  and  that  Union  has  a  Constitution, 
the  supremacy  of  which  all  acknowledge,  and  which  imposes 
limits  to  the  legislatures  of  the  several  States  which  none 
claim  a  right  to  pass."  This  case  was  followed  by  those  of 
New  Jersey  v.  WUkon*  and  Terret  v.  Taylor.'\  The  principles 
which  they  maintain  are  now  axiomatic  in  American  juris- 
prudence, and  are  no  longer  open  to  controverey. 

It  is  also  settled  that  the  laws  which  subsist  at  the  time 
and  place  of  the  making  of  a  contract,  and  where  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to  or  incorporated  in  its  terms.  This 
principle  embraces  alike  those  wliich  aflect  its  validity,  con- 
struction, discharge,  and  enforcement.  Illustrations  of  this 
proposition  are  found,  in  the  obligation  of  the  debtor  to  pay 
interest  after  the  maturity  of  the  debt,  where  the  contract  is 
silent ;  in  the  liability  of  the  drawer  of  a  protested  bill  to 
pay  exchange  and  damages,  and  in  the  right  of  the  drawer 
and  indorser  to  require  proof  of  demand  and  notice.  These 
are  as  much  incidents  and  conditions  of  the  contract  as  if 
they  rested  upon  the  basis  of  a  distinct  agreement  J 

In  Green  v.  Biddky  the  subject  of  laws  which  affect  the 
remedy  was  elaborately  discussed.  The  controversy  grew 
out  of  a  compact  between  the  States  of  Virginia  and  Ken- 
tucky.    It  was  made  in  contemplation  of  the  separation  of 

«  7  Cranch,  164.  f  »  Id-  48. 

I  Green  v.  Biddle,  8  Wheaton,  92;  Bronson  v.  Klnzie,  1  Howard,  819; 
McCracken  v,  Hayward,  2  Id.  612;  People  v.  Bond,  10  California,  570; 
Ogden  V.  Saunders,  12  Wheaton,  281. 
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the  territory  of  the  latter  from  the  former,  and  its  erection 
into  a  State,  and  is  contained  in  an  act  of  the  legislature  of 
Virginia,  passed  in  1789,  whereby  it  was  provided  "  that  all 
private  rights  and  interests  within'*  the  District  of  Kentucky 
"derived  from  the  laws  of  Virginia  prior  to  such  separation 
shall  remain  valid  and  secure  under  the  laws  of  the  proposed 
State,  and  shall  be  determined  by  the  laws  now  existing  in 
this  State."  By  two  acts  of  the  legislature  of  Kentucky, 
passed  respectively  in  1707  and  1812,  several  new  provisions 
relating  to  the  consequences  of  a  recovery  in  the  action  of 
ejectment — all  eminently  beneficial  to  the  defendant,  and 
onerous  to  the  plaintiflF— were  adopted  into  the  laws  of  that 
State.  So  far  as  they  aifected  the  lands  covered  by  the  com- 
pact, this  court  declared  them  void.  It  was  said :  "  It  is  no 
answer  that  the  acts  of  Kentucky  now  in  question  are  regu- 
lations of  the  remedy,  and  not  of  the  right  to  the  lands.  If 
these  acts  so  change  the  nature  and  extent  of  existing  reme- 
dies as  materially  to  impair  the  rights  and  interests  of  the 
owner,  they  are  just  as  much  a  violation  of  the  compact  as 
if  they  overturned  his  rights  and  interests." 

In  Branson  v.  Kinzic^*  the  subject  was  again  fully  consid- 
ered. A  mortgage  was  executed  in  Illinois  containing  a 
power  of  sale.  Subsequently,  an  act  of  the  legislature  was 
passed  which  required  mortgaged  premises  to  be  sold  for 
not  less  than  two-thirds  of  their  appraised  value,  and  allowed 
the  mortgagor  a  year  after  the  sale  to  redeem.  It  was  held 
that  the  statute,  by  thus  changing  the  pre-existing  remedies, 
impaired  the  obligation  of  the  contract,  and  was  therefore 
void. 

In  McOracken  v.  Hayioard^'f  the  same  principle,  upon  facts 
somewhat  varied,  was  again  sustained  and  applied.  A  statu- 
tory provision  that  personal  property  should  not  be  sold  un- 
der execution  for  less  than  two-thirds  of  its  appraised  value 
was  adjudged,  so  far  as  it  afiected  prior  contracts,  to  be  void, 
for  the  same  rerson. 

In  Siurges  v.  OrowTimshicldyX  the  question  related  to  a  law 

«  1  Howard,  297.  f  2  M.  608.  J  4  Wheaton,  122. 
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discharging  the  contract.  It  was  held  that  a  State  insolvent 
or  bankrupt  law  was  inoperative  as  to  contracts  which  existed 
prior  to  its  passage. 

In  Ogden  v.  Saunders*  the  question  was  as  to  the  effect  of 
such  a  law  upon  a  subsequent  contract.  It  was  adjudged  to 
be  valid,  and  a  discharge  of  the  contract  according  to  its 
provisions  was  tield  to  be  conclusive. 

A  statute  of  frauds  embracing  a  pre-existing  parol  con- 
tract not  before  required  to  be  in  ^writing  would  affect  its 
validity.  A  statute  declaring  that  the  word  ion  should  there- 
after  be  held,  in  prior  as  well  as  subsequent  contracts,  to 
mean  half  or  double  the  weight  before  prescribed,  would 
affect  its  construction.  A  statute  providing  that  a  previous 
contract  of  indebtment  may  be  extinguished  by  a  process  of 
bankruptcy  would  involve  its  discharge,  and  a  statute  for- 
bidding the  sale  of  any  of  the  debtor's  property,  under  a 
judgment  upon  such  a  contract,  would  relate  to  the  remedy. 

It  cannot  be  doubted,  either  upon  principle  or  authority, 
that  each  of  such  laws  passed  by  a  State  would  impair  the 
obligation  of  the  contract,  and  the  last-mentioned  not  less 
than  the  first.  Nothing  can  be  more  material  to  the  obliga- 
tion than  the  means  of  enforcement.  Without  the  remedy 
the  contract  may,  indeed,  in  the  sense  of  the  law,  be  said 
not  to  exist,  and  its  obligation  to  fall  within  the  class  of 
those  moral  and  social  duties  which  depend  for  their  fulfil- 
ment wholly  upon  the  will  of  the  individual.  The  ideas  of 
validity  and  remedy  are  inseparable,  and  both  are  parts  of 
the  obligation,  which  is  guaranteed  by  the  Constitution 
against  invasion.  The  obligation  of  a  contract  "  is  the  law 
which  binds  the  parties  to  perform  their  agreement."t  The 
prohibition  has  no  reference  to  the  degree  of  impairment. 
The  largest  and  least  are  alike  forbidden.  In  Green  v.  Bid^ 
dle,X  it  was  said :  "  The  objection  to  a  law  on  the  ground  of 
its  impairing  the  obligation  of  a  contract  can  never  depend 
upon  the  extent  of  the  change  which  the  law  effects  in  it. 


«  12  Wheaton,  213.  f  Sturges  v.  Crowninahield,  12  Id.  267. 

J  8  Id.  84. 
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Any  deviation  from  its  terms  by  postponing  or  accelerating 
the  period  of  performance  which  it  prescribes,  imposing 
conditions  not  expressed  in  the  contract,  or  dispensing  with 
those  which  are,  however  minute  or  apparently  immaterial 
in  their  effect  upon  the  contract  of  the  parties,  impairs  its 
obligation.  Upon  this  principle  it  is  that  if  a  creditor  agree 
with  his  debtor  to  postpone  the  day  of  payment,  or  in  any 
other  way  to  change  the  terms  of  the  contract,  without  the 
consent  of  the  surety,  the  latter  is  discharged,  although  the 
change  was  for  his  advantage." 

"  One  of  the  tests  that  a  contract  has  been  impaired  is 
that  its  value  has,  by  legislation,  been  diminished.  It  is 
not,  by  the  Constitution,  to  be  impaired  at  all.  This  is  not 
a  question  of  degree  or  cause,  but  of  encroaching,  in  any 
respect,  on  its  obligation — dispensing  with  any  part  of  its 
force."* 

This  has  reference  to  legislation  which  affects  the  contract 
directly,  and  not  incidentally  or  only  by  consequence. 

The  right  to  imprison  for  debt  is  not  a  part  of  the  con- 
tract. It  is  regarded  as  penal  rather  than  remedial.  The 
States  may  abolish  it  whenever  they  think  proper.f  They 
may  also  exempt  from  sale,  under  execution,  the  necessary 
implements  of  agriculture,  the  tools  of  a  mechanic,  and  arti- 
cles of  necessity  in  household  furniture.  It  is  said :  "  Regu- 
lations of  this  description  have  always  been  considered  in 
every  civilized  community  as  properly  belonging  to  the  rem- 
edy, to  be  exercised  by  every  sovereignty  according  to  its 
own  views  of  policy  and  humanity." 

It  is  competent  for  the  States  to  change  the  form  of  the 
remedy,  or  to  modify  it  otherwise,  as  they  may  see  lit,  pro- 
vided no  substantial  right  secured  by  the  contract  is  thereby 
impaired.  No  attempt  has  been  made  to  fix  definitely  the 
line  between  alterations  of  the  remedy,  which  are  to  be 
deemed  legitimate,  and  those  which,  under  the  form  of  mod- 


*  Planters'  Bank  v.  Sharp  et  al.,  6  Howard,  827. 

t  Beers  v.  Haughton,  9  Peters,  859 ;  Ogden  v.  Saunders,  12  Wheaton,  230; 
Mason  v.  Haile,  12  Id.  378 ;  Sturges  v.  Grownmahield,  4  Id.  200. 
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ifying  the  remedy,  impair  substantial  rights.  Every  case 
must  be  determined  upon  its  own  circumstances.  When- 
ever the  result  last  mentioned  is  produced  the  act  is  within 
the  prohibition  of  the  Constitution,  and  to  that  extent  void.* 
If  these  doctrines  were  res  integrce  the  consistency  and 
soundness  of  the  reasoning  which  maintains  a  distinction 
between  the  contract  and  the  remedy^-or,  to  speak  more 
accurately,  between  the  remedy  and  the  other  parts  of  the 
contract — might  perhaps  well  be  doubted.f  But  they  rest 
in  this  court  upon  a  foundation  of  authority  too  firm  to  be 
shaken;  and  they  are  supported  by  such  au  array  of  judicial 
names  that  it  is  hard  for  the  mind  not  to  feel  constrained  to 
believe  they  are  correct.  The  doctrine  upon  the  subject  es- 
tablished by  the  latest  adjudications  of  this  court  render  the 
distinction  one  rather  of  form  than  substance. 

When  the  bonds  in  question  were  issued  there  were  laws 
in  force  which  authorized  and  required  the  collection  of 
taxes  sufficient  in  amount  to  meet  the  interest,  as  it  accrued 
from  time  to  time,  upon  the  entire  debt.  But  for  the  act  of 
the  14th  of  February,  1863,  there  would  be  no  difficulty  in 
enforcing  them.  The  amount  permitted  to  be  collected  by 
that  act  will  be  insufficient;  and  it  is  not  certain  that  any- 
thing will  be  yielded  applicable  to  that  object.  To  the  ex- 
tent of  the  deficiency  the  obligation  of  the  contract  will  be 
impaired,  and  if  there  be  nothing  applicable,  it  may  be  re- 
garded as  annulled.  A  right  without  a  remedy  is  as  if  it 
were  not.  For  every  beneficial  purpose  it  may  be  said  not 
to  exist. 

It  is  well  settled  that  a  State  may  disable  itself  by  contract 
from  exercising  its  taxing  power  in  particular  cases.J  It  is 
equally  clear  that  where  a  State  has  authorized  a  municipal 

*  Bronson  v.  Kinzie,  1  Howard,  311;  McCracken  v.  Hayward,  2  Id.  60& 
t  1  Kent's  Commentaries,  45G ;  Sedgwick  on  Stat,  and  Cons.  Law,  652 ; 
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corporation  to  contract  and  to  exercise  the  power  of  local 
taxation  to  the  extent  necessary  to  meet  its  engagements, 
the  power  thus  given  cannot  be  withdrawn  until  the  contract 
is  satisfied.  The  State  and  the  corporation,  in  such  cases, 
are  equally  bound.  The  power  given  becomes  a  trust  which 
the  donor  cannot  annul,  and  which  the  donee  is  bound  to 
execute;  and  neither  the  State  nor  the  corporation  can  any 
more  impair  the  obligation  of  the  contract  in  this  way  than 
in  any  other.* 

The  laws  requiring  taxes  to  the  requisite  amount  to  be 
collected,  in  force  when  the  bonds  were  issued,  are  still  in 
force  for  all  the  purposes  of  this  case.  The  act  of  1863  is, 
so  far  as  it  affects  these  bonds,  a  nullity.  It  is  the  duty  of 
the  city  to  impose  and  collect  the  taxes  in  all  respects  as  if 
that  act  had  not  been  passed.  A  different  result  would  leave 
nothing  of  the  contract,  but  an  abstract  right — of  no  prac- 
tical value — and  render  the  protection  of  the  Constitution  a 
shadow  and  a  delusion. 

The  Circuit  Court  erred  in  overruling  the  application  for 
a  mandamus.  The  judgment  of  that  court  is  reversed,  and 
the  cause  will  be  remanded,  with  instructions  to  proceed 

In  conformity  with  this  opinion. 


The  Hinb  v.  Trevor. 

1.  Tho  doctrine  of  the  case  of  TKe  Oeneaee  Chiefs  12  Howard,  that  the  ad- 

miralty jurisdiction  of  the  Federal  courts,  as  granted  hy  the  Constitutioni 
as  not  limited  to  tide- water,  hut  extends  wherever  vessels  float  and  navi- 
gation successfully  aids  commerce,  approved  and  afSrmed 

2.  The  grant  of  admiralty  powers  to  the  District  Courts  of  the  United  States, 

hy  the  ninth  section  of  the  act  of  September  24th,  1789,  is  coextensive 
with  this  grant  in  the  Constitution,  as  to  the  character  of  the  waters 
over  which  it  extends. 

*  People  V.  Bell,  10  California,  670 ;  Dominic  v.  Sayre,  8  Sandford,  655. 
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8.  The  act  of  February  26th,  1B45,  is  a  limitation  of  the  powers  granted  bj 
the  act  of  1789)  as  regards  cases  arising  upon  the  lakes  and  rumgable 
waters  connecting  said  lakeSj  in  the  following  particulars : 

1.  It  limits  the  jurisdiction  to  vessels  of  twenty  tons  burden  and  up- 

wards, enrolled  and  licensed  for  the  coasting  trade,  and  which 
are  employed  in  commerce  and  navigatipn,  between  ports  and 
places  in  different  States. 

2.  It  grants  a  jury  trial,  if  either  party  shall  demand  it. 

8.  The  jurisdiction  is  not  exclusive,  but  is  expressly  made  concurrent 
with  such  remedies  as  may  be  given  by  State  laws. 
4.  The  grant  of  original  admiralty  jurisdiction  by  the  act  of  1789,  including 
as  it  does  all  cases  not  covered  by  the  act  of  1845,  is  exclusive,  not  only 
of  all  other  Federal  courts,  but  of  all  State  courts. 
6.  Therefore,  State  statutes,  which  attempt  to  confer  upon  State  courts  a 
remedy  for  marine  torts  and  marine  contracts,  by  proceedings  strictly 
in  remj  are  void ;  because  they  are  in  conflict  with  that  act  of  Congress, 
except  as  to  easels  arising  on  the  lakes  and  their  connecting  waters. 

6.  These  statutes  do  not  come  within  the  saving  clause  of  the  ninth  section 

of  the  act  of  1789,  concerning  a  common-law  remedy. 

7.  But  this  rule  does  not  prevent  the  seizure  and  sale,  by  the  State  courts, 

of  the  int«»rest  of  any  owner,  or  part  owner,  in  a  vessel,  by  attachment 
or  by  general  execution,  when  the  proceeding  is  a  personal  action 
against  such  owner,  to  recover  a  debt  for  which  he  is  personally  liable. 

8.  Nor  does  it  prevent  any  action  which  the  common  law  gives  for  obtain- 

ing a  judgment  in  personam  against  a  party  liable  in  a  marine  contract, 
or  a  marine  tort. 

Error  to  the  Supreme  Court  of  the  State  of  Iowa ;  the 
case,  as  disclosed  by  the  record,  having  been  in  substance 
this: 

A  collision  occurred  between  the  steamboats  Hine  and 
Sunshine,  on  the  Mississippi  River^  at  or  near  St  Louis,  in 
which  the  latter  vessel  was  injured.  Some  months  after- 
wards, the  owners  of  the  Sunshine  caused  the  Hine  to  be 
seized  while  she  was  lying  at  Davenport,  Iowa,  in  a  proceed- 
ing under  the  laws  of  that  StaiCj  to  subject  her  to  sale  in  satis- 
faction of  the  damages  sustained  by  their  vessel.  The  code 
of  Iowa,  under  which  this  seizure  was  made,  gives  a  lien 
against  any  boat  found  in  the  waters  of  that  State,  for  injury 
to  person  or  property  by  said  boat,  officers  or  crew,  &c. ; 
gives  precedence  in  liens;  authorizes  the  seizure  and  sale 
of  the  boat,  without  any  process  against  tlie  wrongdoer, 
whether  owner  or  master,  and  saves  the  plaintiff  all  his 
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common-law  rights,  but  makes  no  provision  to  protect  the 
owner  of  the  vessel. 

The  owners  of  the  Hine  interposed  a  plea  to  the  jurisdiction 
of  the  State  court.  The  point  being  ruled  against  them,  it 
was  carried  to  the  Supreme  Court  of  the  State,  where  the 
judgment  of  the  lower  court  was  affirmed;  and  by  the  pres- 
ent writ  of  error  this  court  was  called  upon  to  reverse  that 
decision. 

To  comprehend  the  argument  fully,  it  is  here  well  to 
state  that  Congress  had,  prior  to  the  date  of  this  proceed- 
ing, enacted — 

1.  In  1789,  September  24th,  by  the  Judiciary  Act,  that 
the  District  Courts  of  the  United  States  "  shall  have  exclu- 
sive original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  the  laws 
of  impost,  navigation,  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  often  or  more  tons  burden.  .  .  .  Saving  to 
suitorSy  in  all  cases^  the  right  of  a  common-law  remedy^  where 
the  common  law  is  competent  to  give  it/' 

2.  In  1845,  by  statute  of  the  26th  February  of  that  year, 
"  that  the  District  Courts  of  the  United  States  shall  have, 
possess,  and  exercise  the  same  jurisdiction  in  matters  of 
contract  and  tort,  arising  in,  upon,  or  concerning  steamboats 
and  other  vessels  of  twenty  tons  burden  and  upwards,  en- 
rolled and  licensed  for  the  coasting  trade,  and  at  the  same 
'time  employed  in  business  of  commerce  and  navigation, 
between  ports  and  places  in  different  states  and  .territories, 
upon  the  lakes  and  navigable  waters  connecting  said  lakes y  as  is 
now  possessed  and  exercised  by  the  said  courts  in  cases  of  the 
like  steamboats  and  other  vessels,  employed  in  navigation 
and  commerce  upon  the  high  seas,  or  tide-waters  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States." 

The  question  in  the  present  case  was,  how  far  the  juris- 
diction of  the  District  Courts  of  the  United  States,  in  cases 
of  admiralty  arising  on  our  navigable  inland  waters,  is  ex- 
clusive; and  how  far  the  State  courts  might  exercise  jurisdic- 
tion concurrently. 
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Mr.  Cooky  in  favor  of  the  concurrmi  State  jurisdiciion : 

I.  The  Judiciary  Act  of  1789  invests  the  Federal  District 
Courts  with  exclusive  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  saving  to  suitors  in  all 
cases  the  right  of  a  common-law  remedy,  when  the  common 
law  is  competent  to  give  it.  This  act  was  amended  in  1845, 
and  extended  the  admiralty  jurisdiction  of  the  Federal  courts 
to  cases  on  the  lakes  and  navigable  waters  connecting  the 
same,  but  expressly  saving  to  parties  the  right  of  a  concur- 
rent remedy  which  may  be  given  by  State  laws. 

In  England  the  jurisdiction  of  courts  of  admiralty  was  con- 
fined to  the  ebb  and  flow  of  the  tide ;  and  this  court,  in  the 
cases  of  The  Thomas  Jeffersoriy*  and  The  Steamboat  Orleans  v. 
PhoebuSyii  followed  the  English  decisions,  confining  the  ad- 
miralty jurisdiction.  But  in  1851,  in  the  case  of  The  Genesee 
Chief  X  it  overruled  these  two  cases,  and  held  that  the  juris- 
diction of  courts  of  admiralty  extended  to  the  lakes  and  nav- 
igable waters  of  the  United  States.  But  neither  in  this  case 
nor  in  any  other  case  decided  by  this  court,  that  we  recall, 
was  it  decided  that  the  jurisdiction  of  the  District  Courts  of 
the  United  States  in  cases  of  admiralty  is  exclusive.  The 
judiciary  acts  of  Congress  to  which  we  have  referred  ex- 
pressly save  to  suitors,  as  we  have  remarked,  common-law 
remedies,  and  any  concurrent  remedies  provided  by  State 
laws. 

In  the  absence,  then,  of  any  decision  by  this  court  we  may 
look  at  the  action  of  the  State  courts.  And  in  a  mass  of  de- 
cisions, which  may  be  referred  to,  we  do  not  find  one  la 
which  the  jurisdiction  of  the  State  courts  was  denied  on  the 
ground  assumed  by  plaintift*  in  this  case ;  but,  on  the  con- 
trary, such  jurisdiction  of  the  State  courts  in  this  class  of 
cases  is  admitted  all  the  way  through. 

In  Iowa,  from  which  State  the  present  case  comes,  there 
is  the  case  of  Miller  v.  Oalland.%  That  case  was  an  attach- 
ment against  the  steamboat  Kentucky.  A  question  of  juris- 
diction, on  another  point,  was  raised,  and  it  was  held  that 

*  10  Wheaton,  428.  f  ^  Peters,  176. 

I  12  Howard,  448.  {  4  Green,  191. 
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the  court  had  jurisdiction.  Numerous  cases  in  Iowa,  cited 
below,*  are  to  the  same  effect. 

We  refer  to  these  cases,  not  because  they  explicitly  and 
directly  decide  anything  on  the  question  of  jurisdiction,  but 
only  to  show  that  if  the  point  made  by  taking  this  writ  is 
well  taken,  the  Supreme  Court  of  Iowa  has  been  deciding  a 
great  many  cases  over  which  it  had  no  jurisdiction. 

Authorities,  however,  in  other  States  support  its  view. 

The  case  of  Germain  v.  The  Indiana^  is  in  Illinois.t  There 
the  court  speaks  of  the  difterence  between  the  decrees  in 
State  courts  and  in  admiralty  courts  in  this  class  of  cases, 
and  clearly  upholds  the  jurisdiction  of  State  courts.  Many 
other  cases  have  been  decided  in  the  same  State,  both  before 
and  since  the  decision  in  the  case  last  referred  to,  in  which 
the  jurisdiction  is  recognized  and  impliedly  admitted. 

So  in  New  York.  The  Richmond  Turnpike  Co.  v.  Vander- 
bUt^X  in  the  Superior  Court  of  New  York  City,  was  a  collision 
in  tide-water.  The  jurisdiction  was  maintained.  The  earlier 
case  of  Percival  v.  Hickeyy%  was  to  the  same  effect;  and  the 
case  is  an  important  and  well-considered  one.  The  whole 
question  of  jurisdiction  of  State  and  admiralty  courts  was 
there  considered,  and  the  jurisdiction  of  the  State  courts 
upheld. 

If  we  may  cite  text-writers,  we  have  the  respectable  au- 
thority of  Mr.  Angell,||  who,  after  referring  to  authorities, 
says:  "  We  have  seen  that  the  remedy  in  cases  of  collision 
lies  either  in  the  courts  of  common  law  or  in  the  admiralty 
court" 

So  in  Missouri.lf    So  in  Ohio.** 

*  The  Kentucky  r.  Brooks,  1  Green,  898 ;  Newcomb  v.  The  Clermont, 
8  Id.  295;  Ham  v.  The  Hamburg,  2  Iowa,  460;  Steamboat  Kentucky  v. 
Hine,  1  Green,  879;  Haight  <&  Brother  v.  The  Henrietta,  4  Iowa,  472;  The 
War  Eagle,  9  Iowa,  874,  8.  C.  14  Id.  868.  f  11  Illinois,  586. 

t  1  Hill,  480;  and  see  Barnes  v.  Cole,  21  Wendell,  188. 

2  18  Johnson,  257.  ||  Angell  on  the  Law  of  Carriers,  {  651. 

^  Steamboat  United  States  v.  Mayor,  &c.,  of  St.  Louis,  5  Missouri,  280; 
Steamboat  Western  Belle  r.  Wagner,  11  Id.  80. 

**  Steamboat  Clipper  v,  Logan,  18  Ohio,  875 ;  Thompson  v.  The  J.  D. 
Morton,  2  Ohio  SUte,  26. 
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Above  any  authorities  already  cited  is  the  case  of  Taylor 
V.  Carrylj*  in  this  court.  It  was  three  times  argued,  and  the 
whole  question  of  jurisdiction  of  State  and  Federal  courts 
discussed  and  determined.  A  vessel  had  been  seized  under 
process  of  attachment  issued  from  a  State  court  of  Pennsyl- 
vania, identical  with  that  which  issues  out  of  the  District 
Court  of  the  United  States  sitting  in  admiralty. .  A  libel  was 
filed  in  the  District  Court  of  the  United  States  for  mariners' 
wages.  It  was  held  that  where  property  is  levied  upon  it  is 
not  liable  to  be  taken  by  an  officer  acting  under  another 
jurisdiction.  The  admiralty  jurisdiction  of  the  Tederal 
court,  although  exclusive  in  some  subjects,  is  concurrent 
upon  others.  The  courts  of  common  law  deal  with  ships  or 
vessels  as  with  other  personal  property.  In  cases  like  the 
one  now  before  the  court,  courts  of  common  law,  we  think, 
have  concurrent  jurisdiction. 

n.  Up  to  the  time  of  The  Genesee  Chief  j  it  was  held  by  this 
court  that  courts  of  admiralty  had  jurisdiction  only  within 
the  ebb  and  flow  of  the  tide.  Then,  it  follows  that  up  to 
that  time,  State  courts  must  have  had  exclusive  jurisdiction 
over  this  class  of  cases,  or  there  was  no  remedy  in  the  law. 
Now,  if  they  once  had  jurisdiction,  there  must  be  some  law, 
or  provision  of  the  Constitution,  which  took  it  from  them. 
We  find  none.  But  we  do  find  the  decision  in  that  case  as- 
serting that  the  courts  of  admiralty  have  jurisdiction  above 
such  ebb  and  flow.  But  this  does  not  oust  State  courts  from 
their  jurisdiction. 

in.  The  Federal  courts  are  of  limited  jurisdiction.  They 
can  only  exercise  the  jurisdiction  given  by  act  of  Congress. 
Now  when  parties  go  into  the  Federal  courts,  they  must 
show  by  the  pleadings  certain  facts  to  give  the  court  juris- 
diction ;  such  as  residence,  citizenship  of  the  difterent  par- 
ties, or  such  other  fact  as  may  be  prescribed  by  law,  to 
affirmatively  show  jurisdiction  in  the  court. 

Now  apply  the  rule  to  the  pleadings  in  this  case.  By  the 
act  of  1845 — under  which  alone  the  plaiutiflTin  error  can  set 

«  20  Howard,  688. 
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up  that  the  courts  of  the  United  States  have  jurisdiction — 
these  courts  have  jurisdiction  only  in  matters  of  contract 
and  tort  in,  upon,  and  concerning  steamboats  of  twenty  tons 
burden,  enrolled  and  licensed  in  the  coasting  trade,  &c.  In 
this  case  there  is  no  averment  that  the  steamboat  was  of 
twenty  tons  burden;  no  averment  that  she  was  enrolled  and 
licensed  for  the  coasting  trade ;  and  no  averment  that  she 
was  engaged  in  business  of  commerce  and  navigation  upon 
the  lakes  and  navigable  waters,  &c. ;  no  averments,  there- 
fore, which  affirmatively  show  jurisdiction  in  the  District 
Court  of  the  United  States  at  all. 

Mr.  Grant^  contra. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court. 

The  record  distinctly  raises  the  question,  how  far  the  juris- 
diction of  the  District  Courts  of  the  United  States  in  admi- 
ralty causes,  arising  on  the  navigable  inland  waters  of  this 
country,  is  exclusive,  and  to  what  extent  the  State  courts  can 
exercise  a  concurrent  jurisdiction  ? 

Nearly  all  the  States — ^perhaps  all  whose  territories  are 
penetrated  or  bounded  by  rivers  capable  of  floating  a  steam- 
boat— ^have  statutes  authorizing  their  courts,  by  proceedings 
in  rerrij  to  enforce  contracts  or  redress  torts,  which,  if  they 
had  the  same  relation  to  the  sea  that  thej'^  have  to  the  waters 
of  those  rivers,  would  be  conceded  to  be  the  subjects  of  ad- 
miralty jurisdiction.  These  statutes  have  been  acted  upon 
for  many  years,  and  are  the  sources  of  powers  exercised 
largely  by  the  State  courts  at  the  present  time.  The  ques- 
tion of  their  conflict  with  the  constitutional  legislation  of 
Congress,  on  the  same  subject,  is  now  for  the  first  time  pre- 
sented to  this  court. 

We  are  sensible  of  the  extent  of  the  interests  to  be  affected 
by  our  decision,  and  the  importance  of  the  principles  upon 
which  that  decision  must  rest,  and  have  held  the  case  under 
advisement  for  some  time,  in  order  that  every  consideration 
which  could  properly  influence  the  result  might  be  deliber- 
ately weighed. 

VOL.  IT.  86 
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There  can,  however,  be  no  doubt  about  the  judgment 
which  we  must  render,  unless  we  are  prepared  to  overrule 
the  entire  series  of  decisions  of  this  court  upon  the  subject 
of  admiralty  jurisdiction  on  Western  waters,  commencing 
with  the  case  of  Tli£  Genesee  Chiefs  in  1851,  and  terminating 
with  that  of  The  Moses  Taylor ^  decided  at  the  present  term;* 
for  these  decisions  supply  every  element  necessary  to  a  sound 
judgment  in  the  case  before  us. 

The  history  of  the  adjudications  of  this  court  on  this  sub- 
ject, which  it  becomes  necessary  here  to  review,  is  a  very 
interesting  one,  and  shows  with  what  slowness  and  hesitation 
the  court  arrived  at  the  conviction  of  the  full  powers  which 
the  Constitution  and  acts  of  Congress  have  vested  in  the 
Federal  judiciary.  Yet  as  each  position  has  been  reached, 
it  has  been  followed  by  a  ready  acquiescence  on  the  part 
of  the  profession  and  of  the  public  interested  in  the  naviga- 
tion of  the  interior  waters  of  the  country,  which  is  strong 
evidence  that  the  decisions  rested  on  sound  principles,  and 
that  the  jurisdiction  exercised  was  both  beneficial  and  ac* 
ceptable  to  the  classes  affected  by  it. 

From  the  organization  of  the  government  until  the  era 
of  steamboat  navigation,  it  is  not  strange  that  no  question 
of  this  kind  came  before  this  court.  The  commerce  carried 
on  upon  the  inland  waters  prior  to  that  time  was  so  small, 
that  cases  were  not  likely  to  arise  requiring  the  aid  of  admi- 
ralty courts.  But  with  the  vast  increase  of  inland  naviga- 
tion consequent  upon  the  use  of  steamboats,  and  the  develop- 
ment of  wealth  on  the  borders  of  the  rivers,  which  thus 
became  the  great  water  highways  of  an  immense  commerce, 
the  necessity  for  an  admiralty  court,  and  the  value  of  admi- 
ralty principles  in  settling  controversies  growing  out  of  this 
system  of  transportation,  began  to  be  felt. 

Accordingly  we  find  in  the  case  of  The  Steamboat  Thomas 
Jefferson^  reported  in  10  Wheaton,  428,  that  an  attempt  was 
made  to  invoke  the  jurisdiction  in  the  case  of  a  steamboat 
making  a  voyage  from  Shippingport,  in  Kentucky,  to  a  point 

*  Supra^  p.  411. 
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some  distance  up  the  Missouri  River,  and  back  again.  This 
court  seems  not  to  have  been  impressed  with  the  irapoi'tance 
of  the  principle  it  was  called  upon  to  decide,  as,  indeed,  no 
one  could  then  anticipate  the  immense  interests  to  arise  in 
future,  which  by  the  rulings  in  that  case  were  turned  away 
from  the  forum  of  the  Federal  courts.  Apparently  without 
much  consideration — certainly  without  anything  like  the 
cogent  argument  and  ample  illustration  which  the  subject 
has  since  received  here — the  court  declared  that  no  act  of 
Congress  had  conferred  admiralty  jurisdiction  in  cases  aris- 
ing above  the  ebb  and  flow  of  the  tide. 

In  the  case  of  The  Steamboat  Orleans^  in  11  Peters,  175,  the 
court  again  ruled  that  the  District  Court  had  no  jurisdiction 
in  admiralty,  because  the  vessel,  which  was  the  subject  of 
the  libel,  was  engaged  in  interior  navigation  and  trade,  and 
not  on  tide-waters.  The  opinion  on  this  subject,  as  in  the 
case  of  The  Thomas  Jefferson^  consisted  of  a  mere  announce- 
ment of  the  rule,  without  any  argument  or  reference  to  au- 
thority to  support  it. 

The  case  of  Waring  v.  Clark^  8  Howard,  441,  grew  out  of 
a  collision  within  the  ebb  and  flow  of  the  tide  on  the  Missis- 
sippi River,  but  also  infra  corpus  comitaius.  The  jurisdiction 
was  maintained  on  the  one  side  and  denied  on  the  other 
with  much  confidence.  The  court  gave  it  a  very  extended 
consideration,  and  three  of  the  judges  dissented  from  the 
opinion  of  the  court,  which  held  that  there  was  jurisdiction. 
The  question  of  jurisdiction  above  tide-water  was  not  raised, 
but  the  absence  of  such  jurisdiction  seems  to  be  implied  by 
the  arguments  of  the  court  as  well  as  of  the  dissenting 
judges. 

The  next  case  in  order  of  time.  Hie  Genesee  Chiefs  12  How- 
ard, 457,  is  by  far  the  most  important  of  the  series,  for  it 
overrules  all  the  previous  decisions  limiting  the  admiralty 
jurisdiction  to  tide-water,  and  asserts  the  broad  doctrine 
that  the  principles  of  that  jurisdiction,  as  conferred  on  the 
Federal  courts  by  the  Constitution,  extend  wherever  ships 
float  and  navigation  successfully  aids  commerce,  whether 
internal  or  external. 
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That  case  arose  under  an  act  of  Congress,  approved  Feb- 
ruary 26th,  1845,*  which  provides  that  "  the  District  Courts 
of  the  United  States  shall  have,  possess,  and  exercise  the 
same  jurisdiction  in  matters  of  contract  and  tort  arising  in, 
upon,  or  concerning  steamboats,  or  other  vessels  of  twenty 
tons  burden  and  upwards,  enrolled  and  licensed  for  the 
coasting  trade,  and  at  the  time  employed  in  navigation  be- 
tween ports  and  places,  in  different  states  and  territories, 
upon  the  lakes  and  navigable  waters  connecting  said  lakes, 
as  is  now  possessed  and  exercised  by  the  said  courts  in  cases 
of  like  steamboats  and  other  vessels  employed  in  navigation 
and  commerce  upon  the  high  seas  and  tide-waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United 
States."  The  Genesee  Chief  was  libelled  under  this  act  for 
damages  arising  from  a  collision  on  Lake  Ontario.  A  de- 
cree having  been  rendered  against  the  vessel,  the  claimants 
appealed  to  this  court. 

It  was  urged  here  that  the  act  under  which  the  proceed- 
ing was  had  was  unconstitutional. 

Ist.  Because  the  act  was  not  a  regulation  of  commerce, 
and  was  not  therefore  within  the  commercial  clause  of  the 
Constitution. 

2d.  Because  the  constitutional  grant  of  admiralty  powere 
did  not  extend  to  cases  originating  above  tide-water,  and 
Congress  could  not  extend  it  by  legislation. 

The  court  concurred  in  the  first  of  these  propositions,  that 
the  act  could  not  be  supported  as  a  regulation  of  commerce. 
The  Chief  Justice,  who  delivered  the  opinion,  then  entered 
into  a  masterly  analysis  of  the  argument  by  which  it  was 
maintained  that  the  admiralty  power  conferred  by  the  Fed- 
eral Constitution  did  not  extend  beyond  tide-water  in  our 
rivers  and  lakes. 

This  argument  assumed  that  in  determining  the  limits  of 
those  powers,  we  were  bound  by  the  rule  which  governed 
the  Admiralty  Court  of  Great  Britain  on  the  same  subject 
at  the  time  our  Constitution  was  adopted.    And  it  was  said 

*  6  Statutes  at  Large,  726. 
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that  the  limit  of  the  court's  power  in  that  country  was  the 
ebb  and  flow  of  the  tide. 

This  was  conceded  to  be  true  as  a  matter  of  fact,  but  the 
Chief  Justice  demonstrated  that  the  reaaon  of  this  rule  was 
that  the  limit  of  the  tide  in  all  the  waters  of  England  was  at 
the  same  time  the  limit  of  practicable  navigation,  and  that 
as  there  could  be  no  use  for  an  admiralty  jurisdiction  where 
there  could  be  no  navigation,  this  test  of  the  navigability  of 
those  waters  became  substituted  as  the  rule,  instead  of  the 
navigability  itself.  Such  a  rule  he  showed  could  have  no 
pertinency  to  the  rivers  and  lakes  of  this  country,  for  here 
no  such  test  existed.  Many  of  our  rivers  could  be  navigated 
as  successfully  and  as  profitably  for  a  thousand  miles  above 
tide- water  as  they  could  below;  and  he  showed  the  absurdity 
of  adopting  as  the  test  of  admiralty  jurisdiction  in  this  coun- 
try an  artificial  rule,  which  was  founded  on  a  reason  in  Eng- 
land that  did  not  exist  here.  The  true  rule  in  both  countries 
was  the  navigable  capacity  of  the  stream ;  and  as  this  was 
ascertained  in  England  by  a  test  which  was  wholly  inapplica- 
ble here,  we  could  not  be  governed  by  it.  The  cases  of  The 
Tliomaa  Jefferson  and  The  Steamboat  OrleanSy  already  referred 
to,  were  then  examined  and  overruled. 

This  opinion  received  the  assent  of  all  the  members  of  the 
court  except  one. 

Although  the  case  arose  under  the  act  of  1845,  already 
cited,  which  in  its  terms  is  expressly  limited  to  matters 
arising  upon  the  lakes  and  the  navigable  waters  connecting 
said  lakes,  and  which  the  Chief  Justice  said  was  a  limitation 
of  the  powers  conferred  previously  on  the  Federal  courts,  it 
established  principles  under  which  the  District  Courts  of  the 
United  States  began  to  exercise  admiralty  jurisdiction  of 
matters  arising  upon  all  the  public  navigable  rivers  of  the 
interior  of  the  country. 

This  court  also,  at  the  same  term  in  which  the  case  of  The 
Genesee  Chief  was  decided,  held  in  Fretz  v.  BuU^  in  which 
the  point  was  raised  in  argument,  that  the  Federal  courts 
had  jurisdiction  according  to  the  principles  of  that  case  in  the 
matter  of  a  collision  on  the  Mississippi  River  above  tide-water. 
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As  Boon  as  these  decisions  became  generally  known  ad- 
miralty cases  increased  rapidly  in  the  District  Courts  of  the 
United  States,  both  on  the  lakes  and  rivers  of  the  West. 
Many  members  of  the  legal  profession  engaged  in  these 
cases,  and  some  of  the  courts  have  from  this  circumstance 
assumed,  without  examination,  that  the  jurisdiction  in  ad- 
miralty cases  arising  on  the  rivers  of  the  interior  of  the 
country  is  founded  on  the  act  of  1845 ;  and  such  is  perhaps 
the  more  general  impression  in  the  West.  The  very  learned 
court  whose  judgment  we  are  reviewing  has  fallen  into  this 
mistake  in  the  opinion  which  it  delivered  in  the  case  before 
us,  and  it  is  repeated  here  by  counsel  for  the  defendant  in 
error. 

But  the  slightest  examination  of  the  language  of  that  act 
will  show  that  this  cannot  be  so,  as  it  is  confined,  as  we  have 
already  said,  to  cases  arising  "on  the  lakes  and  navigable 
waters  connecting  said  lakes."  The  jurisdiction  upon  those 
waters  is  governed  by  that  statute,  but  its  force  extends  no 
further. 

The  jurisdiction  thus  conferred  is  in  many  respects  pecu- 
liar, and  its  exercise  is  in  some  important  particulars  difter- 
ent  under  that  act  from  the  admiralty  jurisdiction  confeiTcd 
by  the  act  of  September  24th,  1789. 

1.  It  is  limited  to  vessels  of  twenty  tons  burden  and  up- 
wards, enrolled  and  licensed  for  the  coasting  trade. 

2.  To  vessels  employed  in  commerce  and  navigation  be- 
tween ports  and  places  in  different  States. 

3.  It  grants  a  jury  trial  if  either  party  shall  demand  it. 

4.  The  jurisdiction  is  not  exclusive,  but  is  expressly  made 
concurrent,  with  such  remedies  as  may  be  given  by  State 
laws. 

But  the  true  reason  why  the  admiralty  powers  of  the 
Federal  courts  began  now  to  be  exercised  for  the  first  time 
in  the  inland  waters  was  this :  the  decision  in  the  case  of 
The  Genesee  Chief,  having  removed  the  imaginaiy  line  of 
tide-water  which  had  been  supposed  to  circumscribe  the 
jurisdiction  of  the  admiralty  courts,  there  existed  no  longer 
any  reason  why  the  general  admiralty  powers  conferred  on 
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all  the  District  Courts  bj  the  ninth  section  of  the  Judiciary 
Act,*  should  not  be  exercised  wherever  there  was  navigation 
which  could  give  rise  to  admiralty  and  maritime  causes. 
The  Congress  which  framed  that  act — the  first  assembled 
under  the  Constitution — seemed  to  recognize  this  more  ex- 
tended view  of  the  jurisdiction  in  admiralty,  by  placing  un- 
der its  control  cases  of  seizure  of  vessels  under  the  laws  of 
impost,  navigation,  and  trade  of  the  United  States,  when 
those  seizures  were  made  in  waters  navigable  from  the  sea 
by  vessels  of  ten  tons  burden  or  upwards. 

The  case  of  The  Magnolia^  20  Howard,  296,  is  another  im- 
portant case  in  the  line  of  decisions  which  we  have  been 
considering.  It  was  a  case  of  collision  occurring  on  the 
Alabama  River,  far  above  the  ebb  and  flow  of  the  tide,  on  a 
stream  whose  course  was  wholly  within  the  limits  of  the 
State  which  bears  its  name.  This  was  thought  to  present 
an  occasion  when  the  doctrines  announced  in  the  case  of  The 
Genesee  Chkfxmghi  properly  be  reconsidered,  and  modified, 
if  not  overruled.  Accordingly  we  find  that  the  argument  in 
favor  of  the  main  proposition  decided  in  that  case  was  re- 
stated with  much  force  in  the  opinion  of  the  court,  and  that 
a  very  elaborate  opinion  was  delivered  on  behalf  of  three 
dissenting  judges.  The  principles  established  by  the  case  of 
The  Genesee  Chief  were  thus  reaffirmed,  after  a  careful  and 
full  reconsideration.  It  was  also  further  decided  (which  is 
per|;inent  to  the  case  before  us),  that  the  jurisdiction  in  ad- 
miralty on  the  great  Western  rivers  did  not  depend  upon  the 
act  of  February  3d,  1845,  but  that  it  was  founded  on  the  act 
of  Sei)tember  24th,  1789.  That  decision  was  made  ten  years 
ago,  and  the  jurisdiction,  thus  firmly  established,  has  been 
largely  administered  by  all  the  District  Courts  of  the  United 
States  ever  since,  without  question. 

At  the  same  time,  the  State  courts  have  been  in  the  habit 
of  adjudicating  causes,  which,  in  the  nature  of  their  subject- 
matter,  are  identical  in  every  sense  vnth  causes  which  are 
acknowledged  to  be  of  admiralty  and  maritime  cognizance; 

«  1  Statutes  at  Large,  77. 
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and  they  have  in  these  causes  administered  rcniedies  which 
differ  in  no  essential  respect  from  the  remedies  which  have 
heretofore  been  considered  as  peculiar  to  admiralty  courts. 
This  authority  has  been  exercised  under  State  statutes,  and 
not  under  any  claim  of  a  general  common-law  power  in  these 
courts  to  such  a  jurisdiction. 

It  is  a  little  singular  that,  at  this  term  of  the  court,  we 
should,  for  the  first  time,  have  the  question  of  the  right  of 
the  State  courts  to  exercise  this  jurisdiction,  raised  by  two 
writs  of  error  to  State  courts,  remote  from  each  other,  the 
one  relating  to  a  contract  to  be  performed  on  the  Pacific 
Ocean,  and  the  other  to  a  collision  on  the  Mississippi  River. 
The  first  of  these  cases.  The  Moses  Taylor^  had  been  decided 
before  the  present  case  was  submitted  to  our  consideration. 

The  main  point  ruled  in  that  case  is,  that  the  jurisdiction 
conferred  by  the  act  of  1789,  on  the  District  Courts,  in  civil 
causes  of  admiralty  and  maritime  jurisdiction,  is  exclusive 
by  its  express  t^rms,  and  that  this  exclusion  extends  to  the 
State  courts.  The  language  of  the  ninth  section  of  the  act 
admits  of  no  other  interpretation.  It  says,  after  describing 
the  criminal  jurisdiction  conferred  on  the  District  Courts, 
that  they  "  shall  also  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  including 
all  seizures  under  laws  of  impost,  navigation,  or  trade  of 
the  United  States,  when  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden."  If  the  Congress  of  the  United  States  has 
the  right,  in  providing  for  the  exercise  of  the  admiralty 
powers,  to  which  the  Constitution  declares  the  authority  of 
the  Federal  judiciary  shall  extend,  to  make  that  jurisdiction 
exclusive,  -then,  undoubtedly,  it  has  done  so  by  this  act. 
This  branch  of  the  subject  has  been  so  fully  discussed  in  the 
opinion  of  the  court,  in  the  case  just  referred  to,  that  it  is 
unnecessary  to  consider  it  further  in  this  place. 

It  must  be  taken,  therefore,  as  the  settled  law  of  this 
court,  that  wherever  the  District  Courts  of  the  United  States 
have  original  cognizance  of  admiralty  causes,  bj^  virtue  of 
the  act  of  1789,  that  cognizance  is  exclusive,  and  no  other 
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court,  state  or  national,  can  exercise  it,  with  the  exception 
always  of  such  concurrent  remedy  as  is  given  by  the  com- 
mon law. 

This  examination  of  the  case,  already  decided  by  this 
court,  establishes  clearly  the  following  propositions: 

1.  The  admiralty  jurisdiction,  to  which  the  power  of  the 
Federal  judiciary  is  by  the  Constitution  declared  to  extend, 
is  not  limited  to  tide-water,  but  covers  the  entire  navigable 
waters  of  the  United  States. 

2.  The  original  jurisdiction  in  admiralty  exercised  by  the 
District  Courts,  by  virtue  of  the  act  of  l'/89,  is  exclusive, 
not  only  of  other  Federal  courts,  but  of  the  State  courts  also. 

8.  The  jurisdiction  of  admiralty  causes  arising  on  the  in- 
terior waters  of  the  United  States,  other  than  the  lakes  and 
their  connecting  waters,  is  conferred  by  the  act  of  September 
24th,  1789. 

4.  The  admiralty  jurisdiction  exercised  by  the  same  courts, 
on  the  lakes  and  the  waters  connecting  those  lakes,  is  gov- 
erned by  the  act  of  February  3d,  1845. 

If  the  facts  of  the  case  before  us  in  this  record  constitute 
a  cause  of  admiralty  cognizance,  then  the  remedy,  by  a  di- 
rect proceeding  against  the  vessel,  belonged  to  the  Federal 
courts  alone,  and  was  excluded  from  the  State  tribunals. 

It  was  a  case  of  collision  between  two  steamboats.  The 
case  of  The  Magnolia  *  to  which  we  have  before  referred, 
was  a  case  of  this  character;  and  many  others  have  been 
decided  in  this  court  since  that  time.  That  they  were  ad- 
miralty causes  has  never  been  doubted. 

We  thus  see  that  every  principle  which  is  necessary  to  a 
decision  of  this  case  has  been  already  established  by  this 
court  in  previous  cases.  They  lead  unavoidably  io  the  con- 
clusion, that  the  State  courts  of  Iowa  acted  without  juris- 
diction; that  the  law  of  that  State  attempting  to  confer  this 
jurisdiction  is  void,  because  it  is  in  conflict  with  the  act  of 
Congress  of  September  24th,  1789,  and  that  this  act  is  well 
authorized  by  the  Constitution  of  the  United  States.   Unless 

♦  20  Howard,  296. 
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we  are  prepared  to  retract  the  principles  established  by  the 
entire  series  of  decisions  of  this  court  on  that  sabject,  from 
and  including  the  case  of  The  Genesee  Chiefs  down  to  that 
of  The  Moses  Taylor,  decided  at  this  term,  we  cannot  escape 
this  conclusion.  The  succeeding  cases  are  in  reality  but  the- 
necessary  complement  and  result  of  the  principles  decided 
in  the  case  of  The  Genesee  Chief.  The  propositions  laid 
down  there,  and  which  were  indispensable  to  sustain  the 
judgment  in  that  case,  bring  us  logically  to  the  judgment 
which  we  must  render  in  this  case.  With  the  doctrines  of 
that  case  on  the  subject  of  the  extent  of  the  admiralty  juris- 
diction we  are  satisfied,  and  should  be  disposed  to  affirm 
them  now  if  they  were  open  to  controversy. 
'  It  may  be  well  here  to  advert  to  one  or  two  considerations 
to  which  our  attention  has  been  called,  but  which  did  not 
admit  of  notice  in  the  course  of  observation  which  we  have 
been  pursuing  without  breaking  the  sequence  of  the  argu- 
ment. 

1.  It  is  said  there  is  nothing  in  the  record  to  show  that 
the  nine  was  of  ten  tons  burden  or  upwards,  and  that,  there- 
fore, the  case  is  not  brought  within  the  jurisdiction  of  the 
Federal  courts.  The  observation  is  made,  in  the  opinion 
of  the  Supreme  Court  of  Iowa,  in  reference  to  the  provision 
of  the  act  of  1845,  which  that  court  supposed  to  confer 
jurisdiction  on  the  Federal  courts  in  the  present  case,  if  it 
had  such  jurisdiction  at  all.  We  have  already  shown  that 
the  jurisdiction  is  founded  on  the  act  of  1789.  That  act 
also  speaks  of  vessels  of  ten  tons  burden  and  upwards,  but 
not  in  the  same  connection  that  the  act  of  1845  does.  In 
the  latter  act  it  is  made  essential  to  the  jurisdiction  that  the 
vessel  which  is  the  subject  of  the  contract,  or  the  tort,  should 
be  enrolled  and  licensed  for  the  coasting  trade,  and  should 
be  of  twenty  tons  burden,  or  upwards.  In  the  act  of  1789, 
it  is  declared  that  the  District  Courts  shall  have  jurisdiction 
in  admiralty  of  seizures  for  violations  of  certain  laws,  where 
such  seizures  are  made  on  rivers  navigable  by  vessels  of  ten 
tons  burden  or  upwards  from  the  sea.  In  the  latter  case,  the 
phrase  is  used  as  describing  the  carrying  capacity  of  the 
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river  where  the  seizure  is  made.  In  the  former  case,  it  re- 
lates to  the  capacity  of  the  vessel  itself. 

2.  It  is  said  that  the  statute  of  Iowa  may  be  fairly  con- 
strued as  coming  within  the  clause  of  the  ninth  section  of 
the  act  of  1789,  which  "  saves  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy  where  the  common  law  is 
competent  to  give  it." 

But  the  remedy  pursued  in  the  Iowa  courts,  in  the  case 
befqre  us,  is  in  no  sense  a  common-law  remedy.  It  is  a 
remedy  partaking  of  all  the  essential  features  of  an  admiralty 
proceeding  in  rem.  The  statute  provides  that  the  vessel  may 
be  sued  and  made  defendant  without  any  proceeding  against 
the  owners,  or  even  mentioning  their  names.  That  a  writ 
may  be  issued  and  the  vessel  seized,  on  filing  a  petition  sim- 
ilar in  substance  to  a  libel.  That  after  a  notice  in  the  nature 
of  a  monition,  the  vessel  may  be  condemned  and  an  order 
made  for  her  sale,  if  the  liability  is  established  for  which  she 
was  sued.  Such  is  the  general  character  of  the  steamboat 
laws  of  the  Western  States. 

Wliile  the  proceeding  differs  thus  from  a  common-law 
remedy,  it  is  also  essentially  different  from  what  are  in  the 
West  called  suits  by  attachment,  and  in  some  of  the  older 
States  foreign  attachments.  In  these  cases  there  is  a  suit 
against  a  personal  defendant  by  name,  and  because  of  in- 
ability to  serve  process  on  him  on  account  of  non-residence, 
or  for  some  other  reason  mentioned  in  the  various  statutes 
allowing  attachments  to  issue,  the  suit  is  commenced  by  a 
writ  directing  the  proper  officer  to  attach  sufficient  property 
of  the  defendant  to  answer  any  judgment  which  may  be 
rendered  against  him.  This  proceeding  may  be  had  against 
an  owner  or  part  owner  of  a  vessel,  and  his  interest  thus 
subjected  to  sale  in  a  common-law  court  of  the  State. 

Such  actions  may,  also,  be  maintained  in  personam  against 
a  defendant  in  the  common-law  courts,  as  the  common  law 
gives;  all  iii  consistence  with  the  grant  of  admiralty  powers 
in  the  ninth  section  of  the  Judiciary  Act 

But  it  could  not  have  been  the  intention  of  Congress,  by 
the  exception  in  that  section,  to  give  the  suitor  all  such 
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remedies  as  might  afterwards  be  enacted  by  Stat«  statutes, 
for  this  would  have  enabled  the  States  to  make  the  jurisdic-^ 
tion  of  their  courts  concurrent  in  all  cases,  by  simply  pro- 
viding a  statutory  remedy  for  all  cases.  Thus  the  exclusive 
jurisdiction  of  the  Federal  courts  would  be  defeated.  In 
the  act  of  1846,  where  Congress  does  mean  this,  the  lan- 
guage expresses  it  clearly ;  for  after  saving  to  the  parties, 
in  cases  arising  under  that  act,  a  right  of  trial  by  jury,  and 
the  right  to  a  concurrent  remedy  at  common  law,  where  it 
is  competent  to  give  it,  there  is  added,  "any  concurrent 
remedy  which  may  be  given  by  the  State  laws  where  such 
steamer  or  other  vessel  is  employed." 

The  judgment  is  reversed,  and  the  case  is  remanded  to 
the  Supreme  Court  of  Iowa,  with  directions  that  it  be 

Dismissed  foe  want  of  jurisdiction. 


Newell  t.  Nixon. 

1.  Although  no  partnership  may  exist  between  them,  yet  where  two  persons 

are  joint  owners  of  a  vessel  against  which  a  claim  exists  for  non-deliy- 
ery  of  cargo,  and  one  gives  a  note  in  the  joint  name  for  a  balance  agreed 
on  98  due  for  such  non-delivery — the  other  party  being  aware  of  the 
making  of  the  note,  and  of  the  consideration  for  which  it  was  given, 
and  making  no  dissent  from  the  act  of  his  co-owner — such  note  cannot 
be  repudiated  by  such  other  party,  he  having  bought  out  the  share  of 
his  co-owner  in  the  vessel  and  agreed  to  pay  her  debts  and  liabilities. 

2.  Where  a  suit  is  brought  against  a  shipowner  for  a  sum  acknowledged  by 

the  owners  to  be  due  the  shipper,  for  a  breach  of  contract  in  delivering 
merchandise,  the  production  of  the  bill  of  lading  is  not  essential. 

8.  The  ploa  of  prescription  of  one  year,  under  the  Civil  Code  of  Louisiana, 
cannot  be  set  up  in  a  case  where  the  suit  is  brought  in  April  on  an  ac- 
knowledgment made  in  September  previous  of  a  sum  due  on  settlement. 

4.  A  party  suing,  not  on  a  note  but  on  the  consideration  for  which  the  note 
was  given — and  using  the  note  as  evidence  rather  than  as 'the  foundation 
of  the  claim — may  have  lawful  interest  on  the  sum  due  him,  although 
by  note  given  on  a  settlement  the  party  sued  may  have  promised  to  pay 
unlawful  interest  and  such  as  the  law  of  the  State  where  the  note  ' 
given  visits  with  a  forfeiture  of  all  interest  whatever. 
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5.  Where  usary  is  not  set  up  in  some  way  as  a  defence  below,  it  cannot  be 
urged  here. 

Error  to  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana ;  the  case  being  thus : 
By  the  Civil  Code  of  Louisiana  it  is  enacted — 

1.  That  actions  "  for  the  delivery  of  merchandise  or  other 
effects  shipped  on  board  any  kind  of  vessel  ....  are  pre- 
scribed by  one  year." 

2.  That  conventional  interest  shall  in  no  case  exceed  eight 
per  cent.,  under  pain  of  forfeiture  of  the  entire  interest  \so 
contracted. 

With  these  provisions  in  force,  Nixon  sued  Newell,  attach- 
ing as  his  property  the  steamboat  Hill;  and  setting  forth 
by  petition /fed  April  20th,  1857 : 

1.  That  Newell  was  indebted  to  him  $2585,  with  interest 
from  January  11th,  1855,  at  the  rate  of  eight  per  cent.,  for 
this,  to  wit,  that  on  the  said  day  the  said  Newell  and  one 
Hamilton,  since  deceased,  being  co-owners  of  the  steamboat 
Hill,  .  .  .  and  in  such  capacity,  viz.,  as  owners,  made  their 
note  in  his  favor  for  the  above-named  sum,  which  would  ap- 
pear by  reference  to  the  note  annexed  and  made  part  of  the 
petition. 

2.  That  independently  of  this,  Newell  was  indebted  in  the 
same  sum  for  this — that  he,  Nixon,  had  shipped,  at  New 
Orleans,  on  the  said  steamboat,  of  which  Newell  and  one 
Hamilton  were  owners,  a  large  quantity  of  salt,  which  was 
never  delivered  at  its  destination. 

The  note,  which  was  annexed  to  the  petition,  was  for  the 
amount  above  stated,  and  was  signed  ^'Newell  &  Hamilton, 
owners,"  but  was  made  payable  with  interest  at  the  rate  of 
ten  per  cent,  per  annum., 

Newell  set  up  as  defence  that  he  never  was  a  member 
of  any  firm  known  as  Newell  *&  Hamilton;  and  that  no  per- 
son had  authority  to  bind  him  under  any  such  signature ; 
and,  moreover,  that  the  cause  was  barred  by  the  "  prescrip- 
tion" (or  "  limitation,"  as  it  is  called  in  many  States),  of 
one  year. 

The  court  found  as  fact  that  the  note  was  not  signed  by 
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the  defendant,  Newell,  but  by  Hamilton,  now  dead;  that 
these  two  persons  had  no  commercial  partnership;  that 
they  did  not  transact  the  business  of  the  boat  under  a  social 
name,  and  were  not  accustomed  to  sign  notes  in  this  form; 
but  that  they  were  simply  part  owners  in  the  Hill — Newell 
owning  three-fourths  and  Hamilton  one. 

The  court  found,  further  (no  bill  of  lading  being  produced 
and  the  evidence  being  of  witnesses  who  received  the  salt), 
that  the  salt  was  shipped  as  alleged  but  arrived  at  an  inter- 
mediate port  in  bad  condition,  where  it  was  taken  by  the 
agent  of  the  owners  of  the  Hill,  who  disposed  of  the  same 
with  their  consent  and  for  their  account,  the  plaintiff  having 
refused  to  receive  it  on  account  of  its  bad  condition ;  that 
the  consideration  of  the  note  was  the  sum  due  by  the  steam- 
boat and  owners  for  the  salt  not  delivered;  that  the  defend- 
ant was  aware  of  the  making  of  the  note  and  of  its  consider- 
ation ;  that  there  was  no  evidence  of  his  dissent  from  the 
act.  It  was  shown  also  that  after  the  death  of  Hamilton, 
his  administrator  made  a  settlement  with  Nixon  and  trans- 
ferred to  him  Haipilton's  interest  in  the  steamboat,  for  which 
Nixon  had  agreed  to  pay  "  the  debts  and  liabilities  of  the 
boat."     This  settlement  took  place  September  22rf,  1856. 

The  objections  made  below  to  the  claim  were : 

1.  That  the  defendant,  Newell,  not  having  been  in  any 
sense  a  partner  of  Hamilton,  the  note  signed  by  Hamilton 
did  not  bind  Newell. 

2.  That  no  bill  of  lading  had  been  produced;  and  that 
one  was  necessary. 

8.  That  the  suit  was  barred  by  prescription  or  limitation 
of  one  year. 

The  court  (Campbell,  J.),  as  to  the  first  point,  admitted 
that  as  Newell  was  not  a  partner,  in  any  sense,  of  Hamilton, 
the  note  could  not  bind  Newell,  unless  he  was  connected 
with  it  by  testimony  other  than  itself.  But  it  thought  that 
the  special  facts  of  the  case  did  so  connect  and  make  him 
liable.  The  term  "  boat,"  in  the  contract  by  which  Newell 
assumed  to  pay  "  the  debts  and  liabilities  of  the  boat,"  the 
learned  judge  considered  as  meaning  those  binding  the 
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owners  on  account  of  their  interest  in  the  boat.  The  as- 
sumption had  been  made  on  an  adequate  consideration. 
The  note  on  its  face  expressed  an  obligation  affecting  the 
boat,  and  it  was  given  in  recognition  of  such  a  liability. 

In  regard  to  the  second  point,  the  learned  judge  did  not 
consider  the  production  of  the  bill  of  lading  essential  to  the 
support  of  the  action.  The  suit  had  not  been  brought  on 
the  contract  of  shipment,  but  to  collect  the  sum  acknowl- 
edged to  be  due  in  consequence  of  the  breach  of  contract. 

8.  To  the  argument  of  prescription  the  court  said  nothing. 

Judgment  having  been  given  accordingly,  for  the  plaintiff, 
the  same  points  were  again  presented  here  on  exception ;  an 
additional  point  being  made,  to  wit,  that  the  court  erred  in 
allowing  eight  per  cent,  interest. 

Mr.  Reverdy  Johnson^  who  fled  a  brief  of  Mr,  Marr,  for  the 
plaintiff' in  error: 

1.  As  there  was  no  commercial  partnership  between  the 
defendant  and  Hamilton,  and  as  they  did  not  transact  the 
business  of  the  boat  under  a  social  name,  Newell  was  not* 
bound  by  the  note,  and,  if  he  was  liable  to  plaintiff*,  that  lia- 
bility must  rest  solely  upon  the  original  consideration,  the 
shipment,  consignment,  and  breach  set  forth  in  the  petition. 
The  note  itself  proved  nothing  against  the  defendant;  and 
the  plaintiff  was  bound  to  prove  such  facts  as  would  consti- 
tute legal  responsibility  on  the  part  of  defendant;  that  is  to 
say,  was  bound  to  prove  the  shipment,  the  consignment,  the 
breach,  and  consequent  damages,  exactly  as  if  no  such  note 
had  been  given.     He  did  not  do  this. 

2.  The  bill  of  lading  was  not  produced ;  an  extraordinary 
fact  in  the  case  of  any  large  shipment  Nor  does  the  plain- 
tiff allege  that  he  was  the  owner  of  the  salt.  In  the  absence 
of  proof  to  the  contrary,  the  consignee  would  bcipresumed 
to  be  the  owner.  The  legal  title  is  in  him ;  and  the  mere 
shipper  has  no  interest  in  the  contract  of  affreightment,  or 
in  the  delivery  of  the  cargo.  If  the  defendant  was  liable  to 
the  plaintiff',  it  was  as  a  common  carrier,  for  the  damages 
resulting  from  the  breach  of  the  specific  contract  alleged. 
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The  best  proof  of  that  contract  would  have  been  the  bill ; 
and  without  in  some  way  accounting  for  the  failure  to  pro- 
duce it,  the  plaintiff  ought  not  to  have  been  allowed  to  in- 
troduce secondary  and  oral  proof  of  the  shipment.  His 
character  as  shipper  does  not  give  him  such  an  interest  in 
the  property  as  to  enable  him,  upon  that  mere  allegation,  to 
maintain  an  action.  The  consignee  might  sue  and  recover 
upon  simply  alleging  and  proving  the  consignment  to  him, 
and  failure  to  deliver ;  but  if  the  shipper  sues,  he  must  al- 
lege and  prove  property  in  himself.  This  court  may  well 
presume,  in  the  absence  of  a  contrary  showing,  that  every 
important  allegation  has  been  proven  to  the  satisfaction  of 
the  triers,  when  there  is  a  general  finding  in  favor  of  plain- 
tiff; but  it  will  certainly  not  presume  in  favor  of  plaintiff, 
that  an  important  fact,  essential  to  his  right  to  recover, 
which  he  has  not  alleged,  was  proven. 

3.  As  there  was  no  proof  of  demand  having  been  made 
of  defendant,  and  no  pretence  that  he  ever  acknowledged 
his  liability  to  plaintiff  on  this  claim,  there  is  nothing  to 
take  it  out  of  the  prescription ;  and  the  demand  was  barred. 

4.  The  court  below  erred  in  allowing  eight  per  cent  in- 
terest, even  if  the  proof  makes  out  the  liability  of  the  de- 
fendant. 

The  suit  was  upon  the  note,  and  one  of  two  things  is  true 
in  the  matter.  Either  the  note  is  obligatory  upon  Newell ; 
and  in  that  event  it  is  void,  so  far  as  interest  is  concerned, 
because  it  stipulates  for  ten  per  cent ;  or,  it  is  not  obliga- 
tory on  him ;  and  in  that  event  there  is  no  proof  of  a  written 
agreement,  or  of  any  other  agreement  to  pay  conventional 
interest.  Either  there  is  no  proof  of  an  agreement  to  pay 
interest,  or  there  is  proof  of  an  agreement  to  pay  usurious 
interest,  which  is  prohibited  by  the  law  of  Louisiana. 

In  Beul  V.  Duncan*  the  Louisiana  courts  say,  in  reference 
to  the  law  against  usury:  "The  statute  is  prohibitory. 
Whatever  is  done  in  contravention  of  a  prohibitory  law  is 
void,  although  the  nullity  be  not  formally  directed.!    The 

*  1  Annual,  267.  f  Civil  Code,  Art.  12. 
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agreement  to  pay  usurious  interest  being  in  violation  of  a 
prohibitory  law,  we  can  give  it  no  effect  whatever.'* 

This  case  arose  and  was  decided  under  Art  2895  of  the 
Civil  Code,  which  affixed  no  penalty  to  the  agreement  to 
pay  usurious  interest.  But  the  law  applicable  in  this  case, 
attaches  as  a  penalty  the  forfeiture  of  the  entire  interest  so 
contracted.  So  utterly  void  is  such  an  agreement,  under  this 
statute,  that  the  debtor,  if  he  has  actually  paid  the  usurious 
interest,  may  sue  for  and  recover  it  within  twelve  months.* 

Without  written  proof  of  an  agreement  to  pay  it,  conven- 
tional interest  cannot  be  recovered.  An  agreement  to  pay 
ten  per  cent,  cannot  be  maintained  as  a  valid  contract  to  pay 
eight  per  cent  If  the  written  proof  establishes  an  agree- 
ment prohibited  by  law,  the  court  can  give  it  no  effect  what- 
ever, but  must  declare  it  void  in  ioto.  In  Heid  v.  Duncarij 
already  cited,  the  court  say:  "We  cannot  say  that  we  will 
let  the  convention  stand  up  to  the  highest  limit  permitted 
by  the  law,  and  disregard  it  for  so  much  as  it  exceeds  the 
legal  limit.  The  convention  is  ti  whole,  and  the  nullity 
covers  the  whole." 

Will  it  be  said  that  there  was  no  plea  of  usury  in  this 
case  ?  That  is  so,  and  it  is  so  for  two  reasons :  1st.  Newell 
did  not  admit  that  the  note  was  obligatory  upon  him ;  con- 
sequently he  could  not  have  pleaded  that  he  had  made  aa 
agreement  to  pay  usurious  interest.  2d.  As  the  note  itself,, 
which  is  the  only  agreement  touching  interest,  was  exhibited 
as  part  of  the  petition,  and  offered  in  evidence,  it  furnishes 
proof  of  a  stipulation  which  the  law  prohibits,  and  which  the 
courts  must  reprobate.  If  the  note  were  obligatory  upoD 
Newell  the  case  would  be  exactly  analogous,  so  far  as  the 
interest  is  concerned,  to  one  in  which  a  note  offered  in  evi- 
dence should  state  upon  its  face  that  it  is  given  for  money 
lost  at  play.  The  proof  of  indebtedness  disclosing  an  agree- 
ment which  the  courts  cannot  enforce,  no  special  plea  of 
illegality  would  be  necessary. 

*  See  a  fuU  comment  on  this  statute  in  Lalande*v.  Breaaz,  6  Annual,. 
506,  et  seq. 

VOL.  IT.  87 
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Mr.  Janirij  contra: 

I.  It  18  submitted  that  under  the  state  of  facts  found  by  the 
court  below,  a  sufficient  partnership  to  bind  Newell,  even  if 
not  a  truly  commercial  partnership  did  exist  between  Newell 
and  Ilamilton,  under  the  laws  of  Louisiana.  They  were 
partners  in  the  ownership  and  business  of  the  steamboat 
If  so,  they  were  bound  jointly  and  severally  for  this  debt, 
and  the  settlement  of  the  claim  by  the  note  now  sued  on,  by 
one  of  the  partners,  cannot,  under  the  facts  of  the  case,  be 
complained  of  by  the  other  partner. 

But  more  clear  is  the  fact,  that  the  owners  of  the  boat, 
Newell  and  Ilamilton,  acknowledging  their  liability,  took 
the  salt  and  disposed  of  it  on  their  own  account,  and  there- 
fore, not  only  as  carriers,  but  by  appropriating  the  property 
to  their  own  use,  with  the  evident  intention  of  indemnifying 
the  owner,  became  responsible  for  the  value  of  the  property. 

Express  sanction  was  not  wanting  in  this  case  on  the  part 
of  Newell.  The  agent  of  the  boat  sold  this  damaged  salt,  with 
the  consent  of  both  of  the  ow/iers  of  the  boat^  and  for  their  account; 
Newell  was  aware  of  the  making  of  the  note,  and  the  con- 
sideration for  which  it  was  given,  and  never  objected  to 
Nixon's  claim;  and,  further,  after  Hamilton's  death,  in  Au- 
gust, 1855,  Hamilton's  administrator  transferred  to  him 
Hamilton's  fourth  interest  in  the  boat  and  its  benefits,  in 
consequence  of  which  Newell  assumed  to  pay  all  the  debts 
and  liabilities  of  the  boat.  This  includes,  of  course,  the  note 
sued  on,  which,  on  its  face,  expresses  an  obligation  affiecting 
the  boat ;  and  the  evidence  is  that  it  was  given  in  recogni- 
tion of  such  a  liability. 

By  this  assumption  the  plaintiff  in  error  became  bound 
for  the  debt,  even  if  he  had  not  been  originally  bound  by 
the  note.  Article  1884  of  the  Civil  Code  of  Louisiana  is  in 
these  words : 

^^A  person  may  also,  in  his  own  name,  make  some  advantage 
to  a  third  person  the  condition  or  consideration  of  a  commuta- 
tive contract  or  onerous  donation ;  and  if  such  third  person 
consents  to  avail  himself  of  this  advantage,  stipulated  in  his 
iavor,  the  contract  cannot  be  revoked," 
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n.  The  counsel  contend  that  the  defendant  in  error  was  a 
mere  shipper,  and  did  not  prove  the  ownership  of  the  salt. 
This  was,  however,  acknowledged  by  the  settlement  of 
Hamilton  with  Nixon,  treating  him  as  the  party  in  interest. 

III.  As  to  the  plea  of  prescription.  The  owners  appro- 
priated the  proceeds  of  our  salt.  The  action  is  less  for  a 
breach  of  contract  to  carry  than  assumpsit  for  money  had 
and  received.  It  is  so  plain  that  the  prescription  of  one 
year  for  the  mere  non-delivery  of  merchandise  cannot  apply, 
that  the  court  thought  it  needless  to  make  any  remark 
about  the  thing  at  all.  And  so  it  was.  After  Hamilton's 
direct  acknowledgment  of  ownership  and  Newell's  tacit  as- 
sent to  the  settlement,  it  was  certainly  unnecessary  to  pro- 
duce the  bill  of  lading. 

IV.  The  allowance  of  eight  per  cent,  interest  on  the  prin- 
cipal of  the  note  was  right.  The  suit  was  perhaps  less  upon 
the  note  than  on  the  appropriation  and  use  of  our  money, 
the  proceeds  y)f  the  salt  sold.  We  asked  eight  per  cent  in- 
terest, and  no  objection  being  made,  it  was  given  us.  This 
was  probably  right. 

But  whether  right  or  not,  it  must  now  stand.  Objection 
to  it  is  now  first  made  here.  There  was  no  plea  of  usury, 
nor  was  usury  set  up  even  by  argument  in  the  Circuit 
Court,  from  which  the  case  comes.  \ 

Mr.  Justice  CLrPFORD  delivered  the  opinion  of  the 
court. 

Judgment  was  rendered  for  the  plaintiff  in  the  court  be- 
low, and  the  defendant  in  that  court  excepted  and  sued  out 
this  writ  of  error.  Cause  of  action,  as  stated  by  the  plaintiff 
in  his  original  petition,  was  that  the  defendant,  Thomas  H. 
Newell,  was  justly  indebted  to  him  in  the  full  sum  of  two 
thousand  five  hundred  and  eighty-seven  dollars  and  eighty- 
five  cents,  with  interest  thereon  from  the  eleventh  day  of 
January,  1855,  until  paid,  at  the  rate  of  eight  per  cent,  per 
annum.  He  also  alleged  that  the  defendant,  together  with 
one  Thomas  Hamilton,  deceased,  as  the  owners  of  a  certain 
steamboat  engaged  in  carrying  freight  and  passengers  for 
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hire  on  tbe  same  eleventh  day  of  January,  made  and  exe- 
cuted to  him  their  note  for  that  sum,  payable  one  day  after 
date,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum  from  the  date  of  the  note,  which  was  annexed  to  and 
made  part  of  the  petition.  In  his  supplemental  petition  the 
plaintift'  alleged  that  during  the  month  of  June,  1854,  he 
shipped  on  board  the  steamer  aforesaid,  of  which  the  de- 
fendant and  the  said  Thomas  Hamilton  were  the  owners, 
four  thousand  seven  hundred  and  sixteen  sacks  of  salt,  to  be 
transported  to  Nashville,  and  there  to  be  delivered  to  certain 
consignees,  and  that  a  large  part  of  the  shipment,  to  wit,  two 
thousand  four  hundred  and  six  sacks  of  the  salt  were  never 
so  transported  and  delivered :  and  he  averred  that  he  was 
entitled  to  recover  for  the  value  of  the  deficit,  and  that  the 
note  annexed  to  the  original  petition  and  signed  "  Newell 
and  Hamilton,  owners,**  was  given  by  them  for  that  con- 
sideration. 

Service  was  made  by  attachment,  as  the  defendant  resided 
permanently  out  of  the  State,  and  the  writ  of  attachment 
was  duly  served  on  the  aforesaid  steamboat,  then  lying  in 
the  port  of  New  Orleans.  Due  return  having  been  made  by 
the  sheriff,  the  defendant  appeared  in  the  case,  and  on  his 
motion  the  property  attached  was  discharged,  he  having 
given  bond  to  satisfy  such  judgment  as  might  be  rendered 
against  him  in  the  suit.  All  these  proceedings  took  place 
in  the  Fifth  District  Court  of  New  Orleans,  but  the  cause 
was  shortly  afterwards,  on  motion  of  the  defendant,  removed 
into  the  Circuit  Court  of  the  United  States  for  that  district, 
under  the  twelfth  section  of  the  Judiciary  Act 

Principal  defences,  as  pleaded  in  the  original  and  supple- 
mental answers  of  the  defendant,  were :  1.  A  general  denial 
of  all  the  allegations  of  the  petition.  2.  That  the  defendant 
never  was  a  member  of  a  firm  or  partnership  called  Newell 
&  Hamilton,  and  that  no  person  ever  had  power  or  authority 
to  bind  him  by  note  or  otherwise  under  that  name  or  style. 
8.  That  the  supposed  cause  of  action  accrued  more  than  one 
year  prior  to  the  institution  of  the  suit,  and  th^t  the  sajixe 
was  barred  by  the  prescription  of  one  year* 
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1.  Testimony  was  taken,  and  the  cause  was  submitted  to 
the  court  without  the  intervention  of  a  jury.  Although 
there  was  no  jury  trial,  still  the  rulings  of  the  court,  under 
the  peculiar  practice  in  the  Louisiana  district,  may  be  ex- 
amined in  this  court  upon  writ  of  error,  and  the  judgment 
reversed  or  affirmed  by  a  bill  of  exceptions,  in  the  same 
manner  as  if  there  had  been  a  jury  trial.  They  may  also 
be  revised  here  upon  a  state  of  facts  found  by  the  court,  but 
the  question  presented  in  the  court  below  and  decided  by 
the  court  must  be  clearly  stated.* 

Applying  that  rule  to  the  present  case,  it  is  clear  that  no 
questions  are  properly  before  the  court  in  this  case  except 
such  as  are  distinctly  presented  in  the  bill  of  exceptions. 
Recurring  to  that  source,  it  appears  that  the  court  found 
from  the  evidence  that  the  steamer  which  carried  the  freight 
was  commanded  by  the  defendant,  and  that  he  owned  three- 
fourths  part  of  her,  and  that  Thomas  Hamilton  (since  de- 
ceased), owned  the  remaining  one- fourth;  that  they  were 
not  partners,  and  never  had  any  partnership  name  for  trans- 
iting the  business  of  their  steamboat,  and  were  not  accus- 
tomed to  sign  bills  or  notes  for  each  other,  but  that  each 
signed  for  himself  whenever  it  was  necessary  to  give  securi- 
ties concerning  the  business  of  the  boat,  and  that  the  note 
annexed  to  the  original  petition  was  not  in  the  handwriting 
of  the  defendant.  Full  proof,  however,  was  introduced  that 
the  consideration  of  the  note  was  the  balance  due  by  the 
steamboat  and  owners  for  the  salt  not  delivered  to  the  plain- 
tiff, and  that  the  defendant  was  aware  of  the  making  of  the 
note  and  of  the  consideration  for  which  it  was  given. 

2.  Second  objection  of  the  defendant  under  the  general 
issue  was  that  the  plaintiff  could  not  recover  upon  the  con- 
sideration stated  in  the  petition,  because  the  bill  of  lading 
was  not  produced ;  but  the  court  ruled  that  the  suit  was  not 
brought  on  that  instrument :  that  it  was  a  suit  to  collect  the 
sum  acknowledged  to  be  due  to  the  plaintiff  in  consequence 
of  the  breach  of  the  contract.    Undoubtedly  that  ruling  was 

*  Arthurs  et  al.  v.  Hart,  17  Howard,  15. 
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correct,  as  is  obvious  from  the  allegations  of  both  petitions. 
They  allege  the  consideration  of  the  note  as  the  cause  of 
action,  rather  than  the  note  itself,  and  the  judgment  of  the 
court  very  properly  followed  the  declaration  or  petition. 
Reference  is  made  in  the  bill  of  exceptions  to  the  note  and 
the  testimony  in  support  of  it  rather  as  evidence  of  the 
amount  due  to  the  plaintiff  than  as  the  foundation  of  the 
suit. 

3.  But  the  plaintiff  in  error  still  relies  upon  the  plea  of 
prescription,  and  insists  that  the  action  was  barred  by  that 
limitation.  Nothing  is  said  upon  that  subject  in  the  opinion 
of  the  court,  but  inasmuch  as  that  defence  was  set  up  in  the 
answer,  and  is  mentioned  in  the  bill  of  exceptions  as  one  of 
the  objections  taken  by  the  defendant  to  the  right  of  the 
plaintiff  to  recover,  we  think  the  point  is  properly  open  to 
review  in  this  court.  Hamilton  gave  the  note  in  liquidation 
of  the  demand  of  the  plaintiff,  and  the  bill  of  exceptions 
states  that  the  defendant  had  notice  of  it  before  the  death 
of  Hamilton,  who  died  in  August,  1855.  After  the  death 
of  Hamilton  his  administrator  made  a  settlement  with  the 
defendant,  and  transferred  to  him  the  one-fourth  of  the 
steamboat  which  belonged  to  his  intestate,  and  in  considera- 
tion of  that  transfer  the  defendant  assumed  and  agreed  to 
pay  all  the  debts  due  by  the  boat.  Express  statement  of 
the  bill  of  exceptions  is  that  that  settlement  took  place  on 
the  twenty-second  day  of  September,  1856,  and  that  the 
cause  of  action  in  this  case  was  included  in  that  settlement. ' 
Viewing  the  matter  in  that  light,  the  court  held  that  the 
promise  of  the  defendant  to  the  administrator  of  the  de- 
ceased part  owner  enured  to  the  benefit  of  the  plaintiff*,  and 
inasmuch  as  it  was  within  the  year  next  preceding  the  com- 
mencement of  the  suit,  it  was  doubtless  the  conclusion  of 
the  court  that  the  plea  of  prescription  was  not  maintained. 
Suggestion  of  the  defendant,  however,  is  that  there  was  no 
satisfactory  proof  of  the  acknowledgment  of  the  specific 
amount  stated  in  the  petition,  but  the  statement  in  the  bill 
of  exceptions  is  substantiallj^  otherwise,  and  we  think  the 
statement  was  fully  warranted  by  the  pleadings  and  evi- 
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dence.  Assuming  the  facts  to  be  so,  then  it  is  clear  that 
the  plea  of  prescription  is  not  maintained,  as  the  petition 
was  filed  on  the  twentieth  day  of  April,  1857,  less  than  one 
year  after  the  settlement  was  made. 

4.  Remaining  objection  of  the  present  plaintiff,  the  de- 
fendant below,  is  that  the  court  erred  in  allowing  eight  per 
cent,  interest.  Legal  interest  in  Louisiana  is  fixed  at  five 
per  cent.,  and  the  legislature  has  provided  that  "  conven- 
tional interest  shall  in  no  case  exceed  eight  per  cent.,  under 
pain  of  forfeiture  of  the  entire  interest  so  contracted." 
Theory  of  the  plaintiff'  in  error  is  that  the  judgment  was 
rendered  upon  the  note,  and  that  inasmuch  as  the  note  stip- 
ulated for  the  payment  of  ten  per  cent.,  the  entire  interest 
was  forfeited.  Present  defendant  denies  that  theory,  and 
we  think  it  cannot  be  sustained  for  the  reasons  already 
given.  Judgment  was  rendered  on  the  cause  of  action 
stated  in  the  petition,  as  before  explained,  and  not  on  the 
note,  as  assumed  by  the  present  plaintiff.  Conventional 
interest  might  be  eight  per  cent.,  and  as  the  petition  claimed 
no  more,  and  no  more,  was  allowed  by  the  court,  the  pre- 
sumption, in  the  absence  of  proof  to  the  contrary  and  of 
any  exception  to  the  decision  of  the  court,  is  that  the  judg- 
ment is  correct.  Such  a  question  might  have  been  pre- 
sented in  the  finding  of  the  court,  or  it  might  have  been 
presented  in  the  bill  of  exceptions  on  objection  to  the  ruling 
of  the  court.  But  usury  was  not  set  up,  either  in  the  origi- 
nal or  supplemental  answers,  and  it  does  not  appear  that 
any  such  objection  was  made  in  the  court  below.  Parties 
might  lawfully  agree  that  the  rate  of  interest  should  be  eight 
per  cent.,  and  inasmuch  as  that  rate  was  demanded  in  the 
petition  and  was  allowed  by  the  court,  and  no  objection  was 
taken  to  the  ruling  of  the  court,  it  must  be  presumed  in 
this  court,  under  the  state  of  the  pleadings  eadiibited  in  the 
record,  that  the  court  decided  correctly. 

The  decree  of  the  Circuit  Court  is  therefore 

Affirmed,  with  costs. 
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Sparrow  v.  Strong. 

1.  This  court  will  not  take  Jurisdiction  of  a  judgment  shown  by  the  context 

of  the  record  to  be  but  an  order  affirming  a  refusal  of  a  court  below  to 
grant  a  new  trial ;  even  though  the  language  of  the  record  of  affirmance 
brought  here  by  the  writ  of  error  purports  to  affirm  generally  the  Judg- 
ment of  a  court  inferior  to  the  affirming  court,  and  the  only  judgment, 
in  strict  language,  in  the  record  of  such  inferior  court,  is  a  general  judg- 
ment. 

2.  An  appeal  from  an  order  denying  a  motion  for  a  new  trial  does  not,  under 

the  legislation  of  Nevada,  carry  the  original  Judgment  and  the  whole 
cause  before  the  appellate  court,  so  that  the  decision  upon  the  appeal 
operates  as  a  Judgment  reversing  or  affirming  the  judgment  below. 

Sparrow  brought  ejectment  against  Strong  in  the  District 
Court  for  the  County  of  Story,  in  Nevada,  for  an  undivided 
interest  in  a  mining  claim,  the  proceeding  being  in  the  form 
prevailing  in  Nevada,  of  petition,  answer,  and  replication. 

On  the  2l8t  of  May,  1862,  a  jury,  after  hearing  the  evi- 
dence and  the  charge  of  the  court,  rendered  a  general  ver- 
dict for  the  defendants. 

On  the  next  day  afterwards,  to  wit,  on  the  22d  day  of 
May,  1862,  the  court  pronounced  judgment  on  the  verdict. 

On  the  18th  of  November,  1862,  the  District  Court  in 
which  the  cause  had  been  tried  heard  a  motion  for  new  trialj 
and,  after  argument,  overruled  the  motion  and  refused  the 
new  trialy  to  which  the  plaintiffs  excepted. 

Two  days  afterwards  the  plaintiffs  gave  notice  to  the  de- 
fendants that  they  (the  plaintiffs)  appealed  to  the  Supreme 
Court  of  the  Territory  from  the  order  of  the  District  Court, 
made  on  the  l^th  of  November ^  1862,  overruling  the  motion  for  a 
new  trial.  \ 

On  the  same  day  of  this  notice  the  defendants  filed  a  bond 
— an  undertaking — for  the  damages  and  costs.  In  this  bond 
they  recite  that  it  is  given  on  an  appeal  from  the  order  of 
the  District  Court,  made  on  the  18<A  of  November^  overruling 
the  motion  for  a  new  trial. 

On  the  22d  of  November,  1862,  the  counsel  of  both  parties 
agreed  upon  a  statement;  and  it  was  declared  in  their  agree- 
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ment  that  the  statement  so  settled  was  to  be  used  on  the 
hearing  in  the  Supreme  Court  of  the  appeal  from  the  order 
of  the  District  Court  refusing  a  new  trial,  which  order  is  re- 
ferred to  in  it  as  made  on  the  18th  of  November,  1862. 
The  statement  comprised : 

1.  The  motion  of  the  plaintiffi  for  a  new  trial,  and  a  speci- 
fication of  the  grounds  on  which  it  was  to  be  sustained;  among 
which  are  insufficiency  of  the  defendants*  evidence,  surprise 
at  the  trial,  and  newly-discovered  evidence. 

2.  Certain  evidence,  oral  and  documentary,  given  on  the 
trial.  There  were  no  bills  of  exception  to  evidence  embodied 
in  the  statement;  but  in  the  specification  of  grounds  it  was 
alleged  that  the  evidence  was  excepted  to. 

3.  The  prayers  of  both  parties  for  instructions  to  the  jury 
on  questions  of  law,  with  the  answers  of  the  judge. 

4.  The  general  charge  to  the  jury. 

6.  Affidavits  of  the  parties,  and  of  several  other  persons, 
taken  after  trial,  to  prove  surprise  and  newly-discovered  evi- 
dence. One  of  these  undertook  to  detail  what  a  certain  wit- 
ness, who  had  been  rejected,  would  have  sworn  if  he  had 
been  admitted. 

On  this  statement,  apparently,  the  case  went  into  the  Su- 
preme Court  of  the  Territory.  No  writ  of  error  was  taken 
out;  nor  did  bills  of  exception  accompany  the  evidence;  nor 
was  any  assignment  of  error  made  in  the  Territorial  Supreme 
Court. 

On  the  16th  of  March,  1863,  the  Supreme  Court  gave 
judgment  in  the  case  as  follows : 

"On  appeal  from  the  District  Court  of  the  first  judicial  dis- 
trict in  and  for  Story  County. 

"  Now,  on  this  day,  this  cause  being  called,  and  having  been 
argued  and  submitted  and  taken  under  advisement  by  the  court, 
and  all  and  singular  the  law  and  the  premises  being  by  the  court 
here  seen  and  fully  considered^  the  opinion  of  the  court  herein  is 
delivered  by  Turner,  C.  J.  (Mott,  J.,  concurring),  to  the  effect 
that  tho  judgment  below  be  affirmed. 

"  Wherefore  it  is  now  ordered,  considered,  and  adjudged  by  the 
court  here,  that  the  judyrnent  and  decree  of  the  District  Court  of 
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the  first  judicial  district  in  and  for  Story  County,  be  and  the  same 
18  affirmed  with  costs." 

From  this  judgment  of  the  Supreme  Court  of  Nevada  a 
writ  of  error,  on  the  14th  of  August,  1863,  was  taken  here. 

On  the  same  day  the  plaintift'in  error  filed  with  the  clerk 
of  the  Supreme  Court  of  the  Territory  the  assignment  of  errors 
for  this  court;  that  is  to  say,  a  specification  of  the  grounds 
on  which  they  relied  here  for  the  reversal  of  the  decisiou  of 
the  Territorial  Supreme  Court. 

In  those  specifications  they  complained  that  the  Supreme 
Court  of  the  Territory  refused  to  reverse  thejudgm£nt  and  order 
of  the  District  Court  refusing  a  new  trial.  Then  followed  the 
specific  objections  to  the  judgment  and  order^  some  of  which 
were  matters  of  fact. 

On  the  same  day  that  the  writ  of  error  from  this  court 
was  taken  out  and  the  errors  assigned  the  plaintifiTs  pe- 
titioned for  a  citation.  In  that  citation  they  described  the 
cause  or  subject-matter  which  it  was  their  object  to  have  re- 
viewed in  this  court.  They  set  forth  that,  after  trial  and 
judgment  in  the  District  Court,  they  moved  the  same  court 
for  a  new  trial;  that  it  was  refused  on  the  13th  of  N*ovember, 
1862 ;  that  an  appeal  from  that  order  was  taken  to  the  Su- 
preme Court  of  the  Territory ;  that  in  the  latter  court,  on 
the  16th  of  March,  1863,  judgment  was  rendered  ^^  affirming 
the  order  of  said  District  Court ;^^  that  the  plaintiffs  afterwards 
asked  for  a  rehearing,  which  was  denied  them ;  hence  the 
writ  of  error. 

This  court,  two  terms  ago,  on  the  record  being  brought 
before  them,  by  a  motion  to  dismiss  the  ca«e  on  other 
grounds  assigned,  doubted,  on  looking  at  the  judgment  of 
afiirmance  above  quoted,  as  given  in  the  Supreme  Court  of 
Nevada,  whether  it  was  a  fi.nal  judgment  or  decision  review- 
able here  within  the  meaning  of  the  act  of  Congress  organ- 
izing the  Territory,  and  which  gave  this  court  jurisdiction 
to  review  "  the  final  decisions"  of  the  Supreme  Court  of  the 
Territory,  and  ordered  that  point  to  be  argued.  It  waa 
accordingly  argued;  the  argument  turning  chiefly  on  the 
language  of  the  affirmance. 
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After  the  argument,  this  court  refused  to  dismiss  the  case 
on  the  motion.     It  then  said  :* 

"  It  is  iDsisted,  on  this  point,  that  the  judgment  is  merely  an 
affirmance  of  the  order  of  the  District  Court  overruling  the 
motion  for  new  trial.  If  this  bo  so,  the  judgment  itself  is,  in 
substance  and  effect,  nothing  more;  and  it  is  settled  that  this 
court  will  not  review  such  an  order.  The  granting  or  refusing 
of  new  trials  is  a  matter  of  discretion,  with  the  exercise  of 
which,  by  the  court  below,  this  court  will  not  interfere.  The 
circumstance  that  the  discretion  was  exercised  under  a  peculiar 
statute  by  an  appellate  court,  and  on  appeal,  cannot  withdraw 
the  case  from  the  operation  of  the  principles  which  control  this 
court. 

"  But  the  majority  of  the  court  does  not  feel  at  liberty  to  dis- 
regard the  plain  import  of  tbe  terms  of  the  judgment  rendered 
by  the  Supreme  Court  of  the  Ten-itory.  It  does  not  purport  to 
be  an  order  or  judgment  affirming  an  order  overruling  a  motion 
for  new  trial,  but  a  judgment  affirming  the  judgment  or  decree 
of  the  District  Court,  and  the  only  judgment  or  decree,  which 
we  find  in  the  record,  is  the  judgment  for  the  defendants  in  the 
action  of  ejectment. 

"ijf  this  view  be  correct,  the  judgment  of  the  Supremo  Court 
is  one  to  review  which  a  writ  of  error  may  be  prosecuted." 

The  case  was  accordingly  retained  for  a  hearing  in  regular 
course.  It  was  now  reached,  and  was  argued  fully  on  its 
merits;  the  true  nature  of  this  judgment  or  decree  of 
affirmance  and  of  every  part  of  the  matter  of  the  jurisdic- 
tion being,  however,  again  very  fully  discussed  on  a  minute 
examination  of  all  parts  of  the  record,  with  a  presentation 
of  the  Code  of  Nevada. 

Messrs.  W.  M.  Stewart^  and  J.  S.  Blacky  for  the  defendant 
in  erroTy  after  arguing  the  case  on  merits,  contended  that 
the  discussion  of  these  ought  never  to  arise  in  this  court; 
that  it  was  manifest  from  the  statement  of  the  case  that  the 
counsel  of  the  plaintiff  in  error  expected  this  court  to  hear 
them  on  the  motion  for  a  new  trial,  and  to  reverse  the  de- 

*  Sparrow  v.  Strong,  8  Wallace,  106. 
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cision  of  the  Territorial  court  on  that  point  bj  granting, 
here,  the  new  trial  which,  there,  had  been  refused.  The 
language  of  the  decree  of  affirmance  of  itself  might  be 
doubtful  if  read  by  the  distant  lights  of  ancient  technical 
formularies ;  but  it  was  not  doubtful  if  read  by  the  lights 
which  surrounded  it,  and  which  as  modern  ones  are  the  true 
ones  by  which  to  read  it.  The  clerk  has  written,  the  "judg- 
ment and  decree"  of  the  District  Court  affirmed.  But  what 
does  he  mean  by  "decree?"  No  one  will  pretend  that  there 
is  any  decree  in  the  technical  sense,  in  this  case ;  that,  by 
any  proceeding  here  taken  this  court  has  acquired  jurisdic- 
tion of  a  decree  in  chancery;  yet  this  pretence  would  be  no 
more  unreasonable  than  the  assertion  that  this  court  may 
entertain  jurisdiction  of  a  judgment  which  was  not  before 
the  Territorial  Supreme  Court  The  w^ole  record  shows 
that  the  decision  of  the  Territorial  Supreme  Court  was 
merely  one  of  affirmance  of  whatever  was  before  that  court, 
to  wit,  the  order  overruling  the  motion  for  a  new  trial. 

It  makes  no  substantial  difference  as  to  the  form  of  the 
decision,  as  long  as  its  meaning  is  obvious.  An  order  over- 
ruling a  motion  for  a  new  trial  is,  in  one  sense,  a  judgment 
It  is  true,  it  is  not  technically  a  common  law  judgment,  but 
it  is,  nevertheless,  a  decision  of  a  court,  and  in  that  sense  it 
is  a  judgment,  and  the  record  shows  that  that  was  the  sense 
in  which  the  clerk  used  the  words  decree  and  judgment 
For  his  use  of  the  word  decree  shows  that  he  had  little 
knowledge  of  the  technical  use  of  legal  terms.  We  submit, 
therefore,  that  the  decision  of  the  Territorial  Supreme  Court 
was  nothing  more  nor  less  than  an  affirmance  of  an  order 
overruling  a  motion  for  new  trial,  of  which  this  court  has 
no  jurisdiction. 

The  mode  of  removing  a  cause,  in  Nevada,  from  an  infe- 
rior court  for  review  in  a  court  of  appellate  jurisdiction  was 
prescribed  by  statute  and  is  exclusive.  It  may  be  done,  the 
statute  declares,  "as  presented  in  this  title  and  not  other- 
wise."* It  is  worth  while  to  look  at  these  provisions  a  little. 

«  See  Statute  Book,  861. 
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They  will  make  it  plain  that  what  was  here  aflGu'med,  was 
the  action  of  the  inferior  court  about  a  new  trial. 

Section  274,  provides  for  appeals  generally. 

Section  285,  shows  in  what  cases  and  how  an  appeal  may 
be  taken  to  the  Supreme  Court  from  the  District  Court  in 
Chancery  cases. 

Section  302,  prescribes  the  mode  of  removing  ^^  every  firud 
judgment^  order  ^  or  decision  of  a  District  Courts  except  in  Chancery 
caseSy^^  to  the  Supreme  Court,  to  be  re-examined  for  error  in 
law,  and  declares  that  it  shall  be  done  by  writ  of  error. 

Section  308,  requires  the  errors  to  be  specified. 

Section  275,  authorizes  an  appeal  from  an  order  of  the 
District  Court  granting  or  refusing  a  new  trial. 

Section  284,  prescribes  how  the  cause  shall  be  taken  up 
when  the  appeal  is  made  from  an  order. 

Section  276,  provides  that  a  statement  shall  be  made  when 
an  appeal  is  taken  from  an  order,  just  as  it  was  made  in  this 
case. 

There  was  therefore  no  jurisdiction.  If  this  court,  when 
the  case  was  last  here,  intimated  anything  else,  it  was  on  an 
imperfect  view  of  the  record ;  and  now,  that  on  such  thor- 
ough view  and  full  examination  of  every  part  of  it,  as  the 
argument  on  the  merits  gives,  it  sees  the  true  history  of  the 
case,  it  will  dismiss  the  suit. 

Messrs.  G.  T.  Curtis  and  C.  0' Conner ^  contra: 
When  this  same  cause  was  before  the  court  at  a  former 
term,  on  a  motion  to  dismiss,  one  of  the  grounds  of  the 
motion  was  that  the  judgment  of  the  Territorial  Supreme 
Court,  now  brought  into  this  court  for  review  and  reversal, 
was  an  affirmance  of  an  order  of  an  inferior  court  over- 
ruling a  motion  for  a  new  trial.  This  court,  after  hearing 
this  point  elaborately  argued,  held  that  the  judgment  of  the 
Supreme  Court  was  not  an  affirmance  of  an  order  of  the  in- 
ferior court  overruling  a  motion  for  a  new  trial;  that  it  did 
not  purport  at  all  to  be  an  affirmance  of  an  order  overruling 
a  motion  for  a  new  trial;  but  that  the  plain  import  of  its 
terms  is,  that  it  affirmed  a  general  judgment  for  the  defend- 
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ants  in  the  action.  Hence,  it  was  held  by  this  court  that 
the  judgment  of  the  Supreme  Court  is  one  which  can  be 
reviewed  in  this  court  by  writ  of  error,  and  the  motion  to 
dismiss  was  denied. 

The  point,  then,  in  relation  to  the  plain  import  and  effect 
of  the  judgment  of  the  Territorial  Supreme  Court,  is  really 
res  adjudicatay  and  ought  not  to  be  argued. 

We  submit,  however, 

1.  That  the  proceeding  under  the  Nevada  code,  called 
therein  a  motion  for  a  new  trial,  is  a  special  method  of  re- 
view, intended  to  reach  the  verdict  and  the  judgment  ren- 
dered in  an  action,  and  to  bring  the  latter  up  for  revision  in 
the  court  in  which  it  was  rendered;  and  that  the  appeal  from 
an  order  overruling  such  an  application  is  intended  to  carry 
into  the  appellate  court,  for  its  revision,  the  merits  of  the 
judgment  of  the  inferior  court,  and  to  enable  the  appellate 
court  to  act  upon  that  judgment. 

Our  view  of  this  proceeding  is,  that  it  is  intended  (as  a 
mode  of  review  of  a  general  judgment)  for  an  alternative 
method,  with  like  efficacy  and  effect  with  an  appeal  from 
such  general  judgment  or  a  writ  of  error,  and  more  con- 
venient and  more  likely  to  be  embraced,  because  it  unites 
in  the  same  proceeding  relief  to  be  given  in  respect  to  the 
weight  of  evidence,  or  newly  discovered  evidence,  and  relief 
to  be  given,  on  account  purely  of  erroneous  rulings  of  law. 
That  it  unites  these  two  grounds  of  relief,  can  constitute  no 
solid  objection  to  the  re-examination,  in  this  court,  of  the 
pure  questions  of  law  contained  in  a  record  made  under  such 
statute  provisions,  and  brought  here  by  writ  of  error.  That 
such  is  the  character  of  this  proceeding  is  shown,  we  think, 
by  the  act  of  Congress*  organizing  this  Territory,  which 
act  committed  to  the  regulation  of  the  Territorial  legisla- 
ture the  whole  subject  of  "writs  of  error,  bills  of  excep- 
tions and  appealsy'  from  the  Territorial  District  Courts  to 
the  Supreme  Court  of  the  Territory;  and  by  the  Code  of 
Practice,  adopted  November  29th,  1861,  by  the  Territorial 

*  Act  of  Congress,  March  2d,  1861,  {  9;  12  Stat  at  Large,  212. 
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legislature,*  under  authority  conferred  by  the  act  of  Con- 
gress aforesaid. 

It  was  certainly  competent  to  the  Territorial  legislature, 
under  the  broad  authority  conferred  upon  it,  to  provide  any 
form  of  appeal  from  the  District  to  the  Supreme  Court,  and 
to  give  that  form  any  scope  and  effect  that  it  saw  fit. 

The  Territorial  Code  of  Practice,  in  civil  cases,  does  not 
prescribe  or  recognize  a  common-law  bill  of  exceptions;  and 
it  does  prescribe  and  recognize  a  different  mode  of  except- 
ing to  the  rulings  of  a  court  at  the  trial  of  an  action.  It  also 
provides  three  modes  of  bringing  errors  of  law  under  review 
after  a  verdict  and  judgment;  one  of  which  is  called  a  motion 
for  a  new  trial.  The  code  recognizes  but  one  form  of  civil 
action^  which  it  makes  the  same  at  law  and  in  equity.  It  is 
instituted  by  complaintf  But  the  distinction  between  suits 
at  law  and  suits  in  equity  is  not  abolished. 

Issues  are  either  of  law  or  of  fact.  If  of  fact  in  an  action 
at  law,  there  may  be  a  trial  by  jury. 

When  there  is  a  trial  of  issues  to  a  jury,  the  court  is  re- 
quired to  state  to  them  all  matters  of  law  necessary  for  their 
information  in  giving  their  verdict,  and  to  furnish  to  the 
parties  a  statement  in  writing  of  the  points  of  law  contained 
in  the  charge,  or  to  sign  at  the  time  a  statement  of  such 
points  prepared  and  submitted  by  the  counsel  of  either 
party.J 

This  is  not  a  bill  of  exceptions  according  to  the  statute  of 
Westminster;  but  something  quite  different,  and  obviously 
intended  as  a  substitute  therefor.  That  it  is  so  intended  is 
apparent  from  the  definition  of  an  exception  given  in  §  188; 
namely,  "an  objection  taken,  at  the  trial,  to  a  decision  upon 
a  matter  of  law,*' 

It  may  be  taken  for  the  future  purpose  of  a  motion  for  a 
new  trial,  or  for  the  future  purpose  of  an  appeal  (§  188).  It 
may  be  delivered  in  writing  to  the  judge,  or  written  down 
by  the  clerk;  or  it  may  be  noted  on  the  judge's  minutes,  and 

*  Laws  of  Nevada  Territory,  814-486. 

t  Code  of  Practice,  title  i,  p.  814.  }  Id.  ]  165,  p.  841. 
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afterwards  settled  in  the  "  statement  of  the  case,"  provided 
by  the  code  (§  189).  "  No  particular /orm  of  exception  shall 
be  required"  (§  190). 

After  a  verdict,  "judgment"  is  to  be  entered  by  the  clerk 
in  conformity  therewith,  within  twenty-four  hours  after  the 
verdict  (§  197),  and  a  "judgment  is  the  final  determination 
of  the  rights  of  the  parties  in  the  action  "  (§  144). 

"Final  judgments"  in  the  District  Courts  may  be  re- 
viewed on  appeal  to  the  Supreme  Court,  by  appealing  from 
the  "final  judgment"  rendered  in  an  action  commenced  in 
the  District  Courts,  or  brought  there  from  another  court; 
and  an  "order"  overruling  a  motion  for  a  new  trial  may, 
also,  be  appealed  from  (§  285).  Both  are  intended  to  reach 
the  final  judgment  of  the  District  Court. 

An  appeal  from  the  "final  judgment"  of  course  opens  the 
whole  merits  of  the  judgment.  An  appeal  from  an  "  order" 
overruling  a  motion  for  a  new  trial  may  do  this,  and  it  also 
has  a  function  beyond;  it  may  open  the  whole  merits  of  the 
judgment,  and  bring  uuder  review  incidental  errors  not 
properly  reviewable  on  direct  appeal  from  the  judgment 
alone.  It  may  open  only  questions  of  fact,  addressed  to  the 
discretion  of  the  court;  or  it  may  open  questions  of  law, 
addressed  to  the  legal  obligation  of  the  court  to  decide 
rightly  on  the  law,  according  as  the  "statement  of  the  case" 
and  the  motion  for  a  new  -trial  did  or  did  not  include  ques* 
tions  of  law.  This  is  apparent  from  various  sections,* 
Hence  it  appears  that  it  was  not  true,  in  the  courts  of  this 
Territory,  that  motions  for  new  trials  necessarily  involve  only 
questions  addressed  to  the  discretion  of  the  court  They 
may  involve  matters  of  discretion — as  the  weight  of  evi- 
dence, or  newly  discovered  evidence;  or  they  may  involve 
rulings  of  law,  or  they  may  involve  bothy  according  as  the 
"statement"  and  the  "exceptions"  are  made  up. 

An  appeal,  therefore,  from  an  order  overruling  a  motioa 
for  a  new  trial  muy  bring  into  the  appellate  court  a  record 

*  See,  on  the  points,  {{  188,  189,  190,  191;  198,  194,  195;  271,  275,  276, 
277,  278,  279,  280,  281,  282,  288  j  285  j  291. 
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which  shows  erroDeous  rulings  of  law;  and  if  the  order  over- 
ruling the  motion  for  a  new  trial  is  final  in  its  nature,  re- 
affirming, or  leaving  operative  the  general  judgment  previ- 
ously rendered  on  the  verdict,  it  is  the  proper  subject  of  an 
appeal;  and  if  it  be  founded,  in  whole  or  in  part,  on  rulings 
of  law  at  the  trial,  duly  excepted  to,  the  appeal  from  it 
necessarily  opens  the  merits  of  the  general  judgment,  in 
respect  to  the  exceptions  so  taken. 

2.  The  Supreme  Court  did  act  on  the  general  judgment 
of  the  District  Court,  and  did  affirm  that  judgment,  without 
authority,  and  when  it  only  had  aut*hority  to  affirm  or  reverse 
an  order  overruling  a  motion  for  a  new  trial ;  and  for  this 
error,  if  it  was  one,  we  are  entitled  to  a  reversal  of  the  judg- 
ment entered  in  the  Territorial  Supreme  Court. 

It  is  impossible  to  construe  the  judgment  entered  by  the 
Supreme  Court  as  a  mere  affirmance  of  the  order  of  the 
District  Court  overruling  the  motion  for  a  new  trial.  Either 
the  Supreme  Court  rightly  supposed — as  we  conceive — that 
the  appeal  from  the  order  brought  before  it  the  general 
judgment  of  the  District  Court  for  reversal  or  affirmance, 
or  else  it  committed  an  error;  for  it  made  no  order  or  decree 
in  direct  reference  to  the  order  overruling  the  motion  for  a 
new  trial,  but  proceeded  directly  to  the  general  judgment 
of  the  District  Court,  which  was  the  only  judgment  in  the 
record  before  it,  and  affirmed  it.  If  the  Supreme  Court  had 
intended  to  act  only  on  the  order  appealed  from,  it  would 
simply  have  dismissed  that  appeal,  or  have  affirmed  in  terms 
the  order  appealed  from.  It  did  not  act  on  the  mere  order, 
but  acted  on  the  judgment  brought  before  it  in  the  record; 
and  if  the  plaintiffij  in  error  had  never  prosecuted  this  writ 
of  error,  the  defendants  must  in  all  time  have  found  their 
final  evidence  of  title  to  this  property  in  this  record  of  the 
Supreme  Court  of  the  Territory,  affirming  the  judgment  of 
the  District  Court,  by  which  the  claim  of  the  plaintiffs  was 
negatived. 

3.  It  can  constitute  no  valid  objection  to  the  examination 
by  this  court  of  any  errors  of  law  disclosed  by  this  record, 
that  it  contains  no  sealed  bill  of  exceptions,  or  that  the  pro- 

YOL.  IV.  88 
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ceeding  by  which  the  whole  case  was,  after  judgment  entered, 
brought  under  review,  first  in  the  District  Court  and  then 
in  the  Supreme  Court,  was  denominated  in  the  practice  of 
those  courts  a  motion  for  a  new  trial. 

The  Nevada  code*  provides  that  "  no  particular  form  of 
exception  shall  be  required ;"  just  as  that  of  New  York  does,t 
that  an  exception  shall  "  not  be  sealed  or  signed."  Both 
codes  require  the  exception  to  be  taken  at  the  proper  time, 
and  point  out  how  the  evidence  that  it  was  taken  shall  be 
preserved ;  but  under  neither  code  can  the  judge,  either  bo- 
fore  or  after  the  judgment,  be  compelled  to  seal  it  The  de- 
cision in  Pomeroy  v.  The  Bank  of  Lviicma^X  cannot  extend  to 
writs  of  error  to  aU  courts,  even  though  their  statutory  prac- 
tice excludes  the  requirement  of  a  sealed  bill  of  exceptions. 
It  applies  only  to  the  ruling  of  those  where  the  Statute  of 
"Westminster  is  of  binding  force. 

[The  learned  counsel,  after  arguing  all  these  and  some 
other  points  with  great  fulness  and  minute  citations  from 
the  code,  proceeded  to  argue  the  case  on  its  merits.] 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  the  last  term,  upon  motion  to 
dismiss  the  writ  of  error. 

The  suit,  originally  brought  in  the  District  Court  for  the 
Territory  of  Nevada,  was  an  action  of  ejectment  for  an  un- 
divided interest  in  a  mining  claim. 

Upon  trial,  there  was  a  verdict  and  judgment  for  the 
plaintiff.  Subsequently,  and  in  accordance  with  the  statute 
of  Nevada,  a  motion  for  a  new  trial  was  made,  which  was 
<lenied.  An  appeal  was  then  taken  to  the  Supreme  Court 
of  the  Territory,  which  gave  judgment  affirming  the  judg- 
ment or  decree  of  the  District  Court. 

We  were  asked  to  dismiss  the  writ,  upon  the  ground  that 
this  judgment  affirmed  only  the  order  of  the  District  Court 
denying  the  motion  for  new  trial,  and  was,  therefore,  not 
reviewable  here. 

«  22 165,  188-91.  t  i  2^*  t  1  Wallace,  592. 
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On  opening  the  record,  however,  it  was  apparent  that  the 
judgment  of  the  appellate  court  was,  in  terms,  an  affirm- 
ance of  the  judgment  or  decree  of  the  District  Court,  and 
that  the  only  judgment  of  that  court,  properly  so  called,  was 
the  judgment  for  the  defendants  in  the  action  of  ejectment. 

A  majority  of  the  court  declined  to  look  beyond  the  plain 
import  of  the  judgment  of  affirmance,  and  examine  the  rec- 
ord farther,  in  order  to  ascertain  whether  there  was  any- 
thing in  it  which  would  limit  its  effect  to  an  affirmance  of 
the  order  denying  the  motion  for  a  new  trial. 

The  motion  to  dismiss  was  therefore  overruled ;  but  we 
then  observed  that,  if  the. judgment  of  the  Supreme  Court 
was,  in  substance  and  effect,  nothing  more  than  such  aa 
affirmance,  this  court  could  not  review  it ;  and  after  stating 
the  familiar  rule,  that  this  court  will  not  revise  the  exercise 
of  discretion  by  an  inferior  court,  in  granting  or  refusing 
new  trials,  we  said  further :  "  The  circumstance  that  the  dis- 
cretion was  exercised  under  a  peculiar  statute,  by  an  appel- 
late court,  and  upon  appeal,  cannot  withdraw  the  case  from 
the  operation  of  the  principles  which  control  this  court.'' 

The  cause  has  now  been  regularly  heard,  and  fully  argued, 
and  the  first  question  for  our  consideration  is  that  which 
was  left  undecided  at  the  last  term :  "  What  is  the  true  na- 
ture and  effect  of  the  judgment  of  the  Territorial  Supreme 
Court?" 

The  record  shows  an  action  of  ejectment  by  petition,  an- 
swer, and  replication — the  form  sanctioned  by  Territorial 
law — regularly  prosecuted  in  a  Territorial  District  Court, 
resulting  in  a  verdict  and  judgment  for  the  defendants. 

The  record  shows,  also,  a  motion  for  new  trial  overruled, 
and  a  notice  by  the  plaintiffs  to  the  defendants  of  an  appeal, 
from  the  order  overruling  that  motion,  to  the  Supreme  Court 
of  the  Territory,  and  a  bond  of  the  plaintifts,  on  appeal,  re- 
citing the  appeal  as  made  from  that  order. 

Under  the  laws  of  Nevada,  appeals  are  allowed  from  or- 
ders granting  or  refusing  new  trials ;  but  it  was  necessary, 
before  an  appeal  could  be  perfected,  that  a  statement  of  the 
case,  showing  the  grounds  of  appeal,  should  be  filed.    A 
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statement  which  had  been  used  on  the  motion  for  new  trial 
was  accordingly  filed,  under  a  stipulation  signed  by  both 
parties,  which  recited  the  notice  of  appeal  as  an  appeal  from 
the  overruling  order. 

There  is  no  paper  in  the  record  which  indicates  that  either 
party  understood  that  anything  was  before  the  appellate 
court  except  that  order.  Nothing  else,  as  it  seems,  was  in- 
tended to  be  brought  before  it  by  the  appellants,  and  noth- 
ing else  was  understood  to  be  by  the  appellees. 

K,  then,  the  decision  of  that  court  is  anything  more  than 
an  affirmance  of  the  order  of  the  District  Court,  it  is  not 
what  was  expected  by  either  party.  It  must  not,  therefore, 
be  held  to  be  more,  unless  the  principles  of  legal  construc- 
tion clearly  require  it. 

Its  terms,  indeed,  import  an  affirmance  of  the  original 
judgment;  but  are  they  incompatible  with  a  more  limited 
sense  ?  The  decision  is  loosely  and  inaccurately  expressed. 
It  purports  to  affirm  a  judgment  and  decree;  but  there  was 
no  decree,  in  any  proper  sense  of  the  word,  in  the  District 
Court.  The  words  "judgment  and  decree"  must,  therefore, 
have  been  used  as  equivalents;  and  "judgment"  in  such  a 
connection,  may  well  have  been  regarded  as  the  equivalent 
of  "  decision  or  order." 

It  is  probable,  we  think,  that  the  court  intended  that  its 
judgment  should  be  understood  as  a  simple  affirmance  of 
the  order  below.  And  such  seems  to  have  been  the  under- 
standing of  the  appellants;  for,  in  their  prayer  for  a  citation, 
on  appeal  to  this  court,  they  describe  their  "appeal"  to  the 
Supreme  Court  of  the  Territory  as  "  taken  for  the  reversal 
of  the  order,"  in  the  District  Court,  and  state  that  judgment 
was  given  "  affirming  the  order."  We  impose,  then,  no  im- 
possible, or  even  unnatural  sense  on  the  terms  of  the  judg- 
ment, especially  when  considered  in  connection  with  the 
whole  record,  when  we  hold  it,  as  we  do,  to  be  nothing  else 
than  an  affirmance  of  the  order  overruling  the  motion  for 
new  trial. 

But,  it  was  argued  at  bar,  with  ingenious  ability,  that  this 
judgment,  if  admitted  to  be  merely  an  affirmance  of  the 
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order  of  the  District  Court,  was,  nevertheless,  a  final  judg- 
ment, subject  to  review,  on  a  writ  of  error,  by  this  court. 
It  was  insisted,  that  under  the  peculiar  legislation  of  Nevada, 
an  appeal  from  an  order  denying  a  motion  for  a  new  trial, 
carried  the  original  judgment  and  the  whole  cause  before 
the  appellate  court,  and  that  the  decision,  upon  appeal,  ope- 
rated as  a  judgment,  reversing  or  affirming  the  judgment 
below. 

But  we  do  not  so  understand  that  lea:islation.  The  stat- 
utes  of  Ifevada  directed  the  judgment  to  be  entered  within 
twenty-four  hours  after  verdict,  unless  there  was  a  stay  of 
proceeding;  and  the  direction  of  the  statutes  was  observed 
in  this  case.  But  those  statutes  also  provided  for  a  motion 
for  new  trial  after  judgment;  and  the  effect  of  granting  the 
motion  was  to  vacate  the  judgment  and  verdict,  as  in  the 
ordinary  practice  it  would  vacate  the  verdict  only,  and  so 
prevent  the  entry  of  judgment.  With  this  exception,  the 
proceeding,  on  motion  for  new  trial,  in  the  court  of  original 
jurisdiction,  was  not  distinguishable,  in  any  important  re- 
spect, from  the  like  proceeding  in  the  District  and  Circuit 
Courts  of  the  United  States.  There  was,  however,  another 
peculiarity  in  respect  to  the  finality  of  the  proceeding.  In 
the  latter  courts,  the  decision  upon  such  a  motion  is  without 
appeal.  In  the  District  Court  of  Nevada,  an  appeal  might 
be  taken  to  the  Supreme  Court;  and,  as  we  have  seen,  in 
case  of  such  appeal,  a  statement,  showing  the  grounds  of  it, 
must  be  filed,  in  order  to  perfect  the  proceeding. 

But  there  is  nothing  in  the  statutes  which  gives,  in  terms, 
any  other  or  different  effect  to  the  reversing  or  affirming 
order  of  the  appellate  court,  than  would  attend  the  allow- 
ance or  denial  of  the  motion  in  the  inferior  court  Nor  is 
there  anything  in  the  statutes  which  seems  intended  to  give 
by  implication  any  such  other  or  different  effect.  On  the 
contrary,  the  statutes  provide  for  the  ordinary  mode  of  re- 
versing the  judgments  of  inferior  courts,  by  appellate  tribu- 
nals, upon  writs  of  error;  which  would  hardly  have  been 
done,  if  it  was  intended  to  give  the  same  effect  to  appeals 
from  decisions  upon  motions  for  new  trials. 
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Decisions  ou  sach  motions,  by  the  District  Courts,  were 
required  to  be  made  upon  such  grounds  of  law  and  facts  as 
the  case  might  furnish;  and  upon  like  grounds  were  the 
decisions  of  the  Supreme  Court,  upon  appeal,  required  to 
be  made.  We  cannot  doubt  that  the  decision  of  the  District 
Court,  in  such  a  case,  was  the  exercise  of  a  discretion  not 
reviewable  in  the  Territorial  Supreme  Court,  except  under 
an  express  statute  of  the  Territory.  And  we  are  obliged  to 
think  that  the  decision  of  the  appellate  court  was  equally  an 
exercise  of  discretion  upon  the  law  and  the  facts,  and  not 
reviewable  here  in  the  absence  of  any  act  of  Congress  au- 
thorizing appeals  in  such  cases. 

This  view  of  the  preliminary  question  makes  it  unneces- 
sary to  examine  the  other  important  points  in  the  case, 
which  have  been  so  ably  and  exhaustively  discussed  by 
counsel.  We  think  the  judgment  of  the  Supreme  Terri- 
torial Court  only  an  order  affirming  the  order  of  the  District 
Court  denying  a  motion  for  new  trial,  and  that  it  is  there- 
fore not  reviewable  here  on  error. 

Writ  dismissed. 


Bell  v.  Railroad  Company. 

1.  Municipal  corporations,  such  as  the  county  boards  of  police  usual  in  Mis- 

sissippi,  when  authorized  by  statute  to  do  acts  which  otherwise  they 
would  have  no  power  to  do — such,  for  example,  as  subscribe  to  a  rail- 
road incorporated  and  beginning  in  another  State  and  passing  through 
their  own  State — cannot  modify  or  alter  the  subscription  as  authorized 
by  the  statute.  A  compromise  by  such  board  with  a  railroad  company 
which  does  so  modify  or  alter  the  subscription  is,  accordingly,  void. 

2.  A  sheriff,  ex  officio  collector  of  taxes,  who  under  the  direction  properly 

given  of  such  county  police  board  has  collected  a  tax  which  such  board 
was  authorized  by  statute,  upon  certain  conditions,  to  levy  for  the  ben- 
efit of  another  body,  a  railroad  company,  has  no  right  to  decide  whether 
such  municipal  body  has  laid  the  tax  rightly  or  not,  or  to  settle  differ- 
ences between  the  tax-payers,  the  county,  and  the  third  body.  If  the 
president  of  the  board  of  police  direct  him  to  pay  it  to  the  third  body 
his  duty  is  to  pay  it. 
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8.  The  fact  that  the  statute  made  it  the  duty  of  such  sheriff  before  entering 
upon  the  duty  of  collecting  to  give  a  bond  to  the  president  of  the  board 
of  police,  with  sureties  to  be  approved  by  him,  and  by  which  he  should 
bind  himself  to  *'  keep  safely  and  pay  over  to  the  order  of  the  president 
of  the  board  of  police  all  money  collected  by  him,"  and  that  the  sheriff 
did  not  give  a  bond  in  such  form  at  all,  does  not  affect  this  obligation. 

4.  Where  there  is  a  plea  to  merits,  and  the  parties  go  to  trial  accordingly, 
irregularities  previously  set  up  by  pleas  in  abatement  and  demurrers  to 
them  are  waived. 

Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 

The  Mobile  and  Ohio  Railroad  ♦Company,  a  corporation 
created  by  the  laws  of  Alabama,  was  compelled,  in  order  to 
reach  its  northern  terminus,  to  pass  through  Mississippi,  and 
the  legislature  being  desirous  that  the  road  should  be  built, 
gave  to  the  corporation  the  necessary  powers  to  extend  their 
line  through  the  State.  As  the  enterprise  was  one  of  great 
public  utility,  it  was  deemed  important  that  the  counties 
benefited  by  the  construction  of  the  road  should  have  the 
privilege  of  subscribing  for  and  holding  stock  in  it.  Pro- 
vision was  accordingly  made  for  the  police  court  of  any 
county  through  which  the  road  should  be  located,  or  of  any 
county  contiguous  to  it,  to  subscribe  for  stock,  if  the  sense 
of  the  people  of  the  county,  obtained  through  an  election, 
was  in  favor  of  it,  and  authority  was  given  to  levj^  a  special 
tax  to  pay  for  the  stock,  if  the  vote  was  for  the  subscription. 
The  sheriff  of  the  county,  who  was  ex-oflScio  tax  collector, 
was  required,  before  he  entered  on  the  discharge  of  the 
duties  imposed  on  him  by  this  legislation,  to  execute  a  bond, 
payable  to  the  president  of  the  board  of  police  and  his  suc- 
cessors in  office,  conditioned  that  he  would  safely  keep  and 
pay  over  to  his  order  all  moneys  collected  by  virtue  of  the  tax 
thus  levied.  The  County  of  Pontotoc  voted  to  subscribe  for 
one  hundred  thousand  dollars  of  stock  in  the  road,  and  the 
board  of  police  of  the  county,  at  tlieir  August  term,  1852, 
levied  a  tax  to  pay  for  this  subscription,  and  directed  the 
sheriff  to  collect  it,  who,  in  pursuance  of  his  instructions,  did 
collect  a  certain  sum  of  money. 

The  police  court,  for  some  reason  not  disclosed  by  the  reo- 
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ord,  failed  to  make  the  subscriptioD,  and  controversy  arose 
with  the  railroad  corporation  because  this  was  not  done,  re- 
sulting in  a  litigation.  This  litigation  was  finally  compro- 
mised; the  railroad  company  agreeing  to  release  all  claim 
against  the  county  on  account  of  any  liability  for  stock  here- 
tofore voted  for  by  the  people  of  the  county,  to  be  taken  by 
the  county,  and  the  condition  of  the  release  being  that  the 
board  of  police  would  pay  over  as  a  bonus  the  sum  collected 
by  the  sheriiF. 

The  president  of  the  board  accordingly,  by  written  draft, 
directed  the  sheriff,  a  certain  Bell,  to  pay  to  the  railroad 
company  the  sum  of  money  already  collected  by  him  under 
order  of  the  board  of  police  for  the  purpose  of  paying 
for  stock  in  the  said  company.  Bell,  when  called  on  by 
the  agent  of  the  company,  specially  appointed  to  settle  the 
dispute,  to  know  if  he  would  accept  the  order,  told  his 
agent  "  to  get  up  his  order  and  fix  it  up  right,  and  if  things 
were  fixed  up  right,  he.  Bell,  had  the  money."  When, 
however,  the  order  was  actually  presented.  Bell  would  not 
accept  the  order  nor  pay  the  money,  alleging  that  the  stock 
had  been  illegally  subscribed  for. 

He  had  not  given  a  bond  in  the  form  prescribed  by  the 
statute  authorizing  the  subscription. 

The  company  now  brought  dsmmpsit  against  Bell  in  the 
Federal  court  for  the  Northern  District  of  Mississippi,  to  re- 
cover the  sum  which  he  had  collected,  setting  out  the  order, 
acceptance,  and  non-payment ;  declaring  also  on  an  account 
stated.  Evidence  of  the  compromise  and  agreement  was  put 
in  evidence  and  relied  on;  also  the  written  order  of  the  pres- 
ident of  the  police  board  on  Bell,  to  pay  the  money  to  the 
railroad  company. 

The  court  below  charged,  among  other  things,  that  the 
police  court  had  no  authority  except  such  as  was  derived 
from  the  acts  of  the  legislature,  and  as  such  had  no  authority 
to  make  a  compromise,  and  that  their  action  therein  was 
void.  That  the  money  in  the  hands  of  Bell  vested  in  the 
company  so  soon  as  an  order  was  made  by  the  president  of 
the  police  board  on  him  to  pay  the  money  to  the  company. 
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That  Bell  had  no  right  to  judge  of  the  fact  whether  the 
stock  had  or  had  not  been  legally  subscribed  for. 

Judgment  went  accordingly  in  favor  of  the  railroad  com- 
pany for  the  sum  collected  by  the  sheriff,  Bell,  defendant 
in  the  suit,  and  he  now  brought  the  case  here  on  error  on 
exceptions  to  the  charge. 

The  record  showed  that  there  were  pleas  in  abatement 
and  a  demurrer  to  them  in  the  case;  the  disposition  of 
which  was  not  very  plain.  There  was  also  a  plea  to  the 
merits  subsequently  put  in,  on  which  the  suit  went  to  trial, 
and  was  tried. 

The  case  was  submitted  on  the  record  on  behalf  of  the 
plaintiff  in  error,  Bell,  and  a  printed  brief  of  Mr.  Peckj  con- 
ira,  who  contended  that,  if  the  compromise  between  the  rail- 
road company  and  the  county  was  made  in  good  faith,  it 
was  binding.  The  company  having  a  right  to  sue,  and  the 
county  a  right  to  defend,  the  right  to  settle  in  any  way,  in- 
cluding compromise  as  one  way,  followed;  but  that  if  this 
was  not  so,  that  the  error  had  been  to  the  prejudice  of  the 
railroad  company  and  not  to  that  of  Bell,  and  that  the  charge 
having  been  correct  on  other  points,  there  was  no  error  for 
which  judgment  could  be  reversed.  In  other  respects — the 
learned  counsel  argued — ^the  charge  was  right. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court, 
and  after  staging  the  case  proceeded  thus: 

It  is  not  necessary  to  consider  the  terms  of  the  compro- 
mise as  a  basis  of  recovery;  for  it  is  very  clear  that  a  munic- 
ipal corporation  like  the  board  of  police  could  not  modify 
or  alter  the  stock  sub^ription  voted  by  the  people,  in  the 
absence  of  power  from  the  legislature,  and  as  there  is  no 
pretence  that  this  was  conferred,  it  follows  that  the  agree- 
ment made  with  the  railroad  company  was  without  authority 
of  law,  and  void.  But  the  company  did  not  rest  their  right 
to  recover  on  this  agrceinenty  and  the  court  expressly  charged 
the  jury  that  no  effect  could  be  given  to  it. 

There  is,  however,  aside  from  this  agreement  or  compro- 
mise, a  substantial  ground — relied  on  by  the  court  below, 
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and  sustained  by  the  evidence — on  which  the  judgment  in 
this  case  can  be  supported.  If  the  County  of  Pontotoc,  ac- 
cording to  the  requirements  of  the  law,  voted  a  subscriptjon 
to  the  stock  of  the  railroad;  the  board  of  police  levied  a 
tax  to  pay  for  it;  the  tax  was  collected;  and  the  president 
of  the  board  instructed  Bell,  who  was  the  sheriff,  and  had 
the  money,  to  pay  it  to  the  agent  of  the  company,  who 
also  demanded  payment,  then  the  liability  of  Bell  is  fixed, 
and  he  cannot  be  allowed  to  interpose  collateral  matters  by 
way  of  defence.  The  money  in  the  hands  of  Bell  vested 
in  the  railroad  corporation  so  soon  as  the  president  of  the 
board  of  police  drew  the  order,  and,  on  presentation,  he  was 
obliged  to  pay.  Sis  duty  was  obedience.  It  was  no  part 
of  his  business  to  sit  in  judgment  on  the  proceedings  of  the 
board  of  police,  nor  was  he  at  liberty  to  constitute  himself 
an  arbiter  to  settle  the  differences  that  had  arisen,  or  might 
arise,  between  the  county,  the  tax-payers,  and  the  company, 
growing  out  of  the  vote  to  subscribe  stock,  and  the  refusal 
to  make  the  subscription. 

So  tiir  as  Bell  was  concerned,  the  board  of  police  had  the 
exclusive  power  over  this  subject;  and  if  in  the  exercise  of 
that  power  the  president  of  the  board  directed  him  to  pay 
the  money  to  the  Mobile  and  Ohio  Railroad,  he  could  not 
question  the  authority  nor  review  the  decision.  And  the 
omission  to  give  the  bond,  as  by  law  required,  cannot  affect 
his  liability,  although  it  may  lessen  the  security  of  the  com- 
pany. 

There' is  great  confusion  in  the  record  in  relation  to  the 
disposition  of  the  demurrers  and  pleas  in  abatement;  but,  as 
Bell  filed  a  plea  to  the  merits,  and  tke  parties  went  to  trial, 
all  antecedent  irregularities  were  waived. 

There  is  no  error  in  the  record,  and  the  judgment  below  is 

Affirmed  with  costs. 
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Etan  V.  Thomas. 

Where  a  decision  of  the  highest  court  of  law  or  equity  of  a  State  is  in  favor 
of  the  validity  of  a  statute  of  or  an  authority  exercised  under  the 
United  States,  drawn  in  question  in  such  court,  this  court,  under  the 
twenty-fifth  section  of  the  Judiciary  Act  (by  which  alone  it  has  jurisdic- 
tion of  the  judgments  of  State  courts),  has  no  revisory  power. 

Thomas  brought  suit  against  Ryan,  in  the  St.  Louis  Land 
Court,  an  inferior  State  court  of  Missouri,  for  a  tract  of  land 
in  that  State.  The  only  question  was  as  to  the  validity  of  a 
patent  granted  by  the  United  States  to  a  fictitious  person. 
The  inferior  court  held  that  the  patent  was  valid;  but  the 
Supreme  Court  of  the  State,  in  1857,  reversed  the  judgment, 
and  held  that  the  patent  to  a  fictitious  person  was  a  nullity. 
The  case  having  been  tried  again  in  the  inferior  court,  was 
again,  in  1860,  before  the  Supreme  Court  of  the  State,  and 
it  being  proved  that  the  supposed  fictitious  person  was  sim- 
ply a  false  name  assumed  by  an  actual  person,  that  court 
held  that,  although  a  patent  issued  to  a  person  not  in  exist- 
ence was  a  nullity,  yet  that  a  patent  to  a  person  under  an 
assumed  name  was  not  void;  and  if  such  person  should, 
under  such  assumed  name,  transfer  the  land  to  a  purchaser, 
the  title  would  enure  to  the  latter;  and  they  again  reversed 
the  judgment  of  the  Land  Court.  The  case  was  a  third  time 
tried  in  the  inferior  court,  and,  in  1864,  a  third  time  reached 
the  Supreme  Court,  which  affirmed  the  decision  of  that  court, 
and  declared  that  no  new  point  was  presented.  Ryan  now 
brought  the  case  by  writ  of  error  here,  conceiving,  appar- 
ently, that  this  court  had  jurisdiction  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  which  authorizes  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  State  to  be  brought  here  on  error  in  point  of 
law,  provided  the  validity  of  a  statute  of  or  an  authority  ex- 
ercised under  the  United  States  is  drawn  in  question  in  the 
State  court,  and  the  decision  is  against  that  validity. 

Mr.  Coffey,  for  the  defendant  in  error,  moved  to  dismiss  the 
case  for  want  of  jurisdiction,  there  being,  as  he  argued,  no 
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question  which,  under  the  Judiciary  Act,  could  give  this 
court  appellate  jurisdiction  of  the  case. 

Mr.  Blair  J  contra. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

We  have  no  jurisdiction  of  the  judgments  of  State  courts 
except  under  the  twenty-fifth  section  of  the  Judiciary  Act, 
and,  upon  examiniug  the  record,  we  do  not  find  that  the 
case  presented  is  within  any  clause  of  it. 

The  suit  in  the  State  court  was  for  the  recovery  of  a  tract 
of  land  in  St.  Louis,  Missouri.  The  proofs  of  the  plaintiff 
consisted  of  a  patent  of  the  United  States  to  one  Johnson, 
dated  January  5th,  1843;  a  certificate  of  entry  by  Johnson, 
issued  by  the  register  of  the  St.  Louis  Laud  Office,  on  the 
19th  of  August,  1829;  an  assignment  of  the  same  date  by 
Johnson  and  the  plaintiff*,  indorsed  upon  the  certificate,  and 
a  decree,  upon  default,  of  the  St.  Louis  Land  Court,  in  a 
suit  by  the  plaintiff  against  Johnson,  adjudging  and  decree- 
ing the  title  to  be  vested  in  the  possessor. 

The  defence  rested  upon  the  ground  that  Johnson  was  a 
fictitious  person,  but  the  court  held  the  patent  not  void,  if 
issued  to  a  real  person  and  transferred  by  his  indorsement 
to  the  plaintiff',  though  such  person  in  making  the  entry  and 
obtaining  the  certificate  used  a  fictitious  name. 

The  patent  offered  by  the  plaintiffs  seems  to  have  been 
the  only  authority  under  the  United  States  drawn  in  ques- 
tion in  the  State  court,  and  the  decision  was  in  favor  of  its 
validity.  It  is  only  when,  in  such  a  case,  the  decision  is 
against  the  authority  that  this  court  has  revisory  jurisdic- 
tion. 

It  is  suggested,  in  the  brief  for  the  plaintiff  in  error,  that 
a  subsequent  patent  was  relied  on  by  him  when  defendant 
in  the  State  court,  and  that  the  decision  having  been  against 
that  patent  may  be  reviewed  here. .  But  we  find  no  such 
patent  and  no  such  decision  in  the  record. 

The  writ  of  error  must  therefore  be 

DiSMISSEB. 
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Pearson  v.  Duane. 

1.  Although  a  common  carrier  of  passengers  by  sea,  as  a  master  of  a  steam- 

ship, may  properly  refuse  a  passage  to  a  person  who  has  been  forcibly 
expelled  by  the  actual  though  violent  and  revolutionary  authorities  of  a 
town,  under  threat  of  death  if  he  return,  and  when  the  bringing  back 
and  landing  of  such  passenger  would  in  the  opinion  of  such  master  tend 
to  promote  further  difficulty — yet  this  refusal  should  precede  the  sailing 
of  the  ship.  If  the  passenger  have  violated  no  inflexible  rule  of  the  ship 
in  getting  aboard  the  vessel,  have  paid  or  tendered,  himself  or  through 
a  friend,  the  passage-money,  and  have  conducted  himself  properly  dur- 
ing the  voyage,  the  master  has  no  right,  as  matter  of  law,  to  stop  a  re- 
turning vessel,  put  him  aboard  it,  and  send  him  back  to  the  port  of  de- 
parture. And  if  he  do  so,  damages  will  be  awarded  against  him  on  a 
proceeding  in  admiralty. 

2.  However,  where  a  person  who  had  been  thus  banished  from  a  place  got 

on  board  a  vessel  going  back  to  it,  determined  to  defy  the  authorities 
there  and  take  his  chance  of  life,  and  the  captain,  who  had  not  known 
the  history  of  the  case  until  after  the  vessel  was  at  sea — on  meeting  a 
return  steamer,  of  a  line  to  which  his  own  vessel  belonged — stopped  his 
own  and  sent  the  man  aboard  the  returning  one,  to  be  taken  to  the  port 
where  he  embarked — such  captain,  not  acting  in  any  malice,  but  acting 
from  a  humane  motive,  and  from  a  belief  that  the  passenger,  if  landed 
at  the  port  where  his  own  vessel  was  going,  would  be  hanged — in  such 
a  case,  the  apprehended  danger  mitigates  the  act,  and  the  damages  must 
be  small.  Accordingly,  in  such  a  case,  this  court,  on  appeal  from  a  de- 
cree which  had  given  four  thousand  dollars  damages,  modified  it  by 
allowing  but  fifty  dollars,  with  directions,  moreover,  that  each  party 
should  pay  his  own  costs  on  the  appeal. 
8.  In  a  case  such  as  above  described,  a  passenger  is  entitled  to  compensation 
for  the  injury  done  him  by  being  put  on  board  the  return  vessel,  so  far 
as  that  injury  arose  from  the  act  of  the  captain  of  the  other  vessel 
in  putting  him  there.  But  he  is  not  entitled  to  damages  for  injuries 
that  he  sufiered  from  obstructions  which  he  afterwards  met  with  in 
getting  to  the  place  from  whence  he  had  been  expelled  and  where  he 
wanted  to  return;  and  which  injuries  were  not  caused  by  this  act,  but 
were  owing  to  the  fact  that  all  to  whom  he  afterwards  applied  for  pas- 
sage to  that  place  knew  the  power  and  determination  of  the  authorities 
there  and  were  afraid  to  carry  him  back. 

In  the  month  of  June,  1856,  the  steamship  Stevens,  a  com- 
mon carrier  of  passengers,  of  which  Pearson  was  master,  on 
her  regular  voyage  from  Panama  to  San  Francisco,  arrived 
at  the  intermediate  port  of  Acapulco^  where  Duane  got  on 
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board,  with  the  intention  of  proceeding  to  San  Francisco. 
He  had,  shortly  before  this,  been  banished  from  that  city  by 
a  revolutionary,  yet  powerful  and  organized  body  of  nien, 
called  "  The  Vigilance  Committee  of  San  Francisco,"  vpon 
penalty  of  death  in  case  of  return.    This  committee  had,  in  the 
fore  part  of  June,  against  his  will,  placed  him  on  the  Golden 
Age,  a  steamer  in  the  harbor  of  San  Francisco,  destined  for 
Panama,  with  directions  that  he  should  be  conveyed  beyond 
the  limits  of  California ;  and  he  was  forcibly  carried  to  the 
Mexican  port  of  Acapulco.     The  presence  of  the  Stevens 
afforded  the  first  opportunity  to  get  back,  which  be  was 
anxious  to  embrace,  being  willing  to  encounter  the  risk  to 
which  his  return  might  expose  him.    Duane  went  openly  on 
the  boat,  at  the  public  gangway,  and  talked  freely  with  some 
of  the  officers  and  passengers.    It  is  not  certain  that  the 
master  knew  of  his  being  aboard  until  after  the  ship  got  to 
sea,  but  no  directions  had  been  given  for  his  exclusion,  and 
although  he  was  without  a  ticket,  or  money  to  buy  one,  yet 
a  passenger,  who  had  the  means,  offered  to  pay  the  parser 
his  fare,  who  declined  receiving  it. 

It  was  usual  for  those  persons  who  wished  to  secure  a 
passage,  to  procure  a  ticket  at  Acapulco,  but  there  was  no 
imperative  rule  of  the  ship  requiring  it,  and  the  customary 
fare  was  often  paid  to  the  purser  after  the  boat  had  left;  the 
port. 

There  was  no  evidence  that  Duane  would  have  been  ex- 
cluded, had  the  master  been  aware  that  he  was  on  board 
before  he  left  Acapulco,  for  it  was  quite  clear  that  the  cir- 
cumstances of  his  banishment  were  unknown  at  that  time. 

The  master,  Pearson,  was  aware  that  the  "Vigilance  Com- 
mittee were  in  control  of  San  Francisco,  and  ascertained  in 
some  way  that  Duane  had  been  expelled  by  them  from  Cali- 
fornia, and  if  he  returned,  would  be  in  danger  of  losing  his 
life.  Having  learned  this,  he  resolved  to  put  Duane  aboard 
the  first  down  ship  he  met,  and  send  him  back  to  Acapulco. 
The  steamer  Sonora,  commanded  by  Captain  Whiting,  and 
one  of  the  same  line  of  steamers  of  which  Pearson  was  mas- 
ter, very  soon  came  in  sight,  and  was  stopped.    Whiting  in- 
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formed  Pearson  that  he  had  orders  not  to  carry  back  any 
banished  person,  and  that  Duane  would  certmnly  be  executed 
if  he  returned^  and  advised  that  he  should  be  sent  to  the 
Sonora,  and  he  would  endeavor  to  persuade  him  to  go  on 
with  him. 

Thereupon  Duane  was  transferred  to  the  Sonora,  and 
landed  at  Acapulco.  The  transfer  was  effected  without  any 
personal  indignity  to  Duane,  who  at  first  resisted,  but  was 
induced  to  yield  to  superior  force,  by  friendly  counsels. 

Duane  did  not  return  to  California  until  the  month  of 
February,  1860.  The  Vigilance  Committee  no  longer  existed, 
and  he  then  filed  a  libel  in  admiralty  for  damages,  in  the 
District  Court  of  the  Northern  District  there,  setting  forth 
essentially  the  facts  above  stated ;  that  having  been  expelled 
as  he  was  from  the  Stevens,  all  efforts  to  get  aboard  vessels 
going  to  San  Francisco  were  unavailing;  that  he  went  thus 
to  Aspinwall,  in  the  Republic  of  New  Grenada,  to  try  and 
get  passage  thence  to  San  Francisco,  but  that  a  line  of 
steamers  previously  existing  there  and  on  which  he  expected 
to  go,  had  been  discontinued,  its  last  vessel  having  set  off 
two  or  three  days  before  his  arrival.  That  finally,  through 
charity,  he  obtained  a  passage  to  New  York,  in  which  city 
he  was  without  money  or  means,  his  character  and  reputa- 
tion blasted,  and  himself  a  dependent  on  charity  for  sub- 
sistence, and  was  for  several  months  confined  in  the  hospital 
there,  physically  unable  to  attempt  the  voyage  to  San  Fran- 
cisco until  February,  18G0. 

By  the  12th  article  of  his  libel,  he  assigned  as  a  reason 
for  delay  in  bringing  his  action,  the  state  of  things  in  San 
Francisco,  the  numerous  xjxecutions  there  by  the  Vigilance 
Committee,  and  his  own  belief  that  if  he  returned  his  life 
would  be  put  in  jeopardy;  a  belief  which,  he  alleged,  "  ex- 
isted up  to  the  time  of  his  departure  from  New  York  to 
California." 

The  answer,  besides  a  defence  from  lapse  of  time,  asserted 
that  the  libellant  was  not  "  a  good  or  law-abiding  citizen  of 
San  Francisco,"  and  that  he  had  "secretly  and  without  any 
right  or  authority  so  to  do,  got  on  board  of  the  Stevens  and 
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remained  secreted  on  board  as  a  stowaway;"  and  that  the 
defendant  in  sending  the  libellant  back  on  the  Sonora,  had 
been  influenced  by  humane  motives. 

The  District  Court  decreed  in  favor  of  Duane,  with  $4000 
damages ;  a  decree  aflirmed  in  the  Circuit  Court    Appeal. 

Messrs.  Lyon  and  Alexander  Hamilton^  Jr.^for  the  appellant: 

L  The  condition  of  aflFairs  in  San  Francisco,  in  July,  1856, 
is  a  matter  of  public  history.  It  was  that  of  an  organized 
rule  of  anarchy,  irresistible  from  its  force,  and  unyielding  in 
the  execution  of  its  purposes.  It  was  submitted  to,  if  not 
created  by,  a  body  of  men  otherwise  supporters  of  law,  and 
was  formed  to  correct  an  evil  which  the  law  could  not  or  did 
not  reach.  In  whatever  way  it  judged,  it  executed  its  judg- 
ments with  inflexible  certainty.  The  defendant  could  not 
disregard  the  existence  of  this  power,  nor  defy  its  edicts 
because  they  emanated  from  an  unlawful  source.  His  duty, 
in  common  with  every  other  citizen,  was  to  abstain  from 
participating  in  anything  which  this  tribunal  had  pronounced 
against  until  the  supremacy  of  the  law  should  be  re-estab- 
lisbed.  To  have  taken  back  an  obnoxious  exile,  would  have 
been  a  direct  challenge  to  the  Vigilance  Committee,  wliich 
they  would  have  answered  by  hanging  the  victim,  under  a 
sentence  already  pronounced. 

To  sustain  a  recovery,  under  such  a  state  of  facts,  for  the 
refusal  of  the  defendant  to  carry  this  exile  to  the  gallows, 
would  be  to  disregard  the  principles  on  which  the  law  of 
common  carriers  is  founded. 

The  first  and  most  general  obligation  on  the  part  of  the 
public  carriers  of  passengers  is,  without  doubt,  to  carry  per- 
sons who  apply  for  passage.  The  obligation  is,  nevertheless, 
subject  to  several  qualifications. 

In  Jeneks  v.  Coleman^*  a  case  before  Story,  J.,  it  was  said: 

"  The  right  of  passengers  to  a  passage  is  not  an  unlimited 
right;  but  is  subject  to  such  reasonable  regulations  as  the  pro- 
prietor may  prescribe  for  the  due  accommodation  of  passengers, 

«  2  8umner,  222. 
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and  for  the  due  arrangement  of  their  business.  The  proprietors 
have  not  only  this  right,  but  the  further  right  to  consult  and 
provide  for  their  own  interests  in  the  management  of  such  boats 
as  a  common  incident  to  their  right  of  property." 

"They  are  not  bound  to  admit  passengers  on  board,  who  re- 
ftise  to  obey  the  reasonable  regulations  of  the  boat,  or  who  are 
guilty  of  gross  and*vulgar  habits  of  conduct,  or  who  make  dis- 
turbance on  board,  or  whose  characters  are  doubtful,  or  dissolute 
or  suspicious,  and  a  fortiori  whose  characters  are  unequivocally 
bad;  nor  are  they  bound  to  admit  passengers  on  board,  whose 
object  it  is  to  interfere  with  the  interest  or  patronage  of  the 
proprietors  so  as  to  make  the  business  less  lucrative  to  them. 
While,  therefore,  I  agree  that  steamboat  proprietors,  holding 
themselves  out  as  common  caiTiers,  are  bound  to  receive  passen- 
gers on  board  under  ordinary  circumstances,  I  at  the  same  time 
insist  that  they  may  refuse  to  receive  them,  if  there  he  a  reason- 
able objectionJ*    ^ 

The  report  of  this  case  shows  that  Mr.  Webster,  who  tried 
the  case  for  the  plaintiff,  made  no  exception  to  any  of  the 
propositions  involved  in  this  part  of  the  charge. 

In  Cook  V.  Gourdorij*  a  South  Carolina  case,  Mr.  Justice 
Bay,  in  delivering  the  opinion  of  the  court,  speaking  of  the 
rights  and  liabilities  of  ferrymen,  says: 

"  In  fact,  the  law  gives  him  the  right  of  judging  when  it  is 
safe  and  proper  for  him  to  crosa  or  not." 

In  Bennett  v.  Dutton,  in  the  Supreme  Court  of  New  Hamp- 
shire, f  Chief  Justice  Parker  says : 

"  We  are  of  opinion  that  the  proprietors  of  a  stage-coach  for 
the  regular  transportation  of  passengers  for  hire,  are  bound  to 
take  all  passengers  who  come^  so  long  as  they  have  convenient 
accommodation  for  their  safe  carriage,  unless  there  is  a  sufficient 
excuse  for  them  for  a  refusal" 

Like  innkeepers,  carriers  of  passengers  are  not  bound  to 
receive  all  comers.  J 

♦  2  Nott  and  McCord,  22.  f  '^^  ^^^w  Hampshire,  486. 

I  Mark  ham  v.  Brown,  8  New  Hampshire,  528. 

VOL.  IT.  89 
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"  The  character  of  the  applicant,  or  his  conditioD  at  the  time, 
may  famish  just  grounds  for  his  exclusion,  and  his  object  at  the 
time  may  furnish  a  sufficient  excuse  for  a  refusal,  as  if  it  be  to 
commit  an  assault  upon  another  passenger,  or  to  injure  the  busi- 
ness of  the  proprietor." 

The  fact  that  the  libellant  was  willing  and  desirous  to 
return  to  San  Francisco,  makes  no  difference  as  to  the  de- 
fendant's duty.  His  conduct  in  acting  like  a  madman  did 
not  justify  the  master  of  the  ship  in  imitating  it.  The 
value  or  worthlessness  of  the  libellant's  life  is  not  involved 
in  the  question.  The  crime  of  murder  or  any  lesser  breach 
of  the  peace,  is  an  offence  against  the  body  politic;  in  any 
measures  taken  to  avoid  this,  the  civil  rights  of  individuals 
are  subordinate  to  the  requirements  of  a  public  duty. 

An  agent  of  a  railway  would  be  justified  in  refusing  to  sell 
a  ticket  to  a  pugilist  on  his  way  to  participate  in  a  prize  fight, 
as  would  the  conductor  of  a  train  in  putting  him  off  before 
reaching  the  place  where  the  fight  is  to  take  place.  "Will  it 
be  asserted  that  a  disappointed  prize-fighter  could  recover 
damages  against  the  carrier  for  thus  averting  a  flagrant 
breach  of  the  peace?  The  case  before  the  court  is  stronger 
against  a  recovery. 

If  a  carrier  has  reason  to  suppose  that  a  passenger  is  en- 
gaged in  canvassing  for  another  line,  the  law  excuses  him 
for  refusing  to  carry  the  passenger ;  or  if  he  is  of  dissolute 
habits  and  not  a  fit  companion  for  other  passengers,  he  may 
be  excluded;  how  much  more  is  the  carrier  justified  in  ex- 
cluding a  person,  who  he  well  knew  would  meet,  at  the  end 
of  the  route,  with  death  at  the  hands  of  an  armed  and  or- 
ganized body  of  men  in  open  rebellion  against  the  consti- 
tuted authorities  ? 

Questions  affecting  the  carriage  of  persons  are  compara- 
tively of  modern  date,  the  first  case  coming  under  the  notice 
of  the  court  being  in  1791,  before  Lord  Kenyon.  The  car- 
rier of  goods,  as  will  be  conceded,  is  held  to  wider  obliga- 
tions than  the  carrier  of  passengers.  Yet,  if  the  goods 
offered  are  of  a  nature  which  will  at  the  time  expose  them 
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to  extraordinary  danger  or  popular  rage^  he  need  not  take  them. 
This  was  decided  in  the  King's  Bench,  in  Edwards  v.  Sher- 
rai^  a  case  where  the  plaintiff  had  a  lot  of  wheat  at  Wolver- 
hampton to  be  sent  to  Birmingham.  There  was  a  great 
disposition  to  riot  manifested  in  the  neighborhood,  on  ac- 
count of  the  prevailing  scarcity.  The  mob  had  pulled  down 
a  corn-mill  not  far  distant,  and  it  was  understood  that  they 
had  threatened  to  come  to  the  warehouse  where  this  corn 
was  deposited.  The  defendant  was  a  common  carrier,  by 
water,  between  Birmingham  and  Wolverhampton,  and  on 
to  Radford.  The  plaintiff's  agents,  finding  one  of  the  de- 
fendant's boats  going  by,  without  any  intention  of  staying  at 
Wolverhampton,  or  seeking  to  take  in  goods  there,  stopped 
the  boat,  and  prevailed  upon  the  boatman  to  take  in  the  corn, 
which  was  seized  by  the  rioters  at  a  distance  of  four  or  five 
miles  from  Wolverhampton.  The  defendant  had  a  verdict, 
and  opinions  were  delivered  by  Lord  Kenyon  and  Barons 
Gross,  Lawrence,  and  Le  Blanc.     Lord  Kenyon  said : 

"All  the  circumstances  and  urgency  of  the  case  should  have 
been  disclosed  to  the  boatman  at  the  time,  and  he  should  have 
been  asked  whether  he  chose  to  undertake  the  risk.  Common 
honesty  would  have  suggested  this ;  for  no  man  in  his  senses 
would^  under  these  circumstances^  have  taken  the  com  under  a  lia- 
bility as  common  carrier." 

That  is,  there  being  a  disposition  to  riot  in  the  neighbor- 
hood, and  a  reasonable  probability  that  the  corn  would  be 
seized  by  the  rioters  in  case  it  was  taken  on  board  the  boat, 
the  boatman  would  have  been  justified  in  acting  upon  the 
belief,  and  in  refusing  to  take  the  corn. 

Baron  Gross  says,  in  the  same  case: 

"What  are  the  facts?  A  boatman,  in  the  night,  is  induced 
to  take  goods  on  board  under  such  circumstances  as,  if  the  defend- 
ant had  been  apprised  of  them,  it  is  clear  that  ho  would  not  have 
contracted  to  receive  them  as  a  common  earner." 

Almost  all  legal  propositions  which  are  true  in  the  abstract 

*  1  East,  604. 
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have  their  exceptions  in  applying  them.  Thus,  no  feature 
of  the  common  law  is  more  conspicuous  than  the  tenacity 
with  which  it  has  maintained  the  sacredness  of  a  man's  per- 
son. Yet  in  an  indictment  for  an  assault  and  battery,  the 
defendant  may  justify  laying  his  hands  upon  another  to 
prevent  him  from  fighting  or  committing  a  breach  of  the  peace;* 
or  to  prevent  him  rescuing  goods  taken  in  execution  ;-\  or  the 
like.  J  "A  man  may  justify  an  assault  and  battery  in  pre- 
venting the  commission  of  a  felony,  or  a  breach  of  the  peacCj 
or  the  suppression  of  a  riot"^ 

In  fact,  the  mere  belief,  if  sincere,  that  the  danger  existed, 
was  enough  to  justify  the  captain's  conduct. 

In  the  Commonwealth  v.  Power,  in  the  Supreme  Court  of 
Massachussets,!!  a  person  named  Hall,  actually  had  a  ticket, 
intending  to  take  passage.  He  had,  however,  on  a  former 
occasion,  while  on  the  passage,  violated  the  rules  of  the 
company,  and  Power,  the  superintendent,  now  put  him  out 
of  the  car.  The  Chief  Justice,  referring  to  Hall's  former 
conduct,  uses  this  language : 

"  And  if  he.  Hall,  gave  no  notice  of  his  intention  to  enter 
the  car  as  a  passenger,  and  of  his  right  to  do  so,  and  if  Power 
believed  that  his  intention  was  to  violate  a  subsisting,  reasonable 
regulation,  then  he  and  his  assistants  were  justified  in  forcibly 
removing  him  from  the  depot." 

In  addition,  carrying  the  libellant  to  San  Francisco  was 
calculated  not  only  to  endanger  the  safety  of  the  ship  and 
passengers,  but  would  have  subjected  the  cargo  to  risk,  for 
which  the  owners  would  have  been  responsible.  It  has  been 
held,  that  the  phrase,  "  king's  enemies,"  does  not  include 
the  violence  of  a  mob,  or  riot,  or  civil  commotion  of  any 
nature.^ 

*  Comyn's  Digest,  tit.  Pleadings,  8  M.  16. 

f  Bridgwater  v,  Bythway,  8  Levinz,  118. 

J  Glever  v.  Hynde,  1  Modem,  168. 

2  Ro8Coe'8  Criminal  Eyidence,  218. 

I  7  Metcalf,  696. 

f  1  Parsons'  Maritime  Law,  181 ;  citing  the  oases. 
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n.  But  if  the  court  should  hold  that  the  libellant  is  en- 
titled to  recover,  then  the  damages  allowed  are  excessive. 
No  special  damage  is  averred  or  proved;  no  unnecessary 
violence  was  used  in  removing  him  from  the  ship;  nor  did 
he  receive  bodily  harm.  He  does  not  show  a  pecuniary 
injury  of  a  dollar  resulting  from  the  act. 

Mr.  AshtoUj  contra: 

I.  "  A  common  carrier  for  passengers/'  says  Professor  Pai^ 
sons,  citing  Bennett  v.  Dutton^*  quoted  on  the  other  side,  "  is 
bound  to  receive  all  passengers  who  offer,  to  carry  them  the 
whole  route,  to  demand  no  more  than  the  usual  and  estab- 
lished compensation,  to  treat  all  his  passengers  aUke^  to  behave 
to  all  with  civility  and  propriety,  to  provide  suitable  car- 
riages and  means  of  transportation."! 

The  libellant  went  publicly  on  board  the  Stevens,  at  Aca- 
pulco,  and  was  not  refused  his  passage,  and  having  been 
carried  from  Acapulco,  after  coming  publicly  on  board,  with 
the  knowledge  of  Pearson,  the  captain,  and  having  tendered 
his  fare,  was  as  much  entitled  to  his  passage  as  any  other 
person,  and  his  rights  were  as  grossly  violated  as  would  have 
been  those  of  any  other,  the  most  respectable  and  most  re- 
spected passengers  on  board,  if  the  captain  had  taken  a  freak 
against  them  and  tendered  them  back  their  fare,  and  then 
forcibly  put  them  on  board  the  Sonora. 

In  Coppin  V.  Braithwaite,X  a  leading  case  in  England,  the 
plaintiff  was  reported  to  be  a  pickpocket  and  associate  of 
what  was  called  the  "  swell  mob,"  and  as  such,  being  found 
on  board  the  vessel,  though  by  consent  of  the  officers,  it 
was  determined  by  the  master  that  he  was  unfit  to  be  a  pas- 
senger, lie  was  accordingly  disembarked  against  his  will 
at  an  intermediate  point;  the  act  of  expelling  him  being  ac- 
companied with  contemptuous  and  insulting  language.  At 
nisi  prius  judgment  was  for  the  plaintiff,  and  a  motion  in 
arrest  of  judgment,  on  the  ground  that  the  declaration  was 

*  10  New  Hampshire,  481.  f  Treatise  on  Contracts,  vol.  i,  p.  698. 

t  8  Jurist,  876. 
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bad  in  that  it  alleged  as  breach  that  the  defendant,  by  his 
ageni;  had  caused  the  disembarkation  to  be  conducted  in  a 
scandalous  and  improper  raanneV,  ic,  whereby  the  plaintiff 
suffered  injury,  &c.,  was  emphaticall}'^  overruled  by  the  court. 

It  is  not  pretended  that  the  libeilant  did  anything  on  the 
Stevens  that  was  improper.  The  only  argument  is  that  if 
he  arrived  at  San  Francisco  he  would  have  been  maltreated. 
But  that  was  a  risk  which  he  had  a  right  to  take.  The 
matter  all  rested  in  uncertainty.  He  had  a  right  to  be  the 
sole  judge  of  it 

II.  The  damages  are  a  matter  which  are  in  the  nature  of 
a  finding  by  a  jury,  and  belonged  properly  to  the  case  below. 
As  on  questions  of  fact,  brought  up  here  on  appeal,  this 
court,  even  where  it  may  strictly  have  a  right  to  reverse, 
will  be  slow  to  exercise  its  action,  so  here,  it  will  consider 
that  this  matter  belonged  rather  to  the  court  below  than  to 
the  appellate  tribunal.  The  question  of  law,  that  is  to  say, 
the  question  whether,  under  the  circumstances,  Pearson  had 
a  right  to  expel  Duane,  is  the  only  proper  question  for  this 
tribunal. 

Independently,  however,  of  this,  the  damages  cannot  be 
regarded  as  grossly  excessive.  The  expulsion  of  Duane  was 
a  great  and  mortifying  indignity  to  him.  It  was  an  injury, 
too.  He  had  been  banished  from  San  Francisco  on  the 
shortest  notice.  lie  was  without  funds,  of  course;  and  was 
unable  to  return  to  his  former  home  for  years;  suffering  the 
greatest  hardships  in  the  mean  time  over  the  whole  con- 
tinent. 

The  act  of  expulsion  by  Pearson  was,  in  addition,  a  great 
breach  of  public  rights;  rights,  at  least,  which  every  man  is 
interested  to  maintain.  The  master  of  a  ship  has  powers 
practically  despotic.  It  is  of  great  importance  that  every 
such  person  be  taught  that  his  powers  must  be  exercised  in 
subjection  to  law. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 
This  case  is  interesting,  because  of  certain  novel  views 
which  this  court  is  asked  to  sustain. 
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Two  questions  arise  in  it :  Ist,  was  the  conduct  of  Pear- 
son justifiable?  2d,  if  not,  what  should  be  the  proper  meas- 
ure of  damages?  It  is  contended,  as  the  life  of  Duane  was  in 
imminent  peril,  in  case  of  his  return  to  San  Francisco,  that 
Pearson  was  justified,  in  order  to  save  it,  in  excluding  him 
from  his  boat,  notwithstanding  Duane  was  willing  to  take, 
his  chances  of  being  hanged  by  the  Vigilance  Committee. 

Such  a  motive  is  certainly  commendable  for  its  humanity, 
and  goes  very  far  to  excuse  the  transaction,  but  does  not 
justify  it.  Common  carriers  of  passengers,  like  the  steam- 
ship Stevens,  are  obliged  to  carry  all  persons  who  apply  for 
passage,  if  the  accommodations  are  sufficient,  unless  there  is 
a  proper  excuse  for  refusal.* 

If  there  are  reasonable  objections  to  a  proposed  passenger, 
the  carrier  is  not  required  to  take  him.  In  this  case,  Duane 
could  have  been  well  refused  a  passage  when  he  first  came 
on  board  the  boat,  if  the  circumstances  of  his  banishment 
would,  in  the  opinion  of  the  master,  have  tended  to  promote 
further  difficulty,  should  he  be  returned  to  a  city  where  law- 
less violence  was  supreme. 

But  this  refusal  should  have  preceded  the  sailing  of  the 
ship.  After  the  ship  had  got  to  sea,  it  was  too  late  to  take 
exceptions  to  the  character  of  a  passenger,  or  to  his  peculiar 
position,  provided  he  violated  no  inflexible  rule  of  the  boat 
in  getting  on  board.  This  was  not  done,  and  the  defence 
that  Duane  was  a  "stowaway,"  and  therefore  subject  to  ex- 
pulsion at  any  time,  is  a  mere  pretence,  for  the  evidence  is 
clear  that  he  made  no  attempt  to  secrete  himself  until  ad- 
vised of  his  intended  transfer  to  the  Sonora.  Although  a 
railroad  or  steamboat  company  can  properly  refuse  to  trans- 
port a  drunken  or  insane  man,  or  one  whose  character  is 
bad,  they  cannot  expel  him,  after  having  admitted  him  as  a 
passenger,  and  received  his  fare,  unless  he  misbehaves  dur- 
ing the  joumey.f   Duane  conducted  himself  properly  on  the 

*  Jcncks  V.  Colemanj  2  Sumneri  221 ;  Bennett  v.  Button,  10  New  Hamp- 
shire, 486. 

t  Goppin  V.  Braithwaite,  8  Jurist,  875;  Prendergast  v.  Compton,  8  Car- 
rington  and  Payne,  462. 
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boat  until  his  expulsion  was  determined,  and  when  his  fare 
was  tendered  to  the  purser,  he  was  entitled  to  the  same  rights 
as  other  passengers.  The  refusal  to  carry  him  was  contrary 
to  law,  althoagh  tho  reason  for  it  was  a  humane  one.  The 
apprehended  danger  mitigates  the  act,  but  affords  no  legal 
justification  for  it. 

But,  the  sum  of  four  thousand  dollars  awarded  as  damages, 
in  this  case,  is  excessive,  bearing  no  proportion  to  the  injury 
received.  Duane  is  entitled  to  compensation  for  the  injury 
done  him  by  being  put  on  board  the  Sonora,  so  far  as  that 
injury  arose  from  the  act  of  Pearson  in  putting  him  there. 
But  the  outrages  which  he  suffered  at  the  hands  of  the  Vigi- 
lance Committee,  his  forcible  abduction  from  California 
and  transportation  to  Acapulco,  the  difficulties  experienced 
in  getting  to  New  York,  and  his  inability  to  procure  a  pas- 
sage from  either  Acapulco  or  Panama  to  Ban  Francisco, 
cannot  be  compensated  in  this  action.  The  obstructions  he 
met  with  in  returning  to  California  were  wholly  due  to  the 
circumstances  surrounding  him,  and  were  not  caused  by 
Pearson.  Every  one,  doubtless,  to  whom  he  applied  for 
passage,  knew  the  power  of  the  Vigilance  Committee,  and 
were  afraid  to  encounter  it,  by  returning  an  exile,  against 
whom  the  sentence  of  death  had  been  pronounced. 

Pearson  had  no  malice  or  ill-will  towards  Duane ;  and,  as 
the  evidence  clearly  shows,  excluded  him  from  his  boat,  in 
the  fear  that,  if  returned  to  San  Francisco,  he  would  be  put 
to  death.  It  was  sheer  madness  for  Duane  to  seek  to  go 
back  there.  Common  prudence  required  that  he  should 
wait  until  the  violence  of  the  storm  blew  over,  and  law  and 
order  were  restored. 

This  course  he  finally  pursued,  and  he  did  not  return  to 
California  until  February,  1860.  If  he  believed,  when  ex- 
pelled from  the  Stevens,  that  Pearson  had  done  him  a  great 
wrong,  he  certainly  did  not  when  he  filed  the  libel  in  this 
case,  for  the  12th  article  is  as  follows : 

"  That  when  libellant  was  so  banished  from  the  State  of 
California,  as  aforesaid,  by  the  said  Vigilance  Committee, 
he  was  threatened  with  the  penalty  of  death  should  he  ever 


Dec.  1866.]         Ware  v.  United  States.  617 

Syllabus. 

return  to  said  State ;  that  libellant  was  aware  that  said  com- 
mittee had  caused  to  be  executed  a  number  of  persons, 
without  color  or  warrant  of  law  or  right,  and  that  the  said 
committee  had  the  power  and  ability  to  put  in  execution 
their  threats,  and  libellant  believed  and  had  reason  to  be- 
lieve from  the  conduct  of  said  R.  H.  Pearson  as  aforesaid, 
and  the  treatment  he  received  from  the  hands  of  said  Vigi- 
lance Committee,  and  their  threats  as  aforesaid,  which  were 
well  known  to  said  Pearson,  that  should  he  return  to  said 
State,  his  return,  if  attempted  or  if  successful,  would  be  im- 
peded and  resisted,  and  his  life  put  in  peril  and  jeopardy, 
which  belief  existed  up  to  the  time  of  his  departure  from 
New  York  to  California." 

This  is  the  sworn  statement  of  Duane,  that  his  life  was  in 
peril  if  he  returned  to  California  at  an  earlier  day,  for  the 
conduct  of  Pearson,  to  which  he  refers,  was  predicated  on  a 
corresponding  belief. 

It  is  true,  this  article  in  the  libel  was  introduced,  by  way 
of  excuse,  for  not  having  sooner  brought  the  suit,  but  the 
admissions  in  it  are  proper  evidence  for  all  purposes.  If  so, 
it  is  clear  that  the  legal  injury  which  Duane  suffered  at  the 
hands  of  Pearson,  can  be  compensated  by  a  small  amount 
of  money.  On  a  review  of  the  whole  case,  we  are  of  opinion 
that  the  damages  should  be  reduced  to  fifty  dollars. 

It  is  ordered  that  this  cause  be  remitted  to  the  Circuit 
Court  for  the  District  of  California,  with  directions  to  enter 
a  decree  in  favor  of  the  appellee  for  fifty  dollars.  It  is 
further  ordered  that  each  party  pay  his  own  costs  in  this 
court. 

Order  aogordinglt. 


Ware  u.  United  States. 

1.  Where — on  a  suit  by  the  United  States  against  a  deputy  postmaster  for 
damages  in  not  paying  over  moneys  which  came  to  his  hands  during 
the  six  months  next  preceding  the  discontinuance  (March  18th,  1862) 
of  the  office  to  which  he  was  appointed — the  defendant's  rejoinder  (de- 
murred to)  I  by  its  whole  context,  and  by  its  introductory  aUegatioiu 
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that  the  office  was  never  supplied  with  mails  after  it  was  discontinued, 
shows  that  it  means  nothing  more  than  that  such  defendant  was  wrong- 
fully prevented  from  earning  commissions — such  rejoinder  presents  a 
claim  for  damages  merely. 
2.  To  such  a  claim  it  is  answer — 

(1)  That  postage  commissions  as  ascertained  by  the  quarterly  accoants 

of  deputy  postmasters  and  the  receipts  from  bozesi  during  the 
term  in  question  in  this  suit,  were  the  only  sources  of  compensa- 
tion to  those  officers  allowed  by  law. 

(2)  That  the  claim  being  for  damages  and  not  for  commissions  or  re- 

ceipts from  boxes  as  ascertained  in  a  quarterly  account,  it  coald 
not  be  sustained  as  a  credit  unless  it  appeared  affirmatively  that 
it  had  been  presented  to  the  auditor  of  the  Post-office  Department 
and  had  been  by  him  disallowed  in  whole  or  in  part,  or  that  the 
defendant  had  been  prevented  from  so  presenting  it  by  some  un- 
avoidable accident. 
8.  By  the  legislation  of  Congress  the  Postmaster-General  has  the  power  to 
'* establish  post-offices^*  as  well  where  the  commissions  of  the  office 
amount  to  or  exceed  one  thousand  dollars  as  where  they  do  not. 
4.  Unless  there  is  some  provision  in  the  acts  of  Congress  restraining  its  ex- 
ercise, the  power  to  establish  post-offices,  as  interpreted  by  usage  coeval 
with  the  creation  of  the  Post-office  Department  and  recognized  in  Con- 
gressional legislation,  infers  a  power  to  discontinue  them.    And  deputy 
postmasters  occupy  their  offices  subject  to  the  contingency  that  such 
offices  may  be  so  discontinued. 
6.  Possessing  thus  the  power  to  discontinue  post-offices,  the  Postmaster-Gen- 
eral may  exercise  the  power,  notwithstanding  that  the  deputy  postmas- 
ters have  been  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  under  a  statute  which  enacts  that  the  ap- 
pointee shall  hold  his  office  for  the  term  of  four  years  unless  sooner  re- 
moved by  the  President. 
6.  If  he  do  exercise  it,  the  office  of  deputy  postmaster  is,  in  such  cases,  gone. 
There  is  no  longer  a  deputy  postmaster  at  that  place. 

Error  to  the;  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  to  reverse  a  judgment  of 
that  court  affirming  the  judgment  of  the  District  Court  in 
an  action  of  debt  instituted  by  the  United  States  on  the 
official  bond  of  one  Ware,  as  deputy  postmaster  at  Kensing- 
ton, in  the  county  of  Philadelphia,  for  $8000. 

The  declaration  alleged  that  there  was  due  to  the  United 
States  from  the  said  postmaster,  according  to  his  quarterly 
accounts  of  receipts  and  expenditures  for  the  last  quarter  of 
the  year  1861  and  the  first  quarter  of  the  year  1862,  a  bal- 
ance of  $3380.48. 
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The  only  question  in  the  cause  arose  upon  the  defendant's 
second  plea,  which  alleged  that  the  defendant,  Ware,  being 
postmaster  at  Kensington,  and  still  continuing  to  exercise 
that  office,  and  not  having  been  lawfully  refnoved  therefrom, 
held  and  retained  in  his  possession  the  sum  of  $3450,  part 
of  the  sum  demanded  by  the  United  States,  as  and  for  his 
commissions  on  the  postages  collected  at  that  office,  and  for 
rent  of  office  during  the  space  of  eighteen  months,  com- 
mencing April  Ist,  1862,  and  ending  September  30th,  1863. 

The  replication  of  the  United  States  was  a  special  traverse  of 
this  plea,  averring  in  the  inducement  that  on  March  13, 1862, 
the  Postmaster-General  of  the  United  States  discontinued 
the  post-office  at  Kensington,  and  that  afterwards  no  letters 
were  deposited  in  or  forwarded  by  mail  from  that  office ; 
but  that  all  such  letters,  &c.,  as  had  previously  been  de- 
posited in  and  mailed  at  the  Kensington  office  were,  after 
the  date  aforesaid,  deposited  in  and  mailed  at  the  Philadel- 
phia post-office;  and  that  the  said  Ware,  since  the  19th  of 
March,  1862,  had  collected  no  postages  at  the  said  late  post- 
office  at  Kensington,  and,  since  his  quarterly  account  for 
the  first  quarter  of  the  year  1862,  had  rendered  no  accounts 
of  receipts  and  expenditures  at  the  said  Kensington  post- 
office;  and,  concluding:  "  Without  this^  that  the  said  Samuel 
Ware,  for  the  space  of  eighteen  months,  from  the  1st  day  of 
April,  1862,  to  the  30th  day  of  September,  1863,  was  deputy 
postmaster  at  Kensington,  in  the  manner  and  form,"  &c. 

The  defendants,  in  the  rejoinder  filed  to  this  replication, 
averred  that,  after  the  said  unlawful  discontinuance  of  the 
post-office  at  Kensington,  the  postmaster  at  Philadelphia 
received  and  delivered  letters  and  other  mailable  matter 
which,  but  for  the  said  discontinuance^  would  have  passed  through 
the  Kensington  post-office^  sufficient  in  quantity  to  authorize  and 
justify  an  allowance  of  commissions  to  the  said  Ware,  over  and 
above  expenditures,  at  the  rate  of  $2000  per  annum,  which 
said  commissions,  so  wrongfully  withheld  from  him,  exceed 
in  amount  the  balance  claimed  by  the  United  States. 

To  this  rejoinder  the  United  States  demurred,  and  the  de- 
murrer was  sustained  by  tlie  District  Court.    A  jury  having 
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been  called  to  assess  the  damages  found  for  the  plaintiflfe  in 
the  sum  of  $2366.22,  for  which  the  court  entered  judgment 

This  judgment  was  affirmed,  on  writ  of  error,  by  the  Cir- 
cnit  Court 

To  understand  the  matter  more  completely  it  may  be  well 
to  state  the  facts,  not  disputed,  of  the  case,  and  also  to  men- 
tion certain  acts  of  Congress  in  reference  to  the  subject  of 
postmasters. 

I.   The  facts  were  these : 

Previous  to  1854,  Kensington  was  a  district  adjoining  the 
municipality  of  Philadelphia  proper,  possessing  a  distinct 
municipal  organization.  In  1854  it  was  consolidated  with 
the  city  of  Philadelphia,  under  an  act  of  Assembly  of  the 
State  of  Pennsylvania.  The  post-office  established  at  Ken- 
sington, before  the  consolidation  of  the  districts,  coLtinued 
to  be  maintained  there  until  March,  1862,  when  it  was  dis- 
continued by  the  Postmaster-General  in  the  manner  stated 
in  the  plaintift'^s  replication. 

At  the  time  of  this  order  the  accounts  of  Ware  had  not 
been  finally  adjusted  at  the  department. 

After  this,  the  mails  were  no  longer  supplied  to  or  distrib- 
uted through  the  Kensington  office,  but  through  the  Phila- 
delphia office  and  its  sub-offices.  No  postages  were  collected 
or  received  thereafter  by  the  postmaster  of  Kensington,  and 
no  accounts  were  rendered  by  him,  after  the  abolition  of  his 
office,  to  the  department  at  Washington. 

n.  As  respected  the  acts  of  Congress: 

1.  The  Constitution  confers  upon  Congress  power  "to 
establish  post-offices  and  post-roads."  An  act  of  March  3d, 
1825,*  provides  that  the  Postmaster-General  "  shall  cstabUsh 
post-offices  and  appoint  postmasters  at  all  such  places  as  shall 
appear  to  him  expedient  on  the  post-roads  that  are  or  may  be 
established  by  law."  This  act  was  changed  by  an  act  of 
July  2d,  1836,t  which  authorized  the  President^  by  and  with 
the  consent  of  the  Senate,  to  appoint  a  deputy  postmaster  at 

*  2  1 ;  4  Stat,  at  Large,  102.  f  {  88;  Id.  87. 
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each  office  at  which  the  commissions  amounted  to  or  ex- 
ceeded one  thousand  dollars  a  year.  And  this  law  (xmder 
which  Ware  had  been  appointed)  declares  that  the  appointee 
"  shall  hold  his  office  for  the  term  of  four  years,  unless  sooner 
removed  by  the  President"  But  no  other  repeal  of  the  act  of 
1825  was  made  by  this  act  of  1836. 

2.  By  an  act  of  June  22d,  1854,*  the  compensation  au- 
thorized or  allowed  by  law,  during  the  period  mentioned  in 
the  defendant's  second  plea,  to  deputy  postmasterdi,  was  cer- 
tain commissions  on  the  postages  collected  at  their  respective 
offices  in  each  quarter  of  the  year. 

By  an  act  of  March  3d,.1847,t  no  compensation  in  addi- 
tion, excepting  the  receipts  from  boxes,  could  be  given  to 
deputy  postmasters  by  the  Postmaster-General. 

Mr.  G.  M.  Wharton,  by  brief  for  the  plaintiff  in  error,  Ware. 

I.  Ware  held  his  office  for  the  term  of  four  years,  and 
was  entitled  to  its  emoluments  during  that  term  unless 
sooner  removed  by  the  President 

There  is  no  evidence  on  the  record  of  any  such  removal, 
nor  is  there  any  proof  of  express  removal  even  by  the  Post- 
master-General. There  is,  therefore,  no  room  for  an  infer- 
ence that  the  defendant  was  removed  by  order  of  the  Presi- 
dent, as  consequent  on  the  act  of  the  Postmaster-General. 

The  alleged  power  in  the  Postmaster-General  to  discon- 
tinue any  post-office  can  hardly  be  construed  to  carry  with 
it  the  removal  of  the  postmaster  not  appointed  by  himself, 
else  he  might  do  indirectly  what  he  could  not  do  directly. 
This  power  in  the  Postmaster-General  ought,  therefore,  to 
be  construed  to  apply  only  to  those  offices  where  he  has  the 
power  to  appoint  the  postmaster. 

The  power  of  removal  should  be  coextensive  with  the 
power  of  appointment  The  Postmaster-General  neither 
appointed  Ware  nor  established  the  Kensington  office. 

n.  If  illegally  removed.  Ware  was  not  removed  at  all,  but 
still  continued  postmaster  at  Kensington,  de  jure,  and  was 

*  { 1 ;  10  Stat  At  Large,  298.  f  { 18;  9  Id.  146. 
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entitled  to  the  emoluments  of  the  office,  although  wrong- 
fully withheld  from  him.  He  was,  consequently,  further 
entitled  to  a  credit  on  the  books  of  the  department  for  those 
emoluments. 

ni.  In  a  suit  by  the  United  States  against  him  for  money 
alleged  to  be  in  his  hands,  he  was  entitled  to  claim  credit 
for  the  amount  in  which  the  government  was  thus  equitably 
indebted  to  him,  the  law  being,  that  any  credits  may  be 
claimed  by  the  defendant  when  so  sued,  which  had  been 
previously  submitted  to  the  consideration  of  the  accounting 
officers  of  the  Treasury,  and  been  rejected. 

rV.  The  damages  claimed  to  be  set  off  by  the  defendant, 
need  not  arise  out  of  the  same  transaction,  which  is  the 
subject  of  suit. 

V.  Any  claim  within  the  discretion  of  the  head  of  a  de- 
partment may  be  set  off.  A  court  and  jury  may  do  what 
the  head  of  the  department  should  have  done. 

VI.  The  restrictions  on  this  right  of  set-off  appear  to  be : 
Mrst.  The  defendant  cannot  set  off  unliquidated  damages; 
nor,  secondly  J  any  claim  which  requires  legislative  sanction. 
But  these  exceptions  do  not  apply  to  the  present  case. 

Unliquidated  damages  are  such  as  rest  in  opinion  only, 
and  must  be  ascertained  by  a  jury,  the  verdict  being  regu- 
lated by  peculiar  circumstances  of  each  particular  case; 
which  cannot  be  ascertained  by  computation  or  calculation, 
as  damage  for  not  using  a  farm  in  a  workmanlike  manner, 
for  not  building  a  house  in  a  good  and  sufficient  manner,  on 
warranty  in  the  sale  of  a  horse,  for  not  skilfully  amputating 
a  limb,  and  other  cases  of  like  character.* 

In  our  case  the  measure  of  compensation  to  the  defend- 
ant. Ware,  is  to  be  found  in  the  receipts  of  the  office  prior  to 
its  discontinuance,  and  in  the  allowance  theretofore  made  to  ' 
him  at  the  post-office  department,  to  wit,  at  the  rate  of  two 
thousand  dollars  per  annum. 

After  the  discontinuance,  the  same  mailable  matter,  yield- 
ing the  same  returns  to  the  treasury,  passed  through  the 

*  Butts  9.  CoUins,  18  WendeU,  189. 
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office  at  Philadelphia,  and  in  the  eye  of  the  law,  if  the  dis- 
continuance and  removal  complained  of  were  illegal,  would 
stand  to  the  credit  of  the  Kensington  post-office,  and  would 
be  the  basis  of  the  salary  or  commissions  of  the  defendant, 
Ware.  The  United  States  cannot  contend  that,  by  their 
own  wrongful  act,  no  revenue  was  received  at  the  Kensing- 
ton post-office  after  13th  of  March,  1862 ;  the  revenue  from 
the  mailable  matter  which  ought  to  have  passed  through 
that  office,  wheresoever  received,  would  be  considered  in 
law  as  received  thereat.  The  Kensington  post-office  had 
been  established  for  many  years,  and  yielded  an  annual  re- 
turn to  the  treasury,  of  which  an  average  could  be  readily 
taken.  Of  course  the  receipts  would  increase  with  the  in- 
crease of  population. 

Numerous  decisions  of  this  court  may  be  cited  as  authority 
for  the  foregoing  legal  propositions.* 

Mr.  Ashtorij  Assistant  Attorney-General^  contra: 
.  I.  The  argument  of  the  other  side  assumes,  as  a  concessum 
of  the  case,  that  if  the  Postmaster-General  had  no  authority, 
under  the  acts  of  Congress,  to  discontinue  the  office  at  Ken- 
sington, the  defendant.  Ware,  was  unquestionably  entitled 
to  receive,  and  can  claim  by  way  of  defence  in  this  suit,  the 
compensation,  allowance,  or  emolument  that  he  demands 
for  the  period  subsequent  to  the  discontinuance  of  that 
office. 

But  under  the  system  established  by  the  act  of  1854, 
which  was  in  full  force  during  the  period  for  which  the  de- 
fendant sets  up  a  claim  for  compensation,  no  postmaster  re- 
ceived or  was  entitled  to  any  compensation  unless  he  actually 
collected  postages  at  his  office ;  and,  therefore,  if  for  any 
reason  a  postmaster  failed  to  collect  postages  at  his  office, 
he  earned  no  compensation.     If  no  postages  were  collected, 


*  United  States  v.  Giles,  9  Cranch,  212 ;  Same  v.  McDaniel,  7  Peters,  1 ; 
Same  v,  Kipley,  Id.  19 ;  Same  v.  Robeson,  9  Id.  819;  Gratiot  v.  United  States, 
15  Id.  836;  United  States  v.  Bank  of  Metropolis,  Id.  877;  Same  v.  Wilkins, 
6  Wheaton,  185 ;  Same  v.  Buchanan,  8  Howard,  88. 
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he  was  entitled  to  no  commissions ;  and  commissions  were 
the  only  compensation  allowed  or  payable  to  the  officers. 

Certainly  after  March  Slst,  1862,  Ware  collected  no  post- 
ages at  the  Kensington  Post-Office,  nor  were  postages  collected 
at  (hat  office  hy  any  one;  so  that,  whether  the  action  of  the 
Postmaster-General  was  lawful  or  unlawful,  the  defendant 
cannot  make  good  the  claim  as  he  sets  it  up,  for  compensa- 
tion after  the  discontinuance  of  his  office. 

II.  Independently  of  this,  the  Postmaster-General  had 
authority  to  discontinue  this  post-office. 

1.  By  the  act  of  March  3d,  1825,  the  entire  constitutional 
power  of  Congress  "  to  establish  post-offices  and  post-roads," 
in  so  far  as  post-offices  are  concerned,  was  given  to  the  Post- 
master-General. 

The  power  to  discontinue  post-offices  is  incident  to  the 
power  to  establish  them.  This  was  established  by  this  court 
in  Ex  parte  Hennen.*  The  Postmaster-General  may  lawfully 
do,  under  the  power  conferred  on  him  by  the  act  of  1825  to 
"  establish  post-offices,"  whatever  Congress  might  lawfully 
do  under  the  same  power  conferred  on  it  by  the  Constitu- 
tion. 

2.  Moreover,  the  power  to  discontinue  post-offices  has 
been  in  constant  exercise  by  the  Postmaster-General,  and 
it  is  too  late,  in  a  collateral  way  like  this,  to  c^U  in  question 
the  legality  of  his  acts  in  that  particular. 

8.  In  addition.  Congress  has  repeatedly  recognized  the 
power  as  one  subsisting  in  the  Postmaster-General.  Thus 
the  act  of  July  2d,  1836,  section  11,  requires  him  to  cause  to 
be  certified  to  the  Auditor  of  ttie  Post-Office  Department, 
"all  establishments  and  discontinuances  of  post-offices,"t  &c. 
And  again,  the  act  of  March  3d,  1851,  provided  that  "  no 
post-office  now  in  existence  shall  be  discontinued  in  conse- 
quence of  any  diminution  of  the  revenues  that  may  result 
from  this  act.  "J 

III.  The  post-office  having  been  discontinued  in  fact  and 
in  law,  such  discontinuance  operated  to  determine  the  in- 

*  18  Peters,  261.  f  6  Stat,  at  Large,  S2.  }  9  Id.  690. 
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cumbency  of  the  defendant  in  the  office  of  postmaster  at 
Kensington,  to  which  he  was  appointed  by  the  President 

The  existence  of  the  office  of  deputy  postmaster  at  Ken- 
sington depended  upon  the  existence  of  a  post-office  at  Km- 
sington.  It  could  continue  not  a  day  after  the  abolition  of 
the  post-office  at  that  place.  Now,  we  have  seen  that  the 
continuance  of  a  post-office  at  Kensington  was  made  de- 
pendent by  Congress  upon  the  will  of  the  Postmaster- 
General.  And  when,  therefore,  he  exercised  his  discretion 
and  discontinued  the  post-office  there,  the  office  to  which  he 
was  appointed  ceased.  And  unless  it  is  possible  to  entertain 
the  legal  conception  of  an  officer  without  a  subsisting  office, 
we  must  conclude  that  the  defendant  ceased  to  be  deputy 
postmaster  at  Kensington  on  the  19th  of  March,  1862. 

Mr.  Justice  CLIFFOIID  delivered  the  opinion  of  the  court 

Deputy  postmasters,  where  the  commissions  allowed  to 
the  office  amount  to  or  exceed  one  thousand  dollars,  are  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  hold  their  offices  for  the  term  of  four 
years,  unless  sooner  removed  by  the  President.* 

Principal  defendant  was,  on  the  sixteenth  day  of  July, 
1861,  duly  appointed  in  that  manner  deputy  postmaster  at 
Kensington,  in  the  County  of  Philadelphia;  and  the  record 
shows  that  he  was  in  the  performance  of  the  duties  of  that 
office  on  the  thirteenth  day  of  March,  1862,  when  the  same 
was  decided  to  be  unnecessary  by  the  Postmaster-General, 
and  was  discontinued.  When  appointed,  he  gave  bond  with* 
sureties  as  required  by  law  for  the  faithful  performance  of 
his  duties,  and  that  he  would  render  a  quarter-yearly  account 
of  receipts  and  expenditures,  and  pay  over  to  the  proper  officer 
the  balance  of  all  moneys  which  should  come  to  his  hands 
for  postages,  in  the  manner  prescribed  by  the  department. 

Substantial  charge  against  the  defendant  was,  that  he  had 
neglected  and  refused  to  pay  over  certain  moneys  received 
for  postages,  as  exhibited  in  his  quarterly  accounts  for  the 

*  5  Stat,  at  Large,  84. 
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last  two  quarters  next  preceding  the  discontinuance  of  the 
office.  Refusing  to  pay  over  those  sums,  the  United  States 
sued  him  in  an  action  of  debt,  declaring  on  his  official  bond 
against  him  and  his  surety. 

Defendants  appeared  and  pleaded  several  pleas;  but  it  is 
unnecessary  to  refer  particularly  to  any  one  of  them  except 
the  second,  as  all  the  others  resulted  in  issues  of  fact,  and 
present  no  question  for  decision  in  this  record.  Second  plea 
of  the  defendants  alleged  that  the  postages  annually  received 
at  that  office  amounted  to  a  sum  which  authorized  an  annual 
allowance  to  him  of  two  thousand  dollars,  and  entitled  him 
to  retain  that  sum,  as  and  for  commissions,  to  his  own  use, 
besides  the  rent  of  his  office,  from  and  out  of  the  moneys 
so  collected  and  received  for  postages;  and  they  also  averred 
that  the  principal  defendant  was  never  lawfully  removed 
from  his  office,  and  that  the  moneys  not  paid  over,  as  set 
forth  in  the  declaration,  were  properly  retained  by  him  for 
rent  of  his  office' and  as  commissions  for  postages,  from  the 
first  day  of  April,  1862,  to  the  thirtieth  day  of  September 
in  the  following  year.  Replication  of  the  plaintifts  alleged 
that  the  office  was  discontinued  by  the  Postmaster-General 
as  unnecessary,  on  the  thirteenth  day  of  March,  1862;  that 
the  incumbent  of  the  office  was  duly  notified  of  that  fact; 
that  proper  directions  were  given  that  the  public  property, 
keys,  and  books  of  the  office  should  be  transmitted  to  the 
Post-office  Department ;  that  letters  and  all  other  mailable 
matter  then  ceased  to  be  delivered  through  or  by  that  post- 
office,  and  that  the  defendant  thereafter  never  collected  any 
postages  or  rendered  any  quarterly  accounts. 

Rejoinder  of  the  defendants  denied  that  the  office  was  ever 
lawfully  discontinued,  and  averred  that  letters  and  other 
mailable  matter  addressed  to  the  office,  and  which,  but  for 
the  unlawful  discontinuance  of  the  same,  would  have  passed 
through  it,  were  received  and  delivered  by  the  postmaster 
at  Philadelphia,  sufficient  in  number  and  quantity  to  justify 
the  annual  allowance  to  the  defendant  as  commissions,  of  two 
thousand  dollars,  and  that  the  commissions  so  wrongfully 
withheld  from  the  defendant  exceeded  in  amount  the  alleged 
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balance  due  to  the  plaintiffi,  and  tendered  an  issue  to  the 
country.  Plaintiffs  demurred  to  the  rejoinder  of  the  defen- 
dants, and  the  defendants  joined  in  demurrer.  Parties  were 
heard,  and  the  court  rendered  judgment  for  the  plaintifls  for 
the  damages  as  found  by  the  jury.  All  of  the  foregoing 
proceedings  took  place  in  the  District  Court ;  but  the  judg- 
ment was  affirmed,  on  writ  of  error,  in  the  Circuit  Court, 
and  the  defendants  removed  the  cause  into  this  court. 

I.  Theory  of  the  defendants  is,  that  the  discontinuance 
of  the  post-office,  even  if  it  was  the  exercise  of  a  lawful 
authority,  did  not  carry  with  it  the  removal  of  the  post- 
master; and  inasmuch  as  he  was  never  removed  by  the 
President,  they  contend  that  he  continued  to  be  the  post- 
master dejure  at  that  office,  and  that  as  such  he  was  entitled 
to  the  commissions  which  the  office  would  have  earned  if  it 
had  been  regularly  supplied  with  the  mails  as  theretofore, 
and  the  defendant  had  performed  all  the  duties  which  were 
devolved  upon  him  prior  to  its  discontinuance.  Suppose 
all  that  could  be  admitted,  still  it  is  obvious  that  it  would 
not,  without  more,  establish  a  valid  defence  to  the  action, 
as  it  would  yet  be  incumbent  upon  the  defendant  to  show 
that  he  had  a  right  to  retain  the  amount  which  came  to  his 
hands  before  the  office  was  discontinued,  and  to  set  off 
against  that  sum  the  damages  he  sustained  by  the  sub- 
sequent refusal  of  the  Postmaster-General  to  allow  him  a 
credit  equal  to  the  commissions  for  the  year  and  a  half  next 
following  the  time  when  the  order  of  discontinuance  was 
carried  into  effect 

Demand  of  the  plaintiffs  is  for  damages  for  not  paying 
over  moneys  which  came  to  the  hands  of  the  incumbent  of 
the  office  during  the  six  months  next  preceding  its  discon- 
tinuance, and  they  insist  that  he  had  no  right  to  retain  the 
amount  so  received  for  any  purpose,  but  was  bound  by  law 
to  pay  it  over  under  the  regulations  of  the  department  On 
the  other  hand,  the  defendants  insist,  in  argument,  that  he 
properly  retained  it,  and  might  lawfully  and  as  matter  of 
right  prove  his  supposed  claim  for  commissions  in  set-oft'  as 
an  answer  to  the  action  of  the  plaintiffs.    Nothing  of  the 
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kind  was  alleged  in  the  rejoinder,  and  nothing  of  the  kind, 
therefore,  was  admitted  by  the  demurrer.  All  that  the  re- 
joinder alleged  was,  that  the  commissions  of  the  office,  if  it 
had  not  been  unlawfully  discontinued,  would  have  been 
sufficient  to  justify  an  allowance  to  the  incumbent  of  two 
thousand  dollars  per  annum,  and  that  the  commissions  were 
wrongfully  withheld  from  him  by  the  department 

Taken  separately  from  the  other  averments  of  the  re- 
joinder, those  allegations  might  afford  some  countenance 
to  the  proposition  that  the  demurrer  admitted  away  the 
plaintiffs'  case;  but  the  whole  must  be  considered  together, 
and  when  so  considered,  it  is  evident  that  the  pleader,  when 
he  alleged  that  the  commissions  were  wrongfully  withheld 
from  the  incumbent  of  the  office,  meant  nothing  more  than 
that  he  was  wrongfully  prevented  from  earning  commis- 
sions, as  the  clear  and  indisputable  inference  from  the  in- 
troductory allegations  of  the  rejoinder  are  that  the  office 
was  never  supplied  with  the  mails  after  it  was  discontinued. 

n.  Commissions  are  allowed  to  deputy  postmasters,  at 
prescribed  rates,  on  the  postage  collected  at  their  respective 
offices  in  each  quarter  of  the  year,  or  in  due  proportion  for 
any  period  less  than  a  quarter,  and  they  are  required  by  law 
and  the  regulations  of  the  department  to  render  accounts 
quarter-yearly  of  the  receipts  and  expenditures  of  their 
offices,  which  are  expected  to  show  the  extent  of  their  lia- 
bility and  the  amount  of  the  commissions  to  which  they  are 
entitled.*  Viewed  in  the  light  of  these  suggestions,  it  is 
undeniable  that  the  real  claim  of  the  principal  defendant,  as 
exhibited  in  the  pleadings,  was  not  for  commissions  in  the 
sense  in  which  that  word  is  employed  in  the  acts  of  Con- 
gress and  the  regulations  of  the  department,  but  was,  in 
truth  and  fact,  a  claim  for  damages,  based  on  the  assump- 
tion that  he  had  been  wrongfully  prevented  from  earning 
such  commissions  by  the  neglect  and  refusal  of  the  Post- 
master-General to  supply  his  office  with  the  mails,  and  by 
its  unlawful  discontinuance.    Assuming  such  to  be  the  char- 

«  4  Stat,  at  Large,  102, 105;  10  Id.  29S. 


Dec.  1866.]         Wake  v.  United  States.  629 

Opinion  of  the  court. 

acter  of  the  claim  as  described  in  the  rejoinder,  then  it  fol- 
lows, as  a  necessary  consequence,  that  there  are  at  least  two 
difficulties  in  the  way  of  the  theory  of  the  defendants  which 
cannot  be  overcome. 

1.  Where  a  deputy  postmaster  collects  no  postages,  there 
can  be  no  commissions  allowed  under  the  acts  of  Congress 
in  force  during  the  period  embraced  in  this  controversy,  and 
as  the  office  was  not  supplied  with  the  mails  there  could  be 
no  receipts  from  boxes,  as  there  were  no  letters  or  other  mail 
matter  to  be  delivered.  Postage  commissions,  as  ascertained 
by  the  quarterly  accounts  of  deputy  postmasters  and  the  re- 
ceipts from  boxes,  during  that  period,  were  the  only  sources 
of  compensation  to  those  officers  allowed  by  law,  and  those 
sources  having  entirely  failed  in  this  case — ^yielding  nothing 
— ^the  department  possessed  no  authority  whatever  to  make 
any  other  allowance.* 

2.  Claim  of  the  principal  defendant  being  for  damages, 
and  not  for  commissions  or  receipts  from  boxes,  as  ascer- 
tained in  his  quarterly  accounts,  the  court  below,  if  the  case 
had  been  tried  on  the  merits,  could  not  have  sustained  the 
claim  as  a  credit  unless  it  had  appeared  affirmatively  that  it 
had  been  presented  to  the  Auditor  of  the  Post-office  Depart- 
ment, and  had  been  by  him  disallowed  in  whole  or  in  part, 
or  that  he  had  been  prevented  from  so  presenting  it  by  some 
unavoidable  accident.  Such  has  been  the  rule  in  respect  to 
credits  claimed  by  individuals  at  the  Treasury  Department, 
almost  from  the  foundation  of  the  government,  and  the 
original  provision  upon  that  subject  is  still  in  full  force.f 

Same  rule,  substantially,  has  been  prescribed  by  Congress 
in  the  trial  of  suits  against  delinquent  postmasters  and  mail 
contractors,  except  that  the  party  claiming  the  credit  is  re- 
quired to  present  the  claim  to  the  Auditor  of  the  Post-office 
Department.  No  claim  not  having  been  so  presented  and 
disallowed  in  whole  or  in  part  can  be  sustained  at  the  trial, 
unless  it  appear  that  the  defendant  is  then  in  possession  of 


*  9  Stat,  at  Large,  202;  10  Id.  298. 

t  1  Id.  515;  United  States  v,  Giles,  9  Granch,  212. 


I 
630  Ware  v.  United  States.  [Sup.  CL 

Opinion  of  the  court. 

vouchers,  not  before  in  his  power  to  procure,  and  that  he 
was  prevented  from  presenting  the  claim  for  credit  to  the 
auditor  by  some  unavoidable  accident* 

Testing  the  rejoinder  by  these  requirements  it  is  too  plain 
for  argument  that  it  is  defective  in  substance,  as  the  facta 
shown  in  the  allegations  are  in  several  respects  insufficient 
to  constitute  a  defence  to  any  part  of  the  plaintiff's  claim. 
Plain  inference  from  the  facts,  as  alleged  in  the  rejoinder,  is 
that  the  defendant  had  neither  collected  any  postages  nor 
earned  anything  as  receipts  from  boxes,  and  there  is  no  pre- 
tence, even  in  argument,  that  he  ever,  during  the  period 
embraced  in  this  controversy,  rendered  any  quarterly  ac- 
count. Neglecting  to  allege  those  facts,  or  any  of  them,  he 
utterly  fails  to  show  any  claim  to  commissions,  and  having 
omitted  to  allege  that  his  claim  for  credit  on  account  of 
damages  sustained  was  ever  presented  to  the  auditor  and 
disallowed,  he  fails  to  make  a  case  in  which  any  such  credit 
can  be  sustained  in  a  Federal  court. 

in.  But  suppose  it  were  otherwise,  still  we  are  of  the 
opinion  that  the  plaintifts  must  prevail,  because,  in  our 
judgment,  the  post-office  at  Kensington  was  lawfully  dis- 
continued. A  general  post-office  was  established  on  the 
twenty-sixth  day  of  July,  1775,  the  year  before  the  Declara- 
tion of  Independence.f  By  that  ordinance  it  was  directed 
that  a  line  of  posts  be  appointed  under  the  direction  of  the 
Postmaster-General,  from  Falmouth,  now  Portland,  to  Sa- 
vannah, with  as  many  cross-posts  as  he  shall  think  fit;  and 
he  was  authorized  to  appoint  as  many  deputies  as  to  him 
might  seem  proper  and  necessary.  Amendments  were  made 
to  that  ordinance  from  time  to  time  to  the  twenty-eighth 
daj'  of  October,  1782,  when  it  was  repealed,  and  a  supple- 
mental ordinance  was  adopted  in  its  place,  conferring  sub- 
stantially the  same  powers  upon  the  Postmaster-General. 
Those  powers  were  continued,  with  certain  alterations  and 
additions,  until  the  Constitution  of  the  United  States  was 

*  6  Stat,  at  Large,  88. 

t  1  Laws  of  the  United  States,  ed.  1816,  p.  649. 
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adopted.  Congress,  on  the  twenty-second  day  of  September, 
1789,  made  provision  for  the  appointment  of  a  Postmaster- 
General,  and  enacted  that  his  powers  and  salary,  aqd  the 
compensation  to  the  assistant  or  clerk  and  deputies  which 
he  may  appoint,  and  the  regulations  of  the  post-office,  shall 
be  the  same  as  they  last  were  under  the  regulations  and 
ordinances  of  the  late  Congress.* 

Throughout  that  period  post  routes  were  established  by 
Congress,  but  the  deputy  postmasters  were  invariably  ap- 
pointed by  the  Postmaster-General,  and  they  were  required 
to  receive  and  distribute  the  mails  at  the  places  designated  by 
the  appointing  power.  When  the  last-named  act  was  passed 
it  was  entitled  "  An  act  for  the  temporary  establishment  of 
the  post-office;"  but  it  was  continued  in  force,  from  time 
to  time,  without  any  material  alteration,  until  the  twentieth 
day  of  February,  1792,  when  the  act  was  passed  to  establish 
the  post-office  and  post-roads  within  the  United  8tates.t 
Authority  was  conferred  upon  the  Postmaster-General,  by 
the  third  section  of  that  act,  "  to  appoint  an  assistant  and 
deputy  postmasters  where  such  shall  be  found  necessary.''^ 
Same  authority  was  continued  in  the  same  terms  in  the  act 
of  the  eighth  of  May,  1794,  with  the  further  provision  that 
where  there  was  more  than  one  road  between  the  places 
mentioned  in  the  act,  he  might  direct  the  route  to  be  con- 
sidered the  post-road.§  Express  authority  was  conferred 
upon  the  Postmaster-General,  by  the  act  of  the  second  of 
March,  1799 j  to  establish  post-offices  and  appoint  postmasters 
at  all  such  places  on  the  post-roads  that  are  or  may  be  estab- 
lished by  law,  as  shall  appear  to  him  expedient.!!  Like 
power  was  conferred  upon  that  officer  by  the  lirst  section  of 
the  act  of  the  thirtieth  of  April,  1810,  which  also  enacted 
that  he  should  provide  for  the  carrying  of  the  mail  on  all 
post-roads  that  are  or  may  be  established  by  law,  and  as 
often  as  he,  having  regard  to  the  productiveness  thereof, 
and  other  circumstances,  shall  think  proper.  Tf 
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Power  to  establish  post-offices  and  post-roads  is  conferred 
upon  Congress,  but  the  policy  of  the  government  from  the 
time  the  General  Post-office  was  established,  has  been  to  del- 
egate the  power  to  designate  the  places  where  the  mails 
shall  be  received  and  delivered  to  the  Postmaster-General. 
Sufficient  evidence  of  that  fact  is  seen  in  the  references 
already  made  to  acts  of  Congress ;  but  if  more  be  needed  it 
will  be  found  in  the  first  section  of  the  act  of  the  third  of 
March,  1825,  entitled  "  An  act  to  reduce  into  one  the  sev- 
eral acts  establishing  and  regulating  the  Post-office  Depart- 
ment."* Provision  is  there  made  that  the  Postmaster-Gen- 
eral '^  shall  establish  post-offices  and  appoint  postmasters  at 
all  such  places  as  shall  appear  to  him  expedient,  on  the 
post-roads  that  are  or  may  be  established  by  law."  No  part 
of  that  provision  has  been  repealed  except  the  clause  as  to 
the  appointment  of  postmasters  for  offices  where  the  com- 
missions amount  to  or  exceed  one  thousand  dollars.  Such 
appointments  must  be  made  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate ;  but  in  all  other  cases 
the  power  of  appointing  postmasters  is  still  vested  in  the 
Postmaster-General,  and  his  power  to  establish  post-offices,  as 
there  conferred,  is  neither  repealed  nor  modified.  We  con- 
cur  with  the  plaintiffs,  that  the  power  to  discontinue  post- 
offices  is  incident  to  the  power  to  establish  them,  unless 
there  is  some  provision  in  the  acts  of  Congress  restraining 
its  exercise.f 

Undoubtedly  Congress  might  discontinue  a  post-office 
which  they  had  previously  established  by  law,  and  it  is  dif- 
ficult to  see  why  the  Postmaster-General  may  not  do  the 
same  thing  when  acting  under  an  act  of  Congress  expressed 
in  the  very  words  of  the  Constitution  from  which  Congress 
derives  its  power.  Strong  necessity  exists  that  the  power  of 
the  Postmaster-General  in  this  behalf  should  be  upheld  so 
long  as  the  offices  are  established  by  his  authority.  New 
facilities  for  transportation  may  call  for  change  of  location, 
or  it  may  appear  that  the  location  was  unadvisedly  selected, 

*  4  SUt.  at  Large,  102.  f  Ex  parte  Hennen,  12  Peters,  261. 
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either  from  want  of  proper  information  or  through  misrep- 
resentation. Some  of  these  causes  must  be  constantly  oper- 
ating in  a  sphere  of  action  so  vast  and  diversified  as  that  of 
the  Post-office  establishment.  Probably  it  was  such  reasons 
and  others  of  a  like  character  that  gave  rise  to  the  practice 
which  is  believed  to  have  been  coeval  with  the  creation  of 
the  department.  Such  a  practice,  which  it  is  understood 
has  been  in  constant  exercise  for  more  than  three-fourths  of 
a  century,  is  certainly  entitled  to  weight  in  the  construction 
of  an  act  of  Congress  appertaining  to  the  powers  of  a  de- 
partment of  the  government.  Much  support  to  that  view 
of  the  subject  is  also  derived  from  the  acts  of  Congress 
recognizing  the  power  as  one  subsisting  in  the  Postmaster- 
General.  Section  eleven  of  the  act  of  the  second  of  July, 
1836,  requires  the  Postmaster-General  to  cause  to  be  certified 
to  the  auditor  of  the  department  "  all  establishments  and 
disconiirmances  of  posUofficeSy  and  all  appointments,  deaths, 
resignations,  and  removals  of  postmasters,"  and  the  second 
section  of  the  act  of  the  third  of  March,  1851,  provides  that 
no  post-office  now  in  existence  shall  be  discontinued  .... 
in  consequence  of  any  diminution  of  the  revenues  that  may 
result  from  that  act.*  When  weighed  in  connection  with 
the  immemorial  usages  of  the  department,  those  acts  of  Con- 
gress recognizing  the  existence  of  the  power,  may  well  be 
regarded  as  a  legislative  interpretation  of  the  provision  au- 
thorizing the  Postmaster-General  to  establish  post-offices, 
and  as  sanctioning  a  construction  in  conformity  to  that  well- 
known  usage. 

Possessing  that  power  it  was  lawful  for  the  Postmaster- 
General  to  exercise  it,  notwithstanding  the.postmaelter  had 
been  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  because  the  incumbent  accepted 
the  appointment  subject  to  the  legal  contingency  that  the 
post-office  might  be  discontinued.  Congress,  therefore,  by 
necessary  implication,  authorized  the  Postmaster-General  to 
discontinue  any  such  post-office  whenever  it  should  appear 

*  6  Stat,  at  Large,  S2 ;  9  Id.  690. 
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to  him  to  be  expedient  and  proper,  and  having. exercised 
that  discretion  it  is  not  possible  to  hold  that  the  discontinu- 
ance was  unlawful. 

Learned  counsel  will  hardly  contend  that  Congress  might 
not  have  discontinued  that  office,  and  our  conclusion  is  that 
the  same  effects  flow  from  the  discontinuance  in  this  case  as 
if  it  had  been  directly  declared  by  an  act  of  Congress. 

Defendant,  when  the  post-office  was  discontinued,  ceased 
to  be  postmaster  at  Kensington,  because  there  was  no  longer 
any  post-office  at  that  place.  He  was  never  entitled  to  any 
compensation  except  commissions  and  receipts  from  boxes, 
and  those  sources  of  compensation  were  extinguished  when 
the  post-office  was  discontinued,  and  he  lost  nothing  to  which 
he  was  entitled. 

The  judgment  of  the  Circuit  Court  is  therefore 

Affibmkd. 


The  Nassau. 


1.  The  jurigdiction  of  a  court  of  admiralty  over  a  vessel  captured  jttre  belUj 

is  determined  by  the  fact  of  capture.  The  filing  of  a  libel  is  not  neces- 
sary to  create  it. 

2.  When,  under  the  act  of  Congress  of  the  25th  March,  1S62,  for  the  better 

administration  of  the  law  of  prize  (12  Stat,  at  Large,  874),  the  prize 
commissioners  authorized  by  the  act  certify  to  a  District  Court  that  a 
prize  vessel  has  arrived  in  their  district,  and  has  been  delivered  into  their 
hands,  this  is  sufiicient  evidence  to  the  court  that  the  vessel  is  claimed 
as  a  prize  of  war  and  in  its  jurisdiction  as  a  prize  court. 

8.  Demands  against  property  captured  as  prize  of  war  must  be  adjusted  in 
a  prize  court  The  property  arrested  as  prize  is  not  attachable  at  the 
suit  of  private  parties.  If  such  parties  have  claims  which,  in  their 
view,  override  the  rights  of  captors,  they  must  present  them  to  the 
prize  court  for  settlement. 

4.  Whether  a  maritime  lien  for  work  and  materials  alleged  to  have  been 
furnished  to  a  vessel  prior  to  her  capture  jure  belli  is  lost  by  such  cap- 
ture, is  a  proper  subject  for  investigation  and  decision  by  the  prize  court 
before  which  the  captured  vessel  is  brought  for  adjudication ;  and  which 
the  parties  setting  up  such  lien  can,  on  presentation  of  their  claim  to 
that  tribunal,  properly  have  decided. 
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6.  But  if  such  parties  do  not  so  present  and  ask  to  have  it  decidedi  the  ques- 
tion is  not  properly  before  this  court  for  reyiew,  in  a  case  where  the 
District  Court  has  only  dismissed  the  libel  as  improperly  filed  on  its 
instance  side. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York;  the  case  being  thus: 

On  the  17th  of  June,  1862,  Harlan,  HoUingsworth  &  Co., 
a  mercantile  firm  doing  business  at  Wilmington,  Delaware, 
filed  a  libel  in  admiralty,  on  the  instance  side  of  the  District 
Court  for  the  Southern  District  of  New  York,  against  the 
steamship  Nassau,  then  in  the  port  of  New  York,  for  repairs 
done  to,  and  materials  furnished  for,  the  said  vessel,  in  June, 
1860.  On  the  same  day,  in  obedience  to  a  monition  prop- 
erly issued,  the  marshal  attached  the  vessel,  and  made  return 
that  she  was  at  the  time  in  the  custody  of  the  prize  com- 
missioners. Afterwards,  on  the  27th  day  of  June,  the  prize 
commissioners  certified  that  the  steamer,  an  alleged  prize 
of  war,  arrived  at  the  port  of  New  York  on  the  2d  day  of 
June,  and  was  delivered  into  their  hands,  and  was  then  in 
their  custody.  These  commissioners,  it  may  be  here  stated, 
were  officers  acting  under  the  authority  of  an  act  of  Con- 
gress,* which  directs,  that  when  any  property  captured  as 
prize  is  brought  into  any  district  of  the  United  States  for 
adjudication,  it  shall  be  the  duty  of  the  prize  commissioners 
to  receive  and  keep  it  until  by  proper  process  of  the  court 
it  shall  be  placed  in  the  custody  of  the  marshal. 

A  motion  having  been  made  by  the  district  attorney,  in- 
tervening for  the  United  States,  to  dismiss  the  libel — on  the 
ground  that  a  vessel  under  arrest  as  prize  of  war  was  within 
the  cognizance  of  the  prize  court,  and  could  not  be  attached 
in  a  private  action,  and  that  all  legal  and  equitable  demands 
against  her  must  be  adjudicated  in  the  prize  court — the  Dis- 
trict Court  sustained  the  motion,  and  dismissed  the  libel; 
and  the  Circuit  Court,  on  appeal,  affirmed  the  decree.  The 
case  was  now  brought  here  to  review  that  decision;  the 
libellants  insisting  that  the  order. of  dismissal  was  without 
authority  of  law. 

*  Act  of  25th  March,  1862, 12  Stat,  at  Large,  874. 
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Mr.  J,  T.  Williams^  for  the  appellants: 

It  will  be  readily  inferred  from  the  dates  in  this  case — and 
the  fact  will  doubtless  be  conceded  to  be  so— that  it  was  in 
consequence  of  the  Rebellion,  and  the  suspension  of  the 
authority  of  the  Federal  courts  in  the  Southern  ports,  the 
ports  between  which  the  Nassau  was  doubtless  plying, — ^that 
the  libellants  were  forced  to  wait  from  June,  1860,  when  the 
repairs,  which  are  the  foundation  of  this  suit,  were  made,  till 
June,  1862,  when  they  filed  their  libel,  before  they  could 
pursue  their  claim.  In  the  beginning  of  our  civil  war  the 
vessel,  no  doubt,  sailed  from  a  Southern  port,  and  nothing 
more  seems  to  have  been  heard  of  her  by  these  libellants 
who  had  given  their  labor  to  her  until  June,  1862,  when 
she  came  into  the  port  of  New  York,  and  was  delivered  into 
the  hands  of  the  "prize  commissioners."  The  case  shows 
that  thereupon,  immediately,  on  the  17th  June,  1862,  and 
before  any  prize  suit  had  been  commenced^  or  the  prize  com- 
missioners had  certified  that  she  was  in  their  hands,  the 
libellants  filed  their  libel  in  the  District  Court  for  New 
York,  setting  up  their  claim  and  maritime  lien,  and  praying 
the  usual  process  and  sale  for  payment. 

For  the  purposes  of  the  present  argument,  the  claim  of 
the  libellants  must,  of  course,  be  taken  to  be  just  and  legal, 
and  one  that  would  have  been  pronounced  for,  had  not 
the  libel  been,  at  the  instance  of  the  government,  summarily 
dismissed.  The  government  cannot  here  argue  that  the 
claim  was  unjust  or  doubtful,  and  so  beg  the  question  upon 
a  hearing  of  which  it  has  deprived  the  party  asserting  the 
claim. 

This  being  so,  is  it  law — ^while  a  vessel  is  m  the  hands  of 
prize  commissioners,  no  otherwise  than  as  an  alleged  prize 
of  war — it  not  being  shown  how  she  came  into  the  hands 
of  such  commissioners,  nor  in  any  respect  how,  or  on  what, 
the  government  claim  is  founded — that  no  private  citizen 
can  proceed  against  her  in  a  civil  action,  to  bring  her  into 
the  District  Court  upon  a  claim  confessedly  legal  and  meri- 
torious? 

Such  a  proposition  cannot  be  maintained. 
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At  the  time  when  the  libellants  filed  their  libel  for  repairs 
and  materials,  no  libel  in  prize  had  been  filed.  The  vessel 
was  not  within  the  jurisdiction  of  any  court.  Certainly, 
until  a  libel  in  prize  had  been  filed,  any  one  had  a  right  to 
proceed  against  the  vessel  for  a  meritorious  claim.  Suppose 
the  government  had  never  filed  a  libel.  How  then  ?  This 
libel  of  ours  was  not  only  filed  before  the  government  filed  * 
any  of  theirs,  but,  for  aught  that  appears,  before  it  had 
a  design  of  filing  one.  Even  the  commissioners  had  not 
acted. 

Of  course,  there  can  be  no  pretence  of  a  conflict  of  juris- 
diction. The  libellants  did  not  seek  to  take  the  vessel  out  of 
the  jurisdiction  of  one  court  and  bring  her  into  the  juris- 
diction of  another.  They  first  brought  her  within  the  jur- 
isdiction of  a  court  having  general  jurisdiction,  not  only  of 
their  claim,  but  of  the  claims  of  their  antagonists. 

It  cannot  be  questioned  that  the  District  Courts  of  the 
United  States  have  concurrent  jurisdiction  in  prize  as  well 
as  in  admiralty.  The  jurisdiction  of  the  prize  court  in  Eng- 
land— which  is  a  special  jurisdiction,  conferred  by  a  special 
commission  from  the  Crown,  and  only  when  the  exigencies 
of  war  seem  to  require  it — extends,  no  doubt,  only  to  cases 
of  prize.  But  in  this  country  prize  courts  and  the  courts  of 
admiralty  are  blended — consolidated  under  one  and  the  same 
statutory  jurisdiction — ^and  although  the  practice  in  prize 
cases  varies  somewhat,  in  some  particulars,  from  that  which 
obtains  in  admiralty  cases,  the  jurisdiction  is  one  and  the 
same. 

The  Judiciary  Act*  provides  that  the  District  Courts  shall 
"  have  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction;"  and  similar  provision 
is  made  by  the  act  of  1812,  "  concerning  letters  of  marque, 
prize,  and  prize  goods,"!  which  enacts  that  "  the  District 
Courts  of  the  United  States  shall  have  exclusive  original 
cognizance  of  all  prizes  brougKt  into  the  United  States,  as 
in  civil  causes  of  admiralty  and  maritime  jurisdiction." 

*  i  9.  t  8  6,  Stat,  at  Large,  761. 
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In  Glass  v.  Sloop  Betsy*  which  was  a  decision  prior  to  the 
act  of  1812,  the  court  say : 

"The  truth  is,  Admiralty  is  the  genus;  iDStance  and  Priae 
Courts  are  the  species^  comprehended  in  the  grant  of  admiralty 
jurisdiction." 

^  We  must  beware,  then,  how  we  attempt  to  apply  to  our 
courts  the  dicta,  or  even  the  adjudications,  of  English  tribu- 
nals. The  foundations  of  the  respective  jurisdictions  being 
wholly  different,  nothing  but  confusion  and  error  can,  by 
such  attempts,  ensue. 

These  matters  being  settled,  we  may  confidently  argue 
that  no  title,  whether  it  be  derived  from  capture  as  prize  of 
war  or  otherwise,  can  be  higher  than  that  which  is  acquired 
by  purchase.  Whatever  may  be  the  legal  altitude  of  the 
claim  of  the  government  to  the  vessel  in  question,  a  citizen 
may  ask  of  a  court  that  it  hear  him  as  a  citizen  suitor,  as- 
serting a  superior  prior  claim  to  the  whole,  or  some  portion 
of  it ;  and  his  claim,  in  such  a  case,  ought  not  to  be  dis- 
missed without  a  hearing. 

Between  a  claim  from  purchase  and  a  lien  for  repairs 
made  in  good  faith,  in  furtherance  of  the  public  interest,  in 
full  reliance  upon  a  universal  principle  of  law,  which  has 
had  the  sanction  of  all  nations  for  a  thousand  years — ^law 
which,  unlike  a  contract,  bends  to  no  local  interpretation, 
but  is  alike  uniform  and  universal — ^there  can  be  no  essential 
difference. 

But  were  it  never  so  well  settled  that  a  valid  prize  claim 
overrides  a  lien  and  claim  like  that  of  the  libellants,  no  one 
will  pretend  that  an  invalid  prize  claim  will  have  the  same 
effect  And  will  the  court  assume  that  this  "prize  claim" 
was  valid  when  no  fact  appears  upon  the  record  to  show  it, 
and  the  government  was  not  able  to  assert  that  the  vessel  was 
anything  more  than  "  an  alleged  prize  of  war?"  Or  assume 
that,  had  the  libellants  been  permitted  to  do  so,  they  would 
not  have  been  able  to  show  that  this  alleged  claim  was  not  a 

*  8  Dallas,  12. 
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valid  one?  If  invalid,  can  the  government  be  heard  to  dis- 
pute the  claim  of  the  libellants? 

What  the  libellants  did  in  this  case  was  in  accordance 
with  ancient  practice,  A  vessel  can  be  libelled  by  as  many 
and  as  various  parties  and  actions  as  a  man  can  be  sued  by. 
Coming  in  as  a  claimant  or  petitioner  in  the  suit  of  another 
is  permitted  only  in  special  cases,  and  the  practice  is  not 
fevored.  It  was  competent  for  the  government  to  intervene 
in  the  suit  of  the  libellants,  and  to  contest  the  validity  of 
their  claim  and  lien,  on  whatever  ground  they  saw  fit,  and, 
if  successful,  they  had  the  field  to  themselves,  so  far  as  the 
libellants  were  concerned.  They  could  probably,  even  in 
that  suit,  have  asked  for  a  sentence  of  condemnation  of  the 
vessel;  or,  perhaps  more  orderly,  they  should  have  filed  a 
separate  libel  for  that  purpose.  But  the  libellants  had  no 
possible  way  of  presenting  their  claim  to  the  acyudication 
of  the  court  but  by  filing  an  original  libel.  It  cannot  be 
suggested  that  their  situation  would  have  been  better  if  they 
had  waited  till  after  the  government  had  filed  its  libel.  As 
we  have  already  asked,  what  if  the  government  had  never 
done  so?  Or  how  can  it  be  said  that  the  government  had  a 
right  to  file  its  libel  first;  or  that,  if  the  libellants  had  filed 
theirs  after  the  government  had  filed  its,  a  motion  to  dis- 
miss would  not  have  been  granted  with  equal  propriety  ? 

The  action  of  the  District  Court  proceeded,  of  course,  on 
the  ground  that  a  prize  condemnation  had  the  effect  to 
efface  all  maritime  liens;  the  court  forgetting  that  a  prize 
condemnation  had  not  taken  place,  and  that  there  was  as 
yet  no  evidence  upon  which  the  court  could  pronounce  such 
condemnation. 

n.  A  valid  claim  to  a  vessel  as  prize  of  war,  does  not 
efface  or  override  the  claim  and  lien  upon  her,  given  to  a 
material-man  by  the  general  maritime  law. 

The  principle  that  a  forfeiture,  as  prize,  has  no  such  effect 
upon  a  maritime  lien  given  by  the  general  maritime  law, 
was  admitted  by  Sir  William  Scott,  in  the  Vrow  Sarah* 

*  Beferred  to  in  a  note  in  1  DocUon's  Admiralty,  p.  865-6. 
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also  in  The  Oonstantia*  and  claims  founded  on  such  liens 
were  allowed,  even  in  an  English  prize  court  In  The  Belvi- 
derCy  the  same  learned  judge  admitted  that  prize  did  not 
override  a  "positive  lien  upon  the  ship." 

The  TobagOj  and  some  other  cases  cited  upon  the  brief  of 
the  other  side,  are  distinguishable. 

[The  learned  counsel  then  went  into  a  critical  and  very 
learned  examination  of  these  cases,  endeavoring  to  distin- 
guish them  from  the  present] 

Mr.  AshtoTij  Assistant  Attorney- General,  contra: 

1.  The  vessel  having  been,  at  the  time  of  the  filing  of  the 
libel,  in  the  possession  of  the  prize  commissioners,  was  in 
the  custody  of  the  law,  and  subject  only  to  the  orders  and 
decrees  of  the  prize  court  of  admiralty.f 

2.  Whether  a  mere  lien  on  property  captured  jure  belli  is  or 
is  not  an  interest  sufficient  to  support  a  claim  in  a  court  of 
prize — a  point  that  opposing  counsel  have  argued  so  learn- 
edly— is  a  question  which  really  does  not  arise  in  the  case  as 
it  now  stands  here.  The  District  Court — as  an  instance  cofwri 
of  admiralty — ^had  no  jurisdiction  of  the  libel  filed  by  these 
libellauts  in  a  case  where  the  vessel  had  been  captured  and 
was  plainly  about  to  be  proceeded  in  as  prize  of  war.  The 
point  made  need  not,  therefore,  be  replied  to* 

Yet  we  apprehend  it  to  be  clear,  on  the  authority  of 
American  not  less  than  of  English  cases,J  that  such  mere 
lien  is  not  maintainable  on  the  prize  side  of  the  District 
Courts  against  the  vessel,  or  the  proceeds  thereof,  and  hence 
that  the  order  of  the  court  below  dismissing  the  one  set  up 
in  this  case,  was  right 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 
It  is  the  practice  with  civilized  nations,  when  a  vessel  is 

♦  Edwards,  232. 

f  1  Kent's  Commentaries,  101-108,  and  cases  cited;  Act  of  March  26, 1862. 

t  The  Eenrom,  2  Robinson,  6;  The  Tobago,  5  Id.  222;  TheMarianna,  6 
Id.  24;  The  Frances  (Thompson's  Claim),  8  Cranch,  S36;  Id.  (Irvln's 
Claim),  Id.  418 ;  Bolch  v,  DarreU,  Bee,  74 ;  The  Mary,  9  Cranch,  126. 


Dec.  1866.]  The  Nassau.  641 

Opinion  of  the  court. 

captured  at  sea  as  a  prize  of  war,  to  bring  her  into  some 
convenient  port  of  the  government  of  the  captor  for  adjudi- 
cation. The  title  is  not  transferred  by  the  mere  fact  of  cap- 
ture, but  it  is  the  duty  of  the  captor  to  send  his  prize  home, 
in  order  that  a  judicial  inquiry  may  be  instituted  to  deter- 
mine whether  the  capture  was  lawful,  and  if  so,  to  settle  all 
intervening  claims  of  property.  Until  there  is  a  sentence 
of  condemnation  or  restitution,  the  capture  is  held  by  the 
government  in  trust  for  those  who,  by  the  decree  of  the 
court,  may  have  the  ultimate  right  to  it. 

But  it  is  argued  that  the  libel  in  this  case  was  sustainable, 
because  no  libel  in  prize  had  been  filed,  and  until  this  was 
done  any  one  had  the  right  to  proceed  against  the  vessel  for 
a  meritorious  claim.  If  this  were  so,  it  would  greatly  lessen, 
with  captors,  the  stimulus  to  activity  so  necessary  in  time 
of  war,  for  they  could  never  tell  how  many  private  actions 
they  would  have  to  defend  before  they  could  reap  the  fruits 
of  their  enterprise  and  valor.  Sound  policy,  as  well  as  the 
law  of  prize,  therefore,  requires  that  all  demands  against 
captured  property  must  be  adjusted  in  a  prize  court,  and 
that  the  property  arrested  as  prize  shall  not  be  attachable 
at  the  suit  of  private  parties.  K  such  parties  have  claims 
which,  in  their  view,  override  the  rights  of  captors,  they 
must  present  them  to  the  prize  court  for  settlement. 

The  fact  of  capture  determines  the  jurisdiction,  and  not 
the  filing  of  a  libel.  When  captured  as  prize  of  war  the 
property  is  in  the  custody  of  the  law,  and  remains  there  to 
await  the  decision  of  a  prize  court,  and,  if  condemned,  all 
claims  to  the  property  are  by  it  adjusted.  Any  other  rule 
would  work  great  hardship  to  captors,  and  tend  to  cripple 
the  operations  of  government  during  time  of  war.  Under 
the  provisions  of  the  act  of  Congress  for  the  better  adminis- 
tration of  the  law  of  prize,*  it  is  directed  that,  whenever 
any  property  captured  as  a  prize  is  brought  into  any  district 
of  the  United  States  for  adjudication,  it  shall  be  the  duty  of 
the  prize  commissioners  to  receive  it  and  keep  it,  until  by 

♦  12  Stat,  at  Large,  874. 

VOL.  IT.  41 
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the  proper  process  of  the  court,  it  shall  be  placed  in  the  cus- 
tody of  the  marshal  of  the  district. 

When,  therefore,  in  this  case,  the  prize  commissioners 
certified  to  the  court  below  that  the  prize  steamer  Nassau 
had  arrived  in  the  District  of  New  York,  and  was  delivered 
into  their  hands,  there  was  sufficient  evidence  before  the 
court  that  the  vessel  was  claimed  as  prize  of  war,  and  in  the 
jurisdiction  of  a  prize  court;  and  the  motion  to  dismiss  this 
libel,  filed  by  private  parties,  was  properly  entertained  and 
decided. 

Whether  a  maritime  lien,  like  the  one  in  this  case,  is  lost, 
when  the  property  is  captured  jure  belli j  would  have  been  a 
proper  question  for  investigation  and  decision  by  the  prize 
court  that  condemned  the  Nassau,  and  which  the  libellants, 
on  presentation  to  that  tribunal,  could  have  had  decided* 

Not  having  done  so,  the  question  is  not  before  this  court 
for  review. 

The  decree  of  the  Circuit  Court  is 

Affirmed. 


United  States  v.  Lb  Baron. 

1.  When  a  contract  is  alleged  by  the  pleadings  to  have  been  made  on  a  cer- 

tain day,  it  is  no  variance  to  offer  in  evidence  a  written  contract,  which 
took  effect  on  a  different  day. 

2.  If  it  be  proved  that  a  bond  bearing  date  the  first  day  of  the  month,  did 

not  become  obligatory  until  the  fifteenth,  this  is  no  variance,  although 
the  bond  is  counted  on  in  the  pleadings  as  a  contract  made  on  the  first 
day  of  the  month  and  bearing  that  date. 

Error  to  the  Circuit  Court  for  the  Southern  District  of 
Alabama.  ^ 

This  was  an  action  of  debt  brought  by  the  United  States 
against  Le  Baron,  surety  of  Beers,  deputy  postmaster  at 
Mobile,  on  an  official  bond,  dated  the  first  of  July^  1850. 

The  declaration  set  out — 

"  For  that  whereas,  heretofore,  to  wit,  on  the  first  day  of  Jti/y, 
A.  D.  1850,  at  Mobile,  to  wit,  in  the  State  aforesaid  and  within 
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the  jurisdiction  of  this  court,  the  said  Le  Baron,  by  his  certain 
writing  obligatory  sealed  with  his  seal,  kQ,, acknowledged  himself 
to  be  held  and  jfirmly  bonnd  to  the  United  States  in  the  sum  of 
120,000.'' 

The  assignments  of  the  breaches  were  laid  in  these  words: 

"  That  while  the  said  Beers  was  deputy  postmaster  as  afore- 
said under  said  writing  obligatory,  and  after  the  making  and 
delivery  thereof,  to  wit,  on  the  10th  day  of  July  aforesaid,  and 
divers  other  days  before  the  commencement  of  the  suit,"  Ac. 

The  case  had  been  already  before  this  court  at  December 
Term,  1856,  and  is  reported  in  19  Howard.*  The  facts  then 
thus  appeared: 

Beers  was  appointed  deputy  postmaster  at  Mobile  by  the 
President  during  the  recess  of  the  Senate,  and  received  a 
commission  bearing 'date  in  April,  1849,  to  continue  in  force 
until  the  end  of  the  next  session  of  the  Senate,  that  is  to  say 
nntil  the  80th  of  September,  1850. 

In  April,  1850,  before  the  old  term  had  expired,  he  was 
nominated  by  the  President  to  the  Senate  for  the  same 
office ;  and  the  nomination  having  been  confirmed,  a  com- 
mission was  made  out  and  signed  by  President  Taylor,  but 
the  President  dying,  it  had  not  been  transmitted  to  him  at 
the  date  of  the  bond,  July  1st  The  condition  of  the  bond 
was  simply  that  whereas  Beers  was  "  deputy  postmaster  at 
Mobile,"  "now,  if  he  should  well  and  truly  execute  the 
duties  of  the  said  office,"  the  bond  should  be  void.  There 
was  nothing  therefore  in  the  bond  to  show  to  which  term 
of  office  it  meant  to  apply;  whether  to  the  earlier  one  which 
underlaid  the  second,  or  to  the  second  which  overlapped  par- 
tially ttie  first.  The  default  assigned  as  a  breach  of  the  bond 
was  admitted  to  have  occurred  under  the  second  appoint- 
ment; and  the  principal  question  on  the  writ  of  error  then 
before  this  court,  was,  whether  the  bond  secured  the  faithful 
performance  of  the  duties  of  the  office  under  the  first  or 
under  the  second  appointment 

♦  Page  78. 
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The  third  plea  of  the  defendant  alleged  that  from  the  Ist 
July  until  the  30th  September,  Beers  was  deputy  postmas- 
ter, under  an  Executive  appointment,  made  by  the  President 
during  the  recess  of  Congress,  and  that  the  bond  sued  on 
was  intended  to  apply  to  that  appointment  and  to  that  term 
alone,  and  that  during  that  term  no  default  had  occurred. 
The  replication  was  "  that  omand  after  the  delivery  by  the  de- 
fendant of  the  bond  aforesaid,  to  wit,  on  the  1st  day  of  July," 
and  from  thenceforward  for  four  years.  Beers  held  under 
the  appointment  confirmed  by  the  Senate,  and  that  the  bond 
was  made  for  the  faithful  discharge  of  duty  under  this  ap- 
pointment— the  last  one.  The  rejoinder  was,  that  "  at  the 
time  of  the  execution  of  the^bond,"  Beers  was  not  postmas- 
ter under  the  appointment  set  forth  in  the  replication,  but 
under  the  Executive  appointment — and  that  the  bond  se- 
cured the  performance  of  duty  only  during  the  time  men- 
tioned in  the  plea.  Issue  was  joined  on  this  rejoinder  of  the 
defendant. 

The  court  held  that  the  bond  being  an  oflBcial  and  statu- 
tory bond,  spoke,  not  like  ordinary  bonds,  from  its  date,  but 
from  the  time  when  it  reached  the  Postmastef-Qeneral  and 
was  accepted  by  him.  The  judgment  was  reversed  and  a 
venire  de  novo  awarded. 

On  a  subsequent  trial  it  was  proved  that  the  bond  was  ac- 
cepted July  15th.  Thereupon  the  Circuit  Court  instructed 
the  jury  that  if  the  bond  given  in  evidence  was  not  approved 
until  July  15th,  1850,  there  was  a  variance  between  the  al- 
legation and  the  proof.  And  a  verdict  having  gone  accord-* 
ingly  for  the  defendant,  the  instruction  just  mentioned  was 
the  chief  matter  now  assigned  as  error.  A  few  exceptions 
to  the  admission  of  evidence  also  appeared  upon  the  record. 

Messrs.  Reverdy  Johnson^  M  S.  DargaUy  and  G.  N.  Steioart^ 
far  the  defendants  in  error : 

The  substance  of  the  issue  was,  whether  Beers  was,  on  the 
first  day  of  July,  1850,  deputy  postmaster  under  his  appoint- 
ment confirmed  by  the  Senate.  Whether  he  was  or  not, 
depended  on  the  question  whether  the  bond  was  accepted 
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on  that  day,  and  thus  became  a  perfect  obligation  on  the 
said  first  day.  The  proof  showing  that  the  bond  was  not 
accepted  until  the  15th,  there  could,  under  the  decision  in 
19th  Howard,  when  the  case  was  here  before,  be  no  other 
instructions  given  than  were  given  by  the  court.  The 
declaration  described  one  bond  and  proved  another. 

Suppose  that  the  pleader  had  in  his  replication  alleged 
the  true  day  on  which  the  bond  was  accepted,  and  the  office, 
to  which  it  was  intended  to  apply,  vested,  that  is.  to  say  that 
he  had  alleged  in  his  replication  that  the  bond  was  accepted 
by  the  Postmaster- General  on  the  15th  of  July,  1850;  this 
replication  would  have  been  a  clear  departure  from  the 
declaration,  which  described  a  bond  operative  from  the  first 
of  that  month. 

In  HaU  V.  Matthew  Denbigh  and  others,  reported  so  far  back 
as  Croke  Elizabeth,*  the  declaration  described  a  deed  as 
bearing  date  the  first  of  November  (39  Eliz.),  but  did  not 
aver  when  it  was  delivered.  After  judgment,  there  was  a 
motion  in  arrest  of  judgment,  because  it  was  not  averred 
when  the  deed  was  delivered  :  after  several  arguments,  the 
court  said  the  declaration  was  well  enough,  because  it  must 
be  intended  that  the  deed  was  delivered  on  the  day  of  its 
date,  and  further,  if  it  had  been  delivered  on  a  subsequent 
day,  and  so  averred  in  the  replication,  this  would  have  been 
a  departure. 

The  later  case  of  Williams  v.  Jones^-f  is  to  the  same  effect 
and  in  principle  similar  to  ours.  The  declaration  in  our 
case  describes  a  bond  dated  the  1st  July.  By  implication, 
this  means  delivery  on  that  day.  A  delivery  on  another  day 
may  be  proved,  it  is  true,  by  parol,  because  as  this  court  has 
decided  in  regard  to  this  particular  bond,  there  is  a  case  of 
exception  to  the  general  rule,  and  such  proof  is  held  not  to 
contradict  the  instrument; J  but  when  it  is  proved,  the  bond 
is  varied,  and  no  longer  conforms  to  the  bond  described  nor 
to  the  profert,  and  is  therefore  fatally  variant  from  both. 

*  Pago  773.  t  ^  BarnweU  and  Crcsswell,  lOS. 

X  19  Howard,  78. 
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It  is  true  that  the  replication  to  the  third  plea  asserts  that 
the  bond  was  made  for  the  proper  discharge  of  the  duties 
of  the  second  ofBce,  and  the  rejoinder  says  it  applied  to  uud 
covered  only  the  time  set  forth  in  the  plea,  and  no  other. 
But  these  are  only  the  legal  conclusions  of  the  pleaders,  and 
not  averments  of  fact.  These  allegations  are  not  traversable 
nor  issuable,  involve  questions  of  law  only  depending  on  the 
facts  alleged  and  proved,  which  alone  can  determine  the 
duties  involved  by  the  contract.  These  assertions,  then,  on 
both  sides,  are  wholly  immaterial.* 

The  plaintiff  undertook,  therefore,  by  his  pleadings,  to 
.establish  before  the  jury  four  propositions:  1.  That  the  bond 
was  made  and  delivered  on  the  Ist  of  July,  1860,  and  -was 
operative  from  that  day.  2.  That  Beers  was  in  office  on 
that  day  under  the  second  appointment.  3.  That  the  sena- 
torial term  of  office,  or  second  term,  embraced  the  time  as 
early  as  the  1st  July,  1850.  4.  That  as  a  consequence  the 
defendant  was  liable  for  moneys  received  by  .the  postmaster 
on  the  1st  and  10th  of  July,  1850. 

But  with  the  admitted  fact  that  the  bond  was  not  accepted 
till  July  15th,  and  the  decision  when  the  case  was  here  be- 
fore, that  it  operated  but  from  that  day,  he  undertook  an 
impossibility. 

Mr,  AshtoTij  Assistant  Attorney-General^  for  the  plaintiff  m 
error: 

The  bond  given  in  evidence  sustained  the  declaration. 
The  time  of  the  making  it  is  laid  under  a  videlicet.  It  was 
not,  therefore,  necessary  to  prove  it  as  averred.f  Though  a 
deed  takes  effect  only  from  its  delivery,  yet  the  delivery  need 
not  be  stated  in  pleading.  J  A  plaintiff  may  reply  or  show  in 
evidence  that  a  deed  was  really  made  on  a  different  day 
from  that  of  its  date  as  stated  in  the  body  of  it.§ 

In  the  plaintiff's  replication  to  the  third  plea  the  time  of 

*  Gould  on  Pleading,  183,  }  29. 
t  McDade  v.  The  State,  20  Alabama,  81. 
X  Tompkins  v.  Corwin,  9  Cowen,  256. 
I  Serle  v.  Darford,  1  Lord  Raymond,  120. 
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the  making  and  delivery  of  the  bond  are  laid  under  a  videl- 
icet 

The  issue  was  joined  on  the  rejoinder  of  the  defendant  to 
this  replication.  The  rejoinder  was :  "  That  at  the  time  of  the 
exeeuiion"  of  the  bond  "Beers  was  not  postmaster  in  the 
manner  and  for  the  term  of  o£Elce  set  forth  in  the  replica- 
tion, but  was  postmaster  by  Presidential  appointment." 

The  execution  of  the  bond  included  its  signing,  sealing, 
and  delivery.*  The  making  of  the  bond  would  seem  to  be 
the  writing  of  itf  This  rejoinder,  then,  tendered  the  sub- 
stantial issue  in  the  case,  and  upon  that  the  parties  went  to 
trial. 

The  former  decision  of  this  court  covers  the  merits  of  the 
case  now. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court. 

It  was  decided,  when  this  case  was  in  this  court  before, 
that  the  bond,  which  is  the  foundation  of  the  suit,  was  ob- 
ligatory from  the  time  of  its  acceptance  by  the  Postmaster- 
General,  and  not  from  its  date ;  and  also  that  the  term  of 
office  of  Beers  commenced,  under  his  appointment,  by  and 
with  the  advice  and  consent  of  the  Senate,  on  the  day  of  that 
acceptance. 

The  case  having  been  remitted  to  the  Circuit  Court  for  a 
new  trial,  that  court  directed  a  verdict  for  the  defendant,  ou 
the  ground  that  there  was  a  variance  between  the  bond 
offered  in  evidence  and  the  one  set  out  in  the  pleadings. 
The  variance  is  supposed  to  have  reference  to  the  time  the 
bond  took  effect.  It  is  claimed  that  the  bond  is  described 
as  being  dated  and  taking  effect  on  the  Ist  day  of  July,  1850, 
whereas  the  evidence  showed,  that  while  it  bore  that  date 
on  its  face,  it  was  not  approved  by  the  Postmaster-General 
until  the  fifteenth  day  of  that  month,  and,  therefore,  under 
the  decision  in  19th  Howard,  did  not  become  the  bond  of 
defendant  until  the  last-mentioned  date. 

♦  Burriirs  Law  Dictionary,  tit.  "  Execution. ''  ♦ 

f  Hall  V,  Cazenave,  4  East,  481. 
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Upon  an  examination  of  the  declaration,  it  will  be  seen 
that  the  plaintiff  declares  on  the  bond,  according  to  its  legal 
effect,  namely,  that  on  July  1st,  1860,  the  defendant,  by  his 
certain  writing  obligatory,  acknowledged  himself  indebted 
to  the  plaintiff  in  the  sum  of  $20,000.  This  manner  of  de- 
claring gives  no  date  to  the  bond,  and  merely  gives  the 
time  when  defendant  became  bound  by  it  to  the  plaintiff. 
The  rule  that  allegations  of  time,  quantity,  value,  &c.,  need 
not  be  proved  with  precision,  but  that  a  very  large  departure 
from  the  time,  quantity,  &c.,  alleged,  is  allowable,  is  so  well 
understood,  and  is  so  much  a  matter  of  every-day  practice, 
that  no  citation  of  authority  to  sustain  it  is  necessary.  An 
indictment  charging  a  prisoner  with  murder  on  the  first  day 
of  July  would  be  sustained  by  proving  a  murder  committed 
on  the  fifteenth  of  that  month.  How  much  more  reasonable 
that  a  contract  alleged  to  have  been  made  on  the  first,  may 
be  supported  by  evidence  of  the  same  contract  made  on  the 
fifteenth  of  the  month  ? 

But  it  is  also  a  rule  of  evidence  that  when  words  used  in 
a  declaration  are  descriptive  of  the  instrument  declared  on,  it 
must,  when  offered  in  evidence,  conform  strictly  to  that  de- 
scription ;  and  we  concede  that  if  it  is  alleged  as  part  of  the 
description  of  such  an  instrument  that  it  bears  such  a  date, 
or  is  dated  of  such  a  day,  that  no  instrument  will  be  admis- 
sible which  does  not  bear  that  date. 

It  is  said  by  counsel  that  this  declaration  gives  such  a 
description  of  the  date  of  the  bond.  A  careful  examina- 
tion of  it,  however,  shows  no  attempt  at  such  descrip- 
tion, and  merely  the  usual  necessary  allegation  of  the  time 
when  the  contract  was  made.  If,  however,  counsel  are  cor- 
rect in  their  construction  of  the  declaration,  still  there  is 
no  variance,  because  the  bond  read  in  evidence  actually 
bears  the  date  which  it  is  claimed  that  the  declaration 
ascribes  to  it,  and  it  therefore  conforms  to  the  supposed 
description. 

It  is  no  variance,  however,  from  the  substance  of  the  issue 
to  show  that,  though  dated  the  first  of  July,  it  took  effect 
only  on  the  fifteenth,  because,  as  we  have  already  shown 
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the  precise  time  when  the  contract  became  obligatory  need 
not  be  proved  on  trial. 

The  attempt  to  show  that,  by  the  pleadings  subsequent  to 
the  declaration,  it  became  necessary  to  prove  that  the  con- 
ti'act  became  obligatory  on  the  very  day  alleged,  is  equally 
unsuccessful. 

The  defendant,  by  his  third  plea,  alleges  that  from  July 
1st  to  September  80th  his  principal  was  deputy  postmaster, 
under  an  appointment  not  confirmed  by  the  Senate,  and  that 
the  bond  sued  on  was  applicable  to  this  appointment  and  to 
this  period  alone,  and  that  during  that  time  no  default  or 
breach  of  its  condition  occurred.  The  replication  is,  that  on 
the  day  of  the  date  of  the  bond,  and  from  thenceforward 
for  four  years.  Beers,  the  deputy  postmaster,  held  under  the 
appointment  confirmed  by  the  Senate,  and  that  the  bond 
covered  his  transactions  during  that  time.  To  this  defend- 
ant rejoined  that  Beers  was  not  postmaster  under  the  ap- 
pointment set  forth  in  the  replication,  but  under  the  first — a 
Presidential  appointment — and  that  the  bond  covered  only 
the  time  mentioned  in  the  plea. 

As  it  was  proved  on  the  trial  that  the  bond  was  accepted 
on  the  15th  July,  1850,  it  follows,  under  the  former  decision 
of  this  court,  that  from  that  time  forth  the  bond  covered  his 
liability,  and  that  it  was  under  the  last  appointment.  The 
plea  of  the  defendant  fails,  therefore,  except  as  to  the  time 
between  the  first  and  fifteenth  of  July.  It  is  not  perceived 
how  the  precise  day  when  the  bond  took  effect  is  material 
otherwise  than  this,  and  the  court,  by  refusing  to  permit 
any  breach  to  be  proved  within  those  fifteen  days,  would 
have  fully  protected  the  defendant. 

All  these  pleas  have  relation  to  the  legal  effect  of  the  bond, 
and  none  of  them  describe  a  bond  different  from  the  one  of- 
fered in  evidence.  After  the  day  had  been  fixed  by  proof 
at  which  the  contract  became  binding,  it  was  material  that 
no  breach  should  be  proved  before  that  time ;  but  the  proof 
which  fixed  that  date  was  no  variance  from  any  pleading  of 
the  plaintiff*,  nor  from  the  substance  of  any  issue  made  in 
the  case. 
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As  these  principles  require  a  reversal  of  the  case,  it  is  not 
deemed  necessary  to  notice  the  other  exceptions,  which  are 
unimportant,  and  may  not  arise  on  a  new  trial. 

Judgment  bbyersed. 


Railroad  Company  v.  Lindsay. 

1.  The  article  3499  of  the  Civil  Code  of  Louisiana,  which  prescribes  that 

"  actions  for  the  payment  of  freight  of  ships  and  other  vessels  are  pre- 
scribed by  one  y*»ar,"  does  not  apply  to  a  case  where  the  plaintilTs  were 
shipbrokers  only  and  not  shipowners,  and  where  the  contract  was  not 
one  of  affreightment. 

2.  A  demand  cannot  be  regarded  as  an  open  account  where  there  is  a  con- 

tract which  is  the  foundation  of  the  claim,  and  which,  though  not  ful- 
filled according  to  its  letter,  either  as  to  the  time  or  place  of  delivery, 
.  yet  with  the  qualifications  which  the  law  under  such  circumstances  im- 
poses, determines  the  respective  liabilities  of  the  parties. 
8.  "Where  none  of  the  evidence  ofltered  by  a  plaintiff  U  objected  to  below, 
and  no  exception  taken  to  the  findings  of  the  court  there,  objection  can- 
not be  made  in  this  court. 

4.  An  allegation  of  variance  between  the  averments  of  a  petition  and  the 

findings  of  the  court,  where  there  is  no  allegation  that  the  findings  were 
unwarranted  by  the  proofs,  or  that  the  judgment  does  not  conform  to 
the  law  and  justice  of  the  case  as  presented  by  the  findings,  will  not  be 
sustained. 

5.  Such  case  comes  within  the  thirty-second  section  of  the  Judiciary  Act, 

curing  imperfections,  defects,  or  want  of  form  in  the  pleading^  or  course 
of  proceedings,  except  such  are  specially  demurred  to. 

Lindsay  &  Co.,  ship-brokers^  of  London,  filed  their  petition 
in  the  Circuit  Court  for  the  Eastern  District  of  Louisiana, 
in  which — alleging  a  written  contract  between  themselves 
and  the  New  Orleans,  &c..  Railroad  Company,  the  eorapanj 
bound  itself  to  pay  them  "  freights,"  at  the  rate  of  255.  per 
ton,  "  in  consideration  of  freightage  to  be  furnished  to  Al- 
giers, opposite  New  Orleans,  for  certain  iron  rails,"  &c. — 
they  averred  that,  in  pursuance  of  the  aforesaid  contract, 
they  did  furnish  freightage  for  several  thousand  tons  of  such 
rails,  from  Wales  to  Louisiana,  and  that  the  balance  of  the 
freight  upon  the  rails  due  them  was  $18,000,  &c. 


Dec.  1866.]     Railroad  Company  v.  Lindsay.  661 

Stetement  of  the  case. 

The  defendants  denied  that  the  contract  had  been  per- 
formed; claimed  damages  by  way  of  "re-convention,"  and 
"pleaded  the  prescription  of  one  year  and  three  years;" 
that  is  to  say,  set  up,  in  argument,  the  bar  of  limitation  of 
one  year,  under  article  3499  of  the  Civil  Code,  which  pre- 
scribes, that  actions  "  for  the  payment  of  the  freight  of  ships 
and  other  vessels  are  prescribed  by  one  year;"  and  the  lim- 
itation of  three  years,  to  which  an  act  of  the  Louisiana  leg- 
islature limits  actions  upon  open  accounts. 

The  court  found,  on  a  submission  of  the  case  to  them, 
in  accordance  with  the  Louisiana  practice,  that  a  large 
portion  of  the  rails  had  not  been  delivered  within  the  time 
stipulated  for;  and  that  of  these  a  portion  had  been  sent, 
not  to  Algiers  but  to  New  Orleans,  for  the  cost  of  removing 
which  to  New  Orleans  the  plaint ifts  were  entitled  to  re-coup; 
that  the  time  within  which  the  freightage  was  to  be  furnished 
had  been  extended  and  limited  by  a  subsequent  agreement 
to  a  date  fixed;  that  the  railroad  company  refused  to  receive 
any  rails  delivered  after  that  date;  that  the  manufacturers 
resumed  possession  of  these;  that  the  company  had  not 
proved  any  special  damage  as  resulting  from  the  delay  men- 
tioned, and  that  this  delay  had  been  owing  to  the  acts  of 
Lindsay  &  Co.,  who  had  found,  during  the  Crimean  war,  a 
more  profitable  employment  for  the  ships. 

The  court  declared  that  the  contract  was  not  a  contract 
for  the  payment  of  the  freight  of  ships  and  other  vessels, 
within  article  3499  of  the  Civil  Code  set  up;  and  overruling 
also  the  prescription  of  three  years  given  by  statute  for 
open  accounts,  gave  judgment  in  favor  of  the  plaintift*  be- 
low "  for  the  whole  amount  of  freightage,  at  the  rates  speci- 
fied in  the  contract,"  allowing  certain  credits  and  the  cost 
of  transferring  to  Algiers  those  rails  which  had  been  im- 
properly landed  at  New  Orleans. 

The  case  came  hero  on  error,  two  errors  being  assigned. 

1.  That  the  court  allowed  the  plaintiffs,  Lindsay  &  Co.,  to 
recover  on  an  express  agreement,  when  it  was  found  that 
they  had  never  performed  it. 

2.  That  they  had  overruled  the  plea  of  prescription. 


652  Railroad  Company  v.  Lindsay.        [Sup.  Ct. 

Argument  for  the  railroad  company. 

3Iessrs.  Carlisle  and  McPhersorij  for  the  plaintiff  in  error  : 

I.  As  to  the  special  contract.  It  is  a  settled  principle 
of  law  that  a  party  cannot  recover  upon  a  contract  with- 
out proving  performance  of  all  conditions  precedent,  and 
their  performance  within  the  limited  time,  when  a  time  is 
limited.* 

It  is  true,  the  court  found  that  the  defendants  had  not 
proved  "any  special  damage"  by  the  delay;  but  under  this 
issue  they  were  not  bound  to  prove  any  damage,  special  or 
other.  To  require  it  was  to  shift  the  burden  of  proof,  and 
relieve  the  plaintiffs  from  the  exigencies  of  their  own  case. 

We  agree  that  in  the  civil,  as  well  as  at  common  law,  a 
recovery  may  be  had,  although  there  be  a  failure  to  prove 
performance  of  the  special  contract,  if  the  defendant  have 
derived  any  benefit  in  the  premises.  But  such  recovery  can 
only  be  ex  eqiio  ex  bono,  and  undeniably  must  be  founded  on 
some  proof  tending  to  show  some  service  performed  and 
accepted,  other  than  that  stipulated  in  the  contract,  and  what 
the  plaintiff'  reasonably  deserved  to  have  from  the  defcndaiit 
therefor.  The  objection  here  is,  that  all  such  i)roof  is  abso- 
lutely wanting.  The  court  does  not  find  that  the  defendant 
below  derived  any  benefit  from  the  services  of  the  plaintiff, 
or  what  was  the  value  of  the  service  rendered,  or  that  it  was 
of  any  value. 

II.  As  to  the  statute  of  limitations,  or  prescription  of  one 
year.  The  court  proceeded,  doubtless,  on  the  ground  that  the 
special  contract  was  in  the  nature  of  a  brokerage  contract, 
the  plaintiffs  below  being  middle-men  between  the  defendant 
and  the  shipowners.  But  we  have  seen  that  the  plaintiffs 
wholly  failed  to  make  any  case  upon  the  special  contract ; 
and  if  they  could  recover  at  all,  must  do  so  upon  the  implied 
contract  arising  out  of  the  service  performed  by  them,  to 
wit:  the  transportation  of  the  goods.  In  other  words,  it 
was  an  implied  contract  for  the  freight  of  ships  merely, 
which  arose  directly  between  the  parties  to  the  suit,  to  the 
exclusion  of  all  third  persons,  and,  consequently,  was  within 

*  Slater  v,  Emerson,  19  Howard,  220. 
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the  letter  as  well  as  the  spirit  of  the  article  of  the  Civil  Code 
above  cited. 

Mr.  Janin,  contra: 

I.  As  to  the  basis  of  the  recovery. 

The  objection  is  really  an  allegation  of  variance.  But  it 
is  far  too  technical  to  prevail.  No  objection  of  this  sort  was 
made  below.     It  must  be  considered  as  waived. 

n.   The  plea  of  the  prescription. 

As  to  the  one  year,  this  case  is  different  from  that  of  a 
ship-owner  or  captain  contracting  for  the  freight  of  goods 
shipped  by  his  vessel.  The  plaintiffi  are  ship-brokers ;  they 
bound  themselves  to  provide  vessels  to  transport  a  large 
quantity  of  iron  from  Wales  to  New  Orleans,  an  obligation 
which  the  iron-masters  probably  were  not  able  or  willing  to 
assume.  It  might  not  have  been  possible  for  the  iron-mas- 
ters or  the  agents  of  the  defendants  to  find  a  sufficient  num- 
ber of  vessels  for  this  purpose.  It  may  only  have  been  pos- 
sible for  large  ship-brokers  to  influence  such  a  number  of 
vessels  to  undertake  this  business.  So,  no  doubt,  the  de- 
fendants thought  when  they  made  the  contract  of  1853.  It 
was,  in  short,  a  legitimate  commercial  undertaking  on  the 
part  of  plaintiffs,  who  thought  that,  owing  to  their  position, 
they  could  undertake  such  a  duty  with  advantage,  and  were 
willing  to  run  the  risk  of  it. 

This  is  different  from  the  case  of  a  captain  of  a  vessel  who 
agrees  to  take  freight  for  one  trip  at  a  fixed  price.  A  con- 
tract for  a  fixed  freight,  such  as  is  contemplated  by  article 
3499  of  the  Civil  Code  of  Louisiana,  is  evidenced  by  a  bill 
of  lading,  and  not  by  an  agreement  extending  over  years 
and  involving  the  employment  of  many  vessels,  like  that 
upon  which  this  suit  was  brought.  It-is  therefore  clear  that 
that  article  is  not  applicable  to  the  present  case. 

And  it  is  equally  clear  that  the  act  of  the  legislature  of 
Louisiana,  which  limits  actions  upon  open  accounts  to  three 
years,  is  not  applicable  to  this  case.*     The  account  was  not 

*  Acts  of  Louisiana  of  1852,  p.  90,  Revised  Statutes,  82. 
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an  open  account,  but  an  admitted  account,  which  it  was  at- 
tempted to  extinguish  by  a  counter-claim. 

In  the  case  of  the  New  Orleans  Railroad  Company  v.  EsiUn* 
the  defendant  was  sued  for  the  unpaid  balance  of  his  sub- 
scription to  the  stock,  and  pleaded  the  prescription  of  three 
years,  contending  that  he  was  sued  upon  an  open  account 
The  court  said :  "  The  defendant  was  not  sued  upon  an  open 
account.  The  demand  is  based  upon  an  express  and  written 
contract."  In  Cooper  v.  Harrison^^  an  agent  was  sued  for  the 
price  of  land  sold  by  him  for  his  principal  during  a  number 
of  years.  The  prescription  of  three  years  of  actions  upon 
open  accounts  having  been  pleaded  under  the  statute  of 
1852,  the  court  said :  "  We  are  of  opinion  that  the  accountB 
due  by  an  agent  for  the  selling  of  lands  cannot  be  consid- 
ered as  embraced  in  the  sense  of  the  statute  in  the  words 
*  open  accounts.*  And  as  they  are  not  enumerated  in  the 
articles  in  the  Civil  Code  on  the  prescription  of  one,  three, 
and  five  years,  they  are  consequently  subject  to  that  of  ten 
years," 

Mr.  Justice  S  WAYNE  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  were  the  defendants  in  the  court 
below.  The  plaintiffi  in  that  court  tiled  their  petition,  set- 
ting forth  a  contract  between  them  and  the  defendants, 
whereby  the  plaintiffs  agreed  to  transport  from  Wales,  and 
deliver  at  Algiers,  opposite  to  New  Orleans,  certain  railroad 
iron  for  the  defendants,  and  the  defendants  agreed  to  pay 
them  a  stipulated  compensation  for  such  transportation  and 
delivery.  The  petition  averred  performance,  and  sought  to 
recover  the  specified  compensation,  less  the  amount  which 
the  plaintiffs  had  already  received.  The  defendants,  by 
their  answer,  denied  performance,  claimed  damages  by  re- 
convention for  non-performance,  and  pleaded  the  statute  of 
limitations. 

The  parties  waived  the  intervention  of  a  jury,  and  sub- 
mitted the  case  to  the  court    The  court  found  the  facts 

*  12  Annual  BeportB,  1S4.  f  Id.  631. 
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Bpecially,  and  gave  judgment  for  the  plaintiflR*  below.  The 
findings  of  the  court  are  set  forth  in  the  record,  and  are  to 
be  regarded  as  a  special  verdict.  The  court  found,  among 
other  things,  that  the  iron  had  not  been  delivered  within 
the  contract  time,  but  that  it  had  been  agreed  between  the 
parties,  in  September,  1854,  that  the  plaintiffs  should  allow 
the  defendants  eight  hundred  pounds,  on  account  of  past 
delays,  and  that  the  time  for  the  further  deliveries  should 
be  extended  to  the  first  of  December  following;  that  the 
defendants  refused  to  receive  the  iron  tendered  or  shipped 
after  the  last-mentioned  time,  and  that  it  was  thereupon  dis- 
posed of,  with  the  assent  of  all  concerned ;  that  the  defend- 
ants had  not  shown  any  damage  arising  from  the  delays; 
that  the  delivery  of  the  iron  at  New  Orleans  was  a  breach 
of  the  contract,  and  that  the  defendants  were  entitled  to  re- 
coup the  cost  of  removing  it  to  Algiers.  Upon  these  prin- 
ciples, the  amount  to  be  recovered  was  computed,  and  judg- 
ment was  rendered  accordingly.  The  court  was  of  opinion 
that  the  contract  was  "  not  a  contract  for  the  payment  of  the 
freight  of  ships  and  other  vessels  within  the  3449th  article 
of  the  Civil  Code,"  of  the  State,  and  overruled  the  defence 
that  the  action  was  thereby  barred.*  No  bill  of  exceptions 
was  taken,  and  but  a  small  part  of  the  evidence  appears  in 
the  record. 

Two  errors  are  relied  upon ;  one  of  them  relates  to  the 
statute  of  limitations.  We  think  the  ruling  of  the  court 
upon  this  subject  was  correct.  The  findings  show  that  the 
plaintiffs  were  not  ship-owners,  and  that  their  contract  was 
wholly  different  from  one  of  affreightment.  The  article  of 
the  Code  relied  upon  had,  therefore,  no  application  to  the 
case.  Nor  can  the  demand  be  regarded  as  an  open  account. 
The  contract  was  the  foundation  of  the  claim,  and  though 
not  fulfilled  according  to  its  letter,  either  as  to  the  time  or 
place  of  delivery,  yet,  with  the  qualifications  which  the  law 
under  such  circumstances  imposes,  it  determined  the  re- 
spective liabilities  of  the  parties.  The  plaintiflfe  could  not 
recover  more  than  the  contract  price,  and  the  recoupment 
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of  the  defendants  was  governed  by  its  requirements  ou  the 
part  of  the  plaintiffs.  Its  provisions  were  elements  in  the 
case,  vital  to  the  rights  of  both  parties.  By  their  light, 
and  the  law  arising  upon  the  facts  as  developed  in  the 
evidence,  the  court  was  to  be  guided  in  coming  to  its  con- 
clusions. 

The  other  error  insisted  upon  is,  that  there  is  a  fatal  vari- 
ance between  the  facts  as  found  by  the  court,  and  by  the 
case  made  by  the  plaintiffs'  petition. 

It  does  not  appear  that  any  of  the  evidence  offered  by  the 
plaintiffs  in  the  court  below  was  objected  to  by  the  defend- 
ants, nor  does  it  appear  that  any  exception  was  taken  when 
the  court  announced  its  findings,  or  subsequently,  when  the 
judgment  was  entered. 

It  was  in  the  power  of  the  court  to  permit  the  petition  to 
be  amended,  and  the  proper  amendments  would  doubtless 
have  been  made  if  the  objection  had  been  stated.  It  is  pre- 
sented for  the  first  time  in  this  court.  Under  the^e  circum- 
stances, it  must  be  held  to  have  been  waived  by  the  plaintiffi 
in  error  in  the  court  below,  and  they  are  concluded  by  tliat 
waiver  in  this  court. 

There  is  another  ground  upon  which  this  exception  must 
be  overruled.  It  is  not  alleged. that  the  findings  of  the 
court  were  unwarranted  by  the  proofs,  nor  that  the  judg- 
ment does  not  conform  to  the  law  and  justice  of  the  case,  as 
the  case  is  thus  presented.  The  objection  is  purely  techni- 
cal. It  lies  wholly  in  the  variance  between  the  averments 
of  the  petition  and  the  facts  as  found  by  the  court. 

The  thirty-second  section  of  the  Judiciary  Act  of  1789, 
declares  that  the  courts  of  the  United  States,  "respectively, 
shall  proceed  and  give  judgment  according  as  the  right  of 
the  cause  and  the  matter  in  law  shall  appear  unto  them, 
without  regarding  imperfections,  defects,  or  want  of  form 
in  such  writ,  declaration,  or  other  pleading,  return  process, 
or  judgment,  or  course  of  proceeding  whatsoever,  except 
those  only  in  ca«e  of  demurrer,  which  the  party  demurring 
shall  specially  set  down  and  express,  together  with  his  de- 
murrer as  the  cause  thereof." 
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The  effect  of  this  provision  is  decisive.  No  case  more 
proper  than  the  one  before  us,  for  its  application,  can  be 
presented. 

The  judgment  below  is 

Affirmed,  with  costs. 


RoBBiNS  V.  Chicago  City. 

1.  Parties  having  notice  of  the  pendency  of  a  suit  in  which  they  are  directly 

interested  must  exercise  reasonable  diligence  in  protecting  their  inter- 
ests, and  if  instead  of  doing  so  they  wilfully  shut  their  eyes  to  the  means 
of  knowledge  which  they  know  are  at  hand  to  enable  them  to  act  effi- 
ciently, they  cannot  subsequently  turn  round  and  evade  the  conse- 
quences which  their  own  conduct  and  negligence  have  superinduced. 

2.  The  term  <<  parties,"  as  thus  used,  includes  all  who  are  directly  interested 

in  the  subject-matter,  and  who  had  a  right  to  make  defence,  control  the 
proceedings,  examine  and  cross-examine  witnesses,  and  appeal  from  the 
judgment. 

8.  Express  notice  to  defend  is  not  necessary  in  order  to  render  a  party  liable 
over  for  the  amount  of  a  judgment  paid  to  an  injured  plaintiff.  If  the 
party  knew  that  the  suit  was  pending,  and  could  have  defended  it,  he 
is  concluded  by  the  judgment  as  to  the  amount  of  the  damages.  Chicago 
City  V.  Robhina  (2  Black,  418),  affirmed. 
^4.  Absence  of  objection  by  municipal  officers  to  a  person's  building  an  area 
in  a  public  sidewalk,  may  infer  a  permission  to  build  the  area  but  cannot 
infer  a  permission  to  leave  it  in  a  state  dangerous  to  persons  passing  by. 

6.  A  person  building  a  storehouse  on  a  street,  who,  in  consequence  of  the 
city's  raising  tho  carriage-way  of  the  street,  raises  a  sidewalk  so  as  to 
make  it  conform  to  the  grade  of  the  carriage-way — such  person  obtain- 
ing by  his  mode  of  raibing  the  sidewalk,  vaults  and  an  area  for  the 
benefit  of  his  building — does  not  do  a  public  work,  nor  relieve  himself 
from  the  penalty  of  making  a  nuisance  if  a  nuisance  is  made  by  what 
he  does. 

6.  In  a  suit  caused  by  a  person's  falling  into  an  area  in  a  public  sidewalk, 

a  declaration  charging  that  the  defendant  ^^dug^  opened,  and  made^^^ 
the  area  is  sustained  by  proof  that  he  formed  it  partially  by  excavation 
and  partially  by  raising  walls. 

7.  Where  work  done  on  a  public  highway  necessarily  constitutes  an  obstruc- 

tion or  defect  in  the  highway  which  renders  it  dangerous  as  a  way  for 
travel  and  transportation  unless  properly  guarded  or  shut  out  from 
public  use,  in  such  case  a  principal  for  whom  the  work  was  done  cannot 
defeat  the  just  claim  of  a  municipal  corporation  which  has  had  to  pay 
VOL.  IV.  42 
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damages,  or  of  a  private  party  who  has  suffered  injury,  by  proving  that 
the  work  which  constituted  the  obstruction  or  defect  was  done  by  an 
independent  contractor.    Chicago  City  ▼.  Hobbins  (2  Black,  418),  affirmed. 

Error  to  the  Circuit  Court  for  the  Northern  District  of 
Illinois. 

This  was  an  action  on  the  case  brought  by  the  city  of 
Chicago  against  Robbins.  The  declaration  alleged  that  the 
city  had  by  law  exclusive  control  over  the  public  streets  and 
was  bound  to  protect  them  from  encroachment  and  injury. 
That  Robbins  owned  a  lot  on  the  corner  of  Wells  and  Water 
Streets,  and  wrongfully  ^^duffj  opened^  and  made"  an  area  in 
the  sidewalk  adjoining,  and  left  it  so  unguarded  that  one 
Woodbury  fell  into  it  and  was  severely  injured ;  that  Wood- 
.bury  had  recovered,  for  his  injuries,  $15,000  damages  against 
the  city,  which  sum  the  city  had  paid,  and  which,  though 
the  city  had  been  primarily  liable  for  it,  Robbins  was  bound 
to  refund.     Plea,  the  general  issue. 

The  case  was  this : 

Robbins  owning  an  unimproved  lot,  at  the  southeast  cor- 
ner of  Wells  and  Water  Streets,  in  Chicago,  contracted,  in 
February,  1856,  with  one  Button  to  build  a  storehouse  on  it; 
Button's  principal  work  being  the  masonry,  and  there  being 
seven  diftbrent  contractors  on  the  building  in  all,  on  differ- 
ent parts  of  it.  The  whole  was  under  charge  of  an  architect 
appointed  by  Robbins,  the  duty  of  which  person  was  to  see 
that  the  work  was  done  according  to  contract. 

The  city  had,  in  1855,  ordered  the  grade  of  Wells  Street 
to  be  raised  about  seven  feet  and  the  carriage-way  to  be  filled 
with  earth.  This  improvement — as  Robbins  wished  to  have 
vaults  to  his  new  store — rendered  necessary  a  curb-wall  from 
the  natural  surface  of  the  ground  to  the  height  of  the  grade. 
By  its  position — about  sixteen  feet  from  the  building — this 
wall  would  give,  so  far  as  the  space  beside  it  was  covered 
over  (an  extent  of  about  eleven  feet),  a  vault  for  storage, 
and  where  open — as  five  feet  would  be  left  by  another  or 
area-wall — an  area  immediately  adjoining  the  edifice,  by 
means  of  which  light  and  air  would  be  given  to  it    En- 
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croachments  on  the  street  to  the  width  of  five  feet  were 
apparently  allowable  by  the  city  ordinance. 

In  making  this  area  there  was  some  excavation  or  digging 
away  of  the  natural  soil,  but  the  testimony  of  Button  tended 
to  show  that  what  earth  was  thus  removed  was  replaced  by 
sand  and  other  material  used  in  flooring  the  space,  and  that 
the  principal  space  was  procured  by  the  raising  of  the  street 
and  the  erection  of  the  wall  and  the  edifice  beside  it.  The 
depth  of  the  space  was  seven  or  eight  feet. 

By  his  contract,  Button  was  to  be  liable  for  any  viola- 
tion of  the  city  ordinances  in  obstructing  the  sidewalks  or 
for  accidents  arising  therefrom ;  but  there  was  no  specific 
provision  that  he  or  any  other  contractor  should  provide 
proper  lights  or  guards.  There  were  lamps  at  a  bridge  not 
very  far  oflF,  and  one  at  an  alley  sixty-four  feet  from  the 
area. 

Possession  of  the  ground  was  given  to  Button  on  the  1st 
of  April,  1856,  and  the  excavation  and  walls  making  the 
space  were  in  eftect  raised  some  time  during  the  spring; 
the  city  about  the  same  time  filling  the  carriage-way  with 
earth. 

Button,  by  the  terms  of  his  contract,  was  to  finish  his 
work  by  the  1st  September,  1856,  but  he  did  not  in  fact 
complete  it  till  Februaiy,  1857.  However,  the  sidewalk — 
eleven  feet — which  was  made  by  broad  flagging  stones 
placed  over  the  two  walls,  was  finished  in  the  autumn ;  the 
area,  which  was  intended  to  be  covered  with  iron  grating, 
and  which  when  so  covered  would  have  been  thrown,  in  a 
manner,  into  the  sidewalk,  not  being  as  yet  so  covered. 

In  all  respects,  however,  except  this  protection  of  grating 
to  passers  by,  the  area,  it  seemed,  was  substantially  finished 
and  ready  to  be  covered  by  grating  before  the  19th  of  De- 
cember. With  the  grating  Button  had  nothing  to  do;  that 
being  a  matter,  with  the  rest  of  the  iron-work  of  the  build- 
ing, contracted  for  by  another  person. 

From  the  time  that  the  area  was  made  until  the  grating 
was  put  there,  it  was  covered,  as  the  whole  space,  before 
the  sidewalk  was  completed,  by  Wying  flagging,  had  been, 
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more  or  leas  by  joists,  the  covering  being  sometimes  very 
slight,  and  the  area — which  ran  along  the  whole  side  of  the 
building,  one  hundred  and  fifty  feet — sometimes  wholly  un- 
covered. 

Robbins  was  in  Chicago,  and  during  the  summer  and 
early  autumn  occasionally  at  the  building.  Later  in  the  sea- 
son, when  ice  was  on  the  sidewalk,  the  city  superintendent 
spoke  to  him  about  the  dangerous  condition  of  the  area; 
suggested  a  mode  in  which,  at  a  small  cost,  it  could  be  made 
safe ;  telling  him,  at  the  same  time,  that  if  it  happened  any 
time  to  be  sleety,  and  people  should  be  passing  by  his  build- 
ing rapidly,  and  the  covering  was  not  attended  to,  somebody 
would  be  hurt — *  a  neck  or  a  leg  broke' — and  the  city  have 
damages  to  pay. 

To  this  Robbins  replied,  that  it  was  "  more  the  contrac- 
tor's business  than  his,"  or  was  "wholly  the  contractor's 
business,"  but  that  he  would  speak  to  him.  Previously  to 
this  the  chief  clerk  of  the  superintendent's  office,  by  direc- 
tion of  the  superintendent,  had  written  to  Robbins,  giving 
him  notice  of  the  dangerous  condition  of  the  place;  and  the 
clerk  and  superintendent,  who  were  often  in  that  neighbor- 
hood, and  were  struck  with  this  condition,  had,  themselves, 
once  or  oftener,  covered  it  with  plank.  The  contractor  was 
told  about  it  also,  and  he  spoke  several  times  to  his  foreman 
on  the  subject. 

On  Sunday  evening,  December  28th,  1856,  the  night  be- 
ing stormy,  Woodbury,  who  was  passing  the  place,  and  in 
walking  had  to  face  the  storm,  fell  down  the  area,  which 
had  been  left  or  had  become  uncovered  from  Saturday 
night,  and  was  severely  hurt.  He  soon  after  brought  suit 
against  the  city  for  damages. 

The  city  attorney,  Mr.  Marsh,  whose  duty  it  was  to  de- 
fend the  suit,  now  applied  to  Robbins  to  assist  him  in  pro- 
curing testimony.  Robbins  told  him  of  one  Livingston, 
who  had  boarded  at  the  same  place  with  Woodbury  at  the 
time  of  the  accident,  whose  idea  was  that  Woodbury's  in- 
juries were  not  so  great  as  he  pretended,  and  who  would 
therefore  be  a  good  witness  for  the  city.    Robbins  promised 
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to  write  to  him,  and  afterwards  informed  Marsh  that  he  had 
done  so.  The  day  of  the  trial  or  the  day  before  it,  Marsh, 
casually  meeting  Robbing  at  the  foot  of  the  stairway  of  the 
court-house,  remarked  to  him  that  the  suit  was  about  to  be 
tried,  or  was  coming  on;  but  he  did  not  tell  him  in  what 
court  the  suit  was,  nor  did  he  ever  give  Robbins  any  notice 
that  the  city  would  look  to  him  for  indemnity  for  what  it 
might  have  to  pay  Woodbury ;  he  "  never  having  talked  with 
Robbins  in  reference  to  the  case  with  any  such  idea  as  that," 
the  only  object  being  to  prepare  the  defence.  Marsh  did 
not  state  to  Robbins  that  he  was  the  city  attorney,  but  the 
parties  were  long  and  intimately  acquainted  with  each 
other,  meeting  almost  daily,  arid  Marsh  presumed  as  of 
course,  that  Robbins  knew  that  fact. 

Woodbury  recovered  in  his  suit  $15,000  damages,  which 
the  city  paid. 

A  provision  of  the  city  charter  in  force  at  the  time  when 
Robbins  built  his  area,  declared  that 

"All  owners  in  front  of  whose  premises  the  common  council 
should  direct  sidewalks  to  be  constructed,  should  make  sach 
sidewalks  at  their  own  cost,  and  if  not  so  made,  that  the  coun- 
cil might  make  them  and  assess  the  cost  against  the  premises." 

The  controversy  had  already  been  before  this  tribunal, 
when  a  judgment  in  favor  of  Robbins  had  been  reversed.* 

The  court  below  now  charged  the  jury,  in  substance,  a3 
follows  : 

"The  law  is,  that  although  the  city  is  primarily  liable  for  an 
injury  suffered  by  reason  of  the  dangerous  condition  of  the 
streets  and  sidewalks,  yet  the  corporation  has  a  remedy  over 
against  the  party  that  is  in  fault,  and  has  so  used  the  streets 
and  sidewalks  as  to  produce  the  injury. 

"  The  question,  then,  is,  whether  Robbins  is  answerable  to  the 
city  for  the  judgment  recovered  by  Woodbury. 

**If  it  was  through  the  fault  of  Robbins  that  Woodbury  was 
injured,  he  is  concluded  by  the  judgment  recovered  against  the 

*  Chicago  City  «.  Robbins,  2  Black,  418. 
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city,  if  he  knew  that  the  suit  was  pending  and  coald  have  de- 
fended it. 

"It  is  not  necessary  that  the  city  should  have  given  him  an 
express  notice  to  defend  the  suit,  nor  is  it  necessary  that  the 
city  should  have  notified  him  that  it  would  look  to  him  for  in- 
demnity. If  Marsh,  the  attorney  for  the  city,  told  him  of  tho 
pendency  of  the  suit,  what  it  was  forj  told  him  of  the  day  of 
the  trial,  and  talked  to  him  about  the  testimony  of  a  witness, 
he  is  as  much  chargeable  with  notice  as  if  he  had  been  directly 
told  that  he  could  contest  Woodbury's  right  to  recover,  and  that 
tho  city  would  look  to  him  for  indemnity. 

^'  It  is  not  requisite  that  Marsh  should  have  informed  him  that 
he  was  city  attorney.  If  Hobbins  knew  the  fact,  he  did  not 
need  to  be  informed  of  it. 

"It  is  urged  that  Bobbins  was  not  informed  by  Marsh,  in 
what  particular  court  the  action  was  pending.  This  was  not 
necessary.  When  Robbins  was  told  that  Woodbury  had  sued 
the  city  for  falling  into  an  area  which  he  had  built,  then  it  was 
his  duty  to  have  ascertained  in  what  particular  court  the  action 
was  to  be  tried. 

"  Was  it  through  the  fault  of  Hobbins  that  the  accident  to 
Woodbury  happened?  The  building  was  commenced  in  the 
spring  of  1856.  The  grade  of  Wells  Street  had  been  ordered  to 
be  raised  by  tho  city,  but  was  not  actually  raised  until  the  sum- 
mer of  1856.  There  is  testimony  tending  to  show  that  when 
Robbins  removed  the  old  sidewalk,  which  was  on  the  natural 
surface  of  the  ground,  he  removed  very  little  earth  in  order  to 
make  this  area.  There  is  also  testimony  tending  to  show  that 
what  earth  he  did  remove. was  replaced  by  sand  and  other  ma- 
terials, and  it  is  contended  that  although  he  might  be  liable  if 
there  were  proper  allegations  in  the  declaration,  yet  he  is  not 
liable  in  this  suit,  because  the  declaration  says  that  he  wrong- 
fully and  unjustly  dug  a  largo  hole  or  pit,  and  the  digging,  if 
any  was  done,  did  not  contribute  to  produce  the  injury.  But 
if  the  declaration  charges  him  with  digging  a  large  hole  or  pit, 
it  also  charges  him  with  opening  and  making  one,  and  in  the 
opinion  of  the  court  it  is  immaterial  whether  the  area  was  made 
by  excavating  the  earth  as  stated  by  some  of  the  witnesses,  or  in 
the  manner  mentioned  by  Mr.  Button,  the  contractor.  Robbins 
was  not  in  fault  in  making  the  area  so  as  to  conform  to  the 
grade  of  the  city,  and  the  city  was  not  in  fault  in  permitting 
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him  to  build  it.  Eobbins  had  the  implied  license  of  the  city  to 
build  the  area,  but  no  license  can  be  presumed  from  the  city  to 
leave  the  area  open  and  unguarded. 

"The  fact  that  Robbins  was  building  the  area  at  the  same 
time  that  the  city  was  grading  the  street  doe3  not  excuse  him 
or  show  that  the  city  was  in  any  degree  delinquent.  Robbins 
impliedly  agreed  with  the  city  that  if  he  were  permitted  to 
build  the  area  for  his  own  benefit,  ho  would  do  it  in  such  a 
manner  as  to  save  the  public  from  danger,  and  the  city  from 
harm.  The  gravamen  of  the  offence  is  not  that  Robbins  was 
engaged  in  an  unlawful  work  when  he  made  the  area,  but  that 
he  left  uncovered  and  unprotected  an  area  which  was  danger- 
ous, and  which,  if  left  without  guards  to  warn  those  who  passed 
by,  became  a  nuisance;  what  was  originally  lawful  thereby  be- 
came unlawful.  The  city  cannot  be  held  under  any  obligation 
to  supervise  the  building  of  an  area  like  this,  under  the  circum- 
stances detailed  in  the  evidence. 

"  If  the  jury  believe  that  this  area  was  built  under  the  direc- 
tion of  Robbins  and  for  his  benefit,  and  that  it  was  left  unpro- 
tected, and  that  Woodbury,  while  passing  along  the  street,  fell 
into  it  and  was  injured,  then  the  jury  will  find  the  amount 
Woodbury  recovered  against  the  city,  with  interest." 

To  so  much  of  the  charge  as  related  to  the  notice  to 
Robbins  of  the  pendency  of  the  suit  of  Woodbury  against 
the  city,  and  "  to  so  much  of  the  charge  as  related  to  the 
construction  of  the  area,"  the  defendant  excepted. 

Messrs.  Kales  and  Beckmthyfor  the  plaintiff  in  error: 
I.  There  was  error  in  the  instructions  as  to  the  obligation 
of  Robbins  to  defend.     The  law  on  the  subject  of  the  con- 
clusiveness on  another  party  of  a  judgment  like  that  given 
against  the  city  is  this : 

Where  there  is  no  request,  and  where  the  facts  are  only 
partially  communicated,  it  depends  upon  the  circumstances 
under  which  the  communication  is  made  whether  the  party 
is  charged  with  attending  to  the  defence.  If  the  circum- 
stances were  such  that  a  prudent  man  might  be  reasonably 
expected  to  act  upon  them,  then  the  partial  communication 
may  be  considered  as  notice.     But  if  from  the  facts  commu- 
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nicated,  and  from  the  circumstances  under  which  they  were 
communicated,  a  prudent  man  would  not  be  expected  to  act 
upon  them,  then  the  communication  ought  not  to  be  deemed 
notice ;  and  this  is  more  especially  true  when  neither  the 
party  making  the  communication,  nor  the  party  receiving 
it,  had  any  idea  that  the  latter  was  in  any  manner  to  act  By 
reason  of  what  was  said. 

Here  there  was  no  notice.  It  should  have  been  submitted 
to  the  jury,  whether  the  facts  communicated — considering 
the  circumstances  under  which  the  communication  was  made 
— were  such  as  would  have  caused  a  prudent  man  to  act 

n.  The  charge  was  erroneous  in  respect  to  the  construc- 
tion of  the  area. 

The  city  had  ordered  the  carriage-way  of  the  street  to  be 
raised  and  filled  to  the  new  grade,  and  paved,  and  had  com- 
pelled Robbins  to  put  up  his  building  with  reference  to  the 
new  grade.  This  improvement,  as  it  progressed  to  comple- 
tion, left  the  surface  of  the  old  sidewalks  at  this  point  far 
below  the  rest  of  the  street,  thus  causing  a  deep,  vacant 
space  or  pit  around  Robbins'  building,  on  both  streets. 
There  was  really  no  excavation.  The  allegation  of  the 
declaration  that  Robbins  dug^  opened,  and  made  an  area,  is 
not  sustained  by  the  proof. 

But,  independently  of  this  point  of  pleading,  the  city,  had 
itself  created  a  public  necessity  for  what  Robbins  did.  As 
the  raising  of  the  carriage-way  part  of  the  street^ — an  im- 
provement lawfully  undertaken  by  the  city — would,  if  noth- 
ing else  were  done,  render  the  rest  of  the  street  occupied  by 
the  sidewalks  impassable,  it  became  the  duty  of  the  city  to 
cause  the  sidewalks  to  be  rebuilt  To  perform  this  duty  it 
was  necessary  for  the  city  officers,  in  the  first  instance,  to 
order  Robbins  to  build  them,  and  in  case  he  omitted  to  do 
so,  then  to  build  them  themselves,  and  charge  him  or  his  lot 
with  the  expense.  The  erection  of  a  curb  wall  necessarily 
preceded  the  filling  and  paving  of  the  qprriage-ways.  Rob- 
bins, in  planning  the  improvement  of  his  lot,  knew  this,  and 
contracted  for  the  erection  of  a  curb  wall  and  sidewalk  in 
connection  with  the  erection  of  his  building.    He  had  the 


Dec.  1866.]         Robbins  v.  Chicago  City.  665 

Argument  for  the  plaintiff  in  error. 

right  to  expect  the  city  officers  would  order  him  to  construct 
them  as  soon  as  the  city's  duty  to  the  public  required  the 
order  to  be  made.  The  erection  of  the  curb  wall  was  re- 
quired as  part  of  the  sidewalk,  and  it  will  be  presumed  that 
the  city  officers  gave  the  proper  order  to  Robbins  to  pro- 
ceed with  the  work.  The  duty  of  the  city  to  cause  the  side- 
walk to  be  built  was  absolute,  though  the  obligation  of  the 
mere  act  of  building  it  rested  upon  Robbins. 

Under  these  circumstances — ^and  the  public  having  a  right 
to  require  the  city  to  cause  it  to  be  done  at  the  time  it  was 
performed — the  work  was  primarily  for  the  public  benefit. 

III.  When  the  case  was  here  before,  it  appeared  that  Rob- 
bins had  entered  into  the  street  by  but  an  implied  license, 
and  the  tact  was  regarded  as  important  in  the  decision  then 
made ;  one  against  Robbins.  It  appears,  now,  that  he  en- 
tered by  express  authority  of  a  statute.  The  case  is  there- 
fore a  new  one. 

The  question  then  is,  did  Robbins  perform  his  whole  duty 
when,  under  such  circumstances,  he  let  out  to  skilful  and 
independent  contractors  the  execution  of  this  work,  to  be 
done  in  conformity  with  the  plan  ordained;  especially  as  the 
result^  when  the  work  was  completed,  conformed  to  what  he 
was  authorized  to  do  ?  The  following  cases  are  decisive,  to 
show  that  he  did :  Gray  v.  Fallen  (Q.  B.,  1863),  Law  Journal 
Reports,  K  S.,  vol.  32,  p.  169;  Blake  v.  Ferris  (1  Selden,  48); 
Fainter  v.  Fitishurgh  (46  Pennsylvania  State,  213);  Fack  v. 
May(yr  (4  Selden,  222);  Kcllcy  v.  3Iayor  (1  Kernan,  432); 
Overton  v.  Freeman  (73  English  Common  Law,  867);  AUen  v. 
Bayward  (7  Adolphus  &  Ellis,  K  S.,  960). 

In  each  case  above  cited  the  party  on  whom  the  right  to 
do  the  work  was  conferred  let  out  the  execution  of  it  to  in- 
dependent contractors ;  injury  was  occasioned  to  others,  who 
were  without  fault,  by  the  negligent  and  improper  manner 
in  which  the  execution  of  the  work  was  conducted  or  left 
during  the  progress  of  it,  by  the  contractors'  servants;  .the 
suits  were  against  the  employers,  and  they  were  held  not 
to  be  liable  for  the  negligence  of  the  contractors  or  their 
servants. 
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The  ground  of  decision  is  stated  in  Gray  v.  Pullen^  where 
Cockburn,  C.  J.,  announces  it  as  "  common  doctrine,  that  if 
a  person  in  the  exercise  of  his  rights  as  a  private  individual, 
or  of  those  cofnferred  on  him.  by  statute,  employs  a  contractor  to 
do  work,  and  the  latter  is  guilty  of  negligence  in  doing  it, 
the  contractor  and  not  the  employer  is  liable." 

In  the  construction  of  a  public  improvement,  pursuant  to 
a  statutory  right,  it  is  as  much  a  part  of  the  right  to  in- 
trust the  execution  of  the  work  to  skilful  and  careful  con- 
tractors, as  it  is  a  part  of  one's  individual  right,  in  making 
an  improvement  on  his  own  land,  to  let  the  work  in  that 
manner.  On  this  subject  the  court,  in  Blake  v.  Ferris^  say 
with  force : 

"The  impracticability  and  injustice  of  holding  the  express  li- 
censees who  had  let  the  work  to  be  liable  for  the  contractor's 
negligence,  in  leaving  the  hole  in  the  street  uncovered  over  night, 
may  be  further  illustrated  by  the  common  case  of  a  man  about 
to  build  a  house  for  himself  ELe  may,  if  he  please,  manage  the 
whole,  give  directions,  &c.,  &c.,  which  his  men  would  be  bound 
to  follow ;  and  thus  make  himself  the  master  in  fact  of  all  the 
persons  employed ;  but,  as  Baron  Parke  said  about  the  butcher 
driving  the  ox,  *  he  is  not  bound  to  do  so,  and  he  may  not  know 
how  to  do  it/  lie  may  therefore  let  out  by  contract  the  build- 
ing of  the  house  to  some  person  who  will  undertake  to  do  it. 
Would  he  thereby  become  liable  for  all  injuries  to  third  persons 
for  negligence  or  misconduct  in  doing  an  act  tending  to  tlie  con- 
struction of  the  house?  For  instance,  by  the  carpenter's  men, 
in  getting  out  timber  in  the  forest;  by  the  stonecutter's  serv- 
ants, in  blasting  stone  in  the  quarry;  or  by  the  teamsters,  in 
handling  materials;  such  consequences  would,  indeed,  shock 
the  common  sense  of  all  men." 

Few  persons  possess  the  skill  to  build  a  house.  A  par- 
ticular class  of  persons  must,  to  a  greater  or  less  degree,  be 
intrusted  with  the  execution  of  such  a  work.  And  the 
more  completely  the  execution  of  it,  and  the  manner  of 
doing  it,  are  placed  by  the  employer  in  the  hands  of  skilful 
and  independent  contractors,  the  more  fully  has  he  per- 
formed his  duty  to  the  public.     lie  has  thereby  substKoted 
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the  skilful  management  and  indepeudent  control  of  another 
over  the  work,  pending  its  execution,  in  the  place  of  his 
own  probable  want  of  skill  to  direct. 

Where  a  person  enters  under  an  implied  license  to  do 
work  for  his  own  exclusive  benefit,  which  appeared  to  be 
the  fact  in  this  controversy  when  the  case  was  here  before, 
it  is  a  condition  of  such  license  that  nothing  shall  be  done 
under  it  to  the  injury  of  the  licensor.  But  when  the  right 
springs  from  an  express  permission,  or  from  statutory  au- 
thority, no  conditions  are  attached  but  those  expressed;  and 
the  obligation  is  diftcrent. 

In  this  case  it  was  pending  the  execution  of  the  work,  and 
while  the  work  was  in  the  exclusive  control  pf  the  contrac- 
tors and  their  servants,  and  while  Robbins  had  no  power 
or  authority  to  remove  the  contractors'  servants  from  the 
work,  that  the  accident  to  Woodbury  occurred.  The  omis- 
sion to  cover  the  opening  properly,  on  Sunday  night,  was 
never  directed  by  Robbins,  but  was  the  wrongful  act  of  the 
contractors'  servants. 

The  court  is  bound  to  presume  that  the  plan  of  the  side- 
walk, authorized  by  the  common  council,  could  be  carefully 
executed  without  the  necessity  of  such  a  negligent  omission ; 
and  Robbins  had  the  right,  as  against  the  city,  which  had 
forced  the  plan  upon  him,  to  suppose  the  same  thing. 

Under  these  circumstances,  if  the  contractor,  while  invested 
with  the  control  of  the  work,  unnecessarily  committed  a  nuis- 
ance, Robbins  is  not  liable  therefor,  or  for  the  consequences.* 

Mr.  E.  Anthony,  contra : 

I.  The  instruction  as  to  Bobbins^ s  obligation  to  defend.  Rob- 
bins was  a  business  man,  as  the  case  shows;  and  no  notice, 
whether  oral  or  written,  could  have  given  him  any  more  in- 
formation about  the  suit,  or  about  his  rights  and  duties  in 
the  premises,  than  he  possessed  when  informed  of  the  com- 


*  Peacbey  v.  Rowland,  76  English  Common  Law,  181 ;  Overton  r.  Free- 
man, 73  Id.  867 ;  Allen  v.  Uayward,  63  Id.  960;  Reedie  v.  Railway  Co.  and 
Hobbitt?.  Railway  Co.,  4  Exchequer,  255;  Saltonstall  v.  Banker,  8  Gray,  105. 


668  RoBBiNS  V.  Chicago  City.  [Sup.  Ct 

Argument  for  the  defendant  in  error. 

mencemeat  of  the  suit,  of  its  nature,  and  the  claim  made  by 
Woodbury,  and  of  the  trial  of  the  case.  Under  such  cir- 
cumstances Robbins  cannot  go  back  of  Woodbury's  judg- 
ment and  try  the  case  all  over. 

In  Blaisdale  v.  Babcock^*  all  the  notice  that  ever  was  given 
was  simply  a  notice  that  a  suit  had  been  commenced;  and 
yet,  Chancellor  Kent,  at  that  time  Chief  Justice,  held  the 
judgment  conclusivcf 

In  the  Leading  Cases  in  Equity,!  Le  Neve  v.  Le  Neve,  it 
is  said : 

"  It  is  not  necessary  in  any  case,  to  constitute  notice,  that  it 
should  be  in  the  shape  of  a  distinct  and  formal  communication, 
and  it  will  be  implied  in  all  cases,  where  a  party  is  shown  to 
have  had  such  means  of  informing  himself  as  to  justify  the 
conclusion  that  he  might  and  ought  to  have  availed  himself 
of  them." 

Again,  in  speaking  of  notice  to  purchasers  of  property: 

"  It  should  be  remembered  that  a  purchaser  will  have  notice 
whenever  he  has  the  means  of  knowledge,  although  he  may 
choose  not  to  know ;  or,  in  other  words,  whenever  it  may  fairly 
be  presumed  that  he  either  knew  or  remained  wilfully  ignorant.'' 

Why  does  not  the  rule  apply  to  this  case  ?  Is  there  any 
peculiar  and  extenuating  circumstances  presented  to  the 
court  why  Robbins  should  not  be  held  to  it? 

II.  The  point  made  below  as  to  the  difference  between 
the  proofs  and  the  averment  of  the  declaration  is  scarcely 
pressed  here. 

It  is  argued,  however,  that  Robbins  was  compelled  to  re- 
lay his  sidewalk,  and  that  the  plan  of  doing  the  work  had 

*  1  Johnson,  619. 

t  See  also  Barney  v.  Dewey,  18  Johnson,  226 ;  Kip  v,  Bingham,  6  Id,  158 ; 
"Waldo  V.  Long,  7  Id.  173 ;  Bender  v.  Freroberger,  4  DaUas,  486 ;  Leather  r. 
Poultney,  4  Binney,  852-«76 ;  Winter  t?.  Schlatter,  2  Rawle,  859;  Bond  c 
Ward,  1  Nott  &  McCord,  201 ;  Dufficld  v.  Scott,  6  Tennessee,  866 ;  Tarleton 
V.  Tarleton,  4  Maule  &  Selwyn,  20. 

X  2  Leading  Cases  in  Equity,  100 ;  note. 
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been  forced  upon  him.  The  argument  is  that  it  was  a 
necessary  work  put  on  him  by  the  city. 

But  the  city  never  forced  any  plan  whatever  upon  him. 
They  never  designed  his  sidewalk,  his  area,  or  his  vaults. 
They  never  told  him  how  or  when  to  build  them,  and 
said  nothing  to  him  on  that  subject  whatever.  He  formed 
his  own  plans,  began  when  he  got  ready,  used  his  own  ma- 
terials, and  all  that  can  be  said  about  the  matter  with  any 
aspect  of  fairness  is,  that  the  city  permitted  him  to  build  up 
his  building,  using  a  portion  of  the  sidewalk  as  an  appurte- 
nant to  his  building,  in  order  to  accommodate  him,  and  no- 
body else.  But  this  very  fact  made  it  his  duty  to  see  that 
he  kept  his  vaults  covered  up,  and  his  premises  safe  and 
secure.  This  was  what  he  undertook,  and  what  the  city 
warned  him,  both  verbally  and  in  writing,  to  do. 

m.  The  question  in  regard  to  contractors  is  out  of  this 
case,  because — 

1.  The  contracts  had  expired  before  the  accident,  and  the 
presumption  of  law  is  that  Robbins  was  doing  the  work  him- 
self by  employing  his  own  workmen. 

2.  Robbins  had  an  architect  to  superintend  the  work  all 
the  time,  and  to  see  that  the  work  was  done  according  to 
contract. 

The  doctrine  pertaining  to  contractors  cannot,  for  other 
reasons,  apply. 

In  JEllis  V.  The  Sheffield  Gas  Consumers*  when  the  argument 
in  regard  to  contractors  was  addressed  to  Lord  Campbell,  he 
said,  "  It  would  be  monstrous. if  the  party  causing  another  to 
do  the  thing  were  exempted  from  liability  merely  because 
there  was  a  contract  between  him  and  the  person  immediately 
causing  the  act  to  be  done." 

IV.  The  charge,  in  view  of  the  facts  of  the  case,  is  perfect 
and  right.  It  condenses  the  entire  evidence.  The  only  ex- 
ceptions which  were  taken  to  it  are,  first,  to  the  sufficiency 
of  the  notice  of  the  city  to  Robbins;  and  second,  "to  the 
construction  of  the  area."    The  particular  errors  complained 

*  12  EUis  &  Blackbume  (76  English  Common  Law),  169. 
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of  are  not  set  out,  and  we  ought  not  to  be  made  to  argue  in 
regard  to  matters  so  indefiniidy  put  that  it  requires  a  state- 
ment at  bar  to  show  what  they  mean. 

V.  But  none  of  these  questions  ought  to  have  been  argued 
by  us.  Every  point  raised  in  this  case  was  adjudged  when 
the  case  was  here  before,  as  will  be  seen  by  reference  to  the 
report.  There  is  no  essential  difference  between  the  case  as 
now  coming  up  and  as  it  was  then  presented.  And,  after  the 
language  of  this  court,  at  the  last  term,  in  Minnesota  Co,  v. 
National  Go.,*  every  question  should  be  regarded  as  closed. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the 
court. 

Municipal  corporations  having  the  care  and  control  of  the 
public  streets  within  their  limits  are  obliged  by  the  laws  of 
the  State  of  Illinois  to  keep  the  same  in  good  repair  "for 
the  passage  of  persons  and  property,"  and  in  case  of  neglect 
any  person  receiving  injury  in  consequT3nce  of  any  obstruc- 
tion or  defect  may  have  an  action  on  the  case  to  recover 
compensation  for  such  injuries.  Statutes  to  that  effect  exist 
in  most  of  the  States,  but  the  principle  is  now  well  settled 
that  in  all  cases  where  it  appears  that  the  obstruction  or  de- 
fect which  occasioned  the  injury  was  caused,  constructed,  or 
created  by  a  third  person,  the  corporation,  if  it  vras  without 
their  concurrence,  may  have  a  remedy  over  against  the  party 
immediately  in  fault. 

Severe  injuries  were  received  by  one  William  H.  Wood- 
bury, on  the  twenty-eighth  day  of  December,  1856,  while 
passing  over  Wells  Street,  within  the  limits  of  the  plaintiff 
corporation.  lie  sued  the  corporation  in  the  State  court  to 
recover  compensation  for  the  injuries  so  received.  Declara- 
tion alleged  that  the  defendant  in  this  suit  was  the  owner 
of  a  building  lot  fronting  on  that  street;  that  in  making  im- 
provements thereon  he  wrongfully  excavated  an  area  in  the 
sidewalk  in  front  of  his  lot,  and  adjoining  the  same,  of  great 
length,  width,  and  depth,  and  wrongfully  suffered  it  to  re- 

*  8  Wallace,  883. 


Dec.  1866.]         Robbins  v.  Chicago  City  671 

Opinion  of  the  court. 

main  uncovered  and  unguarded,  bo  that  the  injured  party, 
while  passing  over  the  sidewalk  during  the  night  of  that 
day,  and  while  in  the  exercise  of  reasonable  care  and  pru- 
dence, fell  into  the  excavation  and  was  greatly  injured. 
Parties  went  to  trial  in  that  suit  at  the  June  Term  of  the 
court  in  1857,  and  judgment  was  rendered  for  the  plaintiff 
in  the  sum  of  fifteen  thousand  dollars  damages  and  costs  of 
suit,  which  the  corporation  was  compelled  to  pay. 

Present  suit  was  an  action  on  the  case  to  recover  of  the 
defendant,  as  the  party  who  constructed,  caused,  or  created 
the  obstruction  or  defect  in  the  street,  the  amount  of  that 
judgment  and  the  expenses  of  the  litigation.  Gravamen  of 
the  charge  in  the  declaration  was  that  the  defendant  made 
the  excavation  and  negligently  left  it  open  and  unguarded, 
and  that  the  injury  to  the  plaintiff  in  the  suit  against  the 
corporation  was  caused  by  that  obstruction  or  defect,  and 
that  the  defendant  by  reason  of  the  premises  became  and 
was  answerable  over  to  the  plaintiffs  in  this  suit  for  the 
amount  of  that  judgment,  and  for  their  reasonable  expenses 
in  defending  the  action.  Plea  was  the  general  issue,  and 
the  verdict  and  judgment  at  the  first  trial  were  for  the  de- 
fendant. Corporation  plaintiffs  removed  the  cause  into  this 
court  by  writ  of  error,  and  the  judgment  of  the  Circuit  Court 
was  reversed  and  the  cause  remanded  for  a  new  trial.  Pur- 
suant to  the  mandate  of  this  court,  a  new  venire  was  issued, 
and  the  verdict  and  judgment  at  the  second  trial  were  for 
the  plaintift's,  and  the  defendant  excepted  and  sued  out  this 
writ  of  error. 

Errors  alleged  at  the  trial,  as  stated  in  the  bill  of  excep- 
tions, have  respect  to  so  much  of  the  charge  of  the  court  as 
relates  to  the  notice  to  the  defendant  of  the  pendency  of  the 
suit  in  which  the  injured  party  recovered  judgment  against 
the  corporation,  and  also  to  so  much  of  the  charge  of  the 
court  as  relates  to  the  construction  of  the  area  described  in 
the  declaration.  Exceptions  were  also  proposed  to  one  of 
the  rulings  of  the  court  in  excluding  certain  testimony,  but 
the  objection  appears  to  have  been  waived,  as  it  was  not 
made  the  subject  of  any  consideration  in  the  argument. 
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I.  Charge  of  the  court  in  respect  to  the  notice  to  the  de- 
fendant of  the  pendency  of  the  suit  against  the  corporation, 
presents  the  first  question  for  decision.  Preliminary  to  that 
part  of  the  charge  which  is  the  subject  of  complaint,  the 
court  remarked  that  although  municipal  corporations  were 
primarily  liable  for  injuries  occasioned  by  obstructions  or 
defects  in  their  streets  or  sidewalks,  they  yet  might  have  a 
remedy  over  against  the  party  who  was  in  fault,  and  who 
had  so  used  the  street  or  sidewalk  as  to  produce  the  injury. 
Instruction  was  then  given  to  the  effect  that  if  the  defendant 
knew  that  the  suit  was  pending  and  could  have  defended  it, 
and  it  was  through  his  fault  that  the  party  was  injured,  he 
was  concluded  by  the  judgment  recovered  against  the  cor- 
poration. Express  notice,  said  the  presiding  justice,  was  not 
required,  nor  was  it  necessary  that  the  officers  of  the  corpo- 
ration should  have  notified  him  that  they  would  look  to  him 
for  indemnity.  Just  exception  certainly  cannot  be  taken  to 
those  instructions,  as  they  are  in  precise  accordance  with 
what  this  court  decided  in  this  case  when  it  was  before 
the  court  on  the  former  occasion.  Same  principle  was 
adopted  and  applied  in  the  case  of  Lovcjoy  v.  Murray*  in 
which  the  leading  authorities  upon  the  subject  were  col- 
lated and  examined.  Conclusive  effect  of  judgments  re- 
specting the  same  cause  of  action  and  between  the  same 
parties  rests  upon  the  just  and  expedient  axiom,  that  it  is 
for  the  interest  of  the  community  that  a  limit  should  be  op- 
posed to  the  continuance  of  litigation,  and  that  the  same 
cause  of  action  should  not  be  brought  twice  to  a  final  deter- 
mination, f 

Parties  in  that  connection  include  all  who  are  directly  in- 
terested in  the  subject-matter,  and  who  had  a  right  to  make 
defence,  control  the  proceedings,  examine  and  cross-examine 
witnesses,  and  appeal  from  the  judgment.  Persons  not  hav- 
ing those  rights  substantially  are  regarded  as  strangers  to 
the  cause,  but  all  who  are  directly  interested  in  the  suit  and 
have  knowledge  of  its  pendency,  and  who  refuse  or  neglect 

*  8  WaUace,  18.  f  ^  Taylor  on  Eyidence,  {  497. 
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to  appear  and  avail  themselves  of  those  rights,  are  eqtially 
concluded  by  the  proceedings.* 

Evidence  in  the  record  shows  that  the  defendant  knew  that 
the  party  was  injured  by  falling  into  the  excavation,  and  that 
the  action  against  the  corporation  was  commenced,  that  he 
was  informed  of  the  day  of  trial,  that  he  was  requested  to 
assist  in  procuring  testimony,  and  that  he  actually  wrote  to 
a  witness  upon  the  subject.  Testimony  of  the  attorney  of 
the  corporation  shows  that  he  called  upon  the  defendant, 
soon  after  the  suit  was  commenced,  for  the  purpose  of  find- 
ing out  whether  he,  the  defendant,  knew  anything  about  the 
case  which  would  be  for  the  benefit  of  the  corporation  in 
preparing  the  defence,  and  made  inquiries  of  him  to  that 
effect.  Responsive  to  those  inquiries  the  defendant  men- 
tioned the  name  of  a  person  who  was  boarding  at  the  same 
place  with  the  injured  party,  and  whose  testimony  he,  the 
defendant,  supposed  would  be  of  benefit  to  the  corporation. 
His  idea  was  that  the  injuries  of  the  party  were  not  as  great 
as  he  pretended,  and  for  that  reason  the  defendant  suggested 
that  the  person  named  would  be  a  good  witness  for  the  de- 
fence, and  he  agreed  to  write  and  get  an  exact  statement  of 
what  he  would  testify  if  called  and  examined. 

Inquiry  was  made  of  the  witness  if  he  told  the  defendant 
that  he  was  the  attorney  of  the  corporation,  and  he  answered 
that  he  was  not  able  to  say;  but  he  further  testified  that  he 
had  long  known  the  defendant,  and  that  they  were  intimate 
acquaintances.  Same  witness  testified  that  on  the  day  of 
the  trial  of  that  case,  or  the  day  before,  he  met  the  defend- 
ant in  the  court-house,  at  the  foot  of  the  stairs,  and  told  him 
that  the  case  was  about  to  be  tried. 

Surely  it  cannot  be  doubted  that  the  evidence  justified 
the  instructions  of  the  court,  and,  it  might  be  added,  if  need 
be,  that  it  fully  warranted  the  finding  of  the  jury.  Based 
on  that  testimony,  the  court  further  instructed  the  jury  that 
if  the  attorney  of  the  corporation  informed  the  defendant  of 
the  suit  and  its  nature,  und  of  the  day  of  the  trial,  and  con- 

*  1  Greenleaf  on  Evidence,  12th  ed.,  p.  569. 
VOL.  IV.  48 
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versed  with- him  about  the  testimony  for  the  defence,  he  was 
as  much  chargeable  with  notice  as  if  he  had  been  directly 
told  that  he  could  contest  the  right  of  the  injured  party  to 
recover,  and  that  the  corporation  would  look  to  him  for  in- 
demnity in  case  of  an  adverse  result.  Argument  for  the 
defendant  was  that  the  notice  was  defective,  because  the  at- 
torney did  not  specify  in  what  court  the  suit  was  pending, 
but  the  presiding  justice  instructed  the  jury  that  when  the 
defendant  was  told  that  the  injured  party  had  sued  the  cor- 
poration for  the  injuries  occasioned  by  his  falling  into  an 
area  which  he,  the  defendant,  had  built,  then  it  was  his  duty 
to  have  inquired  and  ascertained  in  what  court  the  action 
was  to  be  tried.  Knowledge  of  the  pendency  of  the  suit  in 
the  most  authentic  form  was  brought  home  to  him,  and  the 
legal  presumption  is  that  he  knew  that  he  was  answerable 
over  to  the  corporation,  and  if  so,  it  must  also  be  presumed 
that  he  knew  he  had  a  right  to  defend  the  suit  Being  in 
the  court-house  on  the  day  the  trial  commenced,  or  the  day 
before,  and  having  been  informed  by  the  corporation  attor- 
ney that  the  case  was  about  to  be  heard,  the  defendant  can- 
not evade  the  elFect  of  the  judgment  upon  the  ground  that 
he  did  not  know  in  which  court  the  case  was  pending. 
Persons  notified  of  the  pendency  of  a  suit  in  which  they  are 
directly  interested  must  exercise  reasonable  diligence  in  pro- 
tecting their  interests,  and  if  instead  of  doing  so  they  wil- 
fully shut  their  eyes  to  the  means  of  knowledge  which  they 
know  are  at  hand  to  enable  them  to  act  efficiently,  they  can- 
not subsequently  be  allowed  to  turn  round  and  evade  the 
consequences  which  their  own  conduct  and  negligence  have 
superinduced.* 

Decision  of  this  court  in  this  case,  when  it  was  here  be- 
fore, was  that  express  notice  to  the  defendant  to  defend  the 
prior  suit  was  not  necessary  in  order  to  render  him  liable  to 
the  corporation  for  the  amount  of  the  judgment  paid  to  the 
injured  party;  that  if  he  knew  that  the  suit  was  pending, 
and  could  have  defended  it,  he  was  eoncluded  by  the  judg- 

*  Kay  V.  Chapman,  16  Meeson  ^  Welsby,  866. 
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ment  as  to  the  amount  of  the  damages,  and  we  adhere  to 
that  rule  as  the  settled  law  of  the  court. 

n.  Second  exception  is  even  more  general  in  its  terms 
than  the  first,  and  might  well  be  rejected  on  that  account  as 
presenting  no  definite  question  for  the  decision  of  the  court. 
Statement  in  ti^e  bill  of  exceptions  is  that  the  defendant  ex- 
cepts to  so  much  of  the  charge  of  the  court  as  relates  to  the 
construction  of  the  area  described  in  the  declaration,  and 
the  record  shows  that  the  part  of  the  charge  referred  to  fills 
more  than  a  page  of  the  transcript,  and  for  the  most  part  is 
merely  descriptive  of  the  circumstances  under  which  the 
area  was  constructed. 

Purport  of  the  description  is  that  the  defendant  was  en- 
gaged in  erecting  a  large  and  valuable  building  on  his  lot, 
fronting  on  the  east  side  of  Wells  Street,  and  that  he  caused 
an  area  to  be  constructed  in  the  sidewalk  in  front  of  the 
building,  appurtenant  to  the  same,  and  for  its  convenience 
and  accommodation. 

Prior  to  that  time  the  corporation  had  passed  an  ordinance 
requiring  the  grade  of  this  street  to  be  raised,  and  the  work 
of  raising  the  grade  as  ordered  was  accomplished  during 
the  summer  preceding  the  accident.  Change  of  grade  in 
the  street  made  it  necessary  to  raise  the  sidewalk,  so  that 
the  defendant,  in  order  to  construct  the  area  in  front  of  his 
building,  was  not  obliged  to  make  much  excavation. 

Declaration  alleged  that  the  place  for  the  area  was  exca- 
vated, and  the  defendant  contended  that  the  proofs  did  not 
sustain  that  allegation,  as  they  showed  that  the  depth  of  the 
area  was  chiefly  created  by  filling  and  raising  the  sidewalk 
on  each  side  of  it,  and  not  by  excavation,  as  alleged. 
Charge  of  the  court  was  that  it  was  immaterial  whether  the 
depth  of  the  area  was  obtained  in  the  one  or  the  other  of 
these  modes,  or  by  both,  and  we  have  no  doubt  the  charge 
was  correct. 

Material  matter  alleged  and  in  issue  was,  that  the  defend- 
ant caused  or  created  the  obstruction  or  defect  in  the  street 
which  occasioned  the  injury  and  wrongfully  left  it  open  and 
unguarded,  as  alleged  in  the  declaration ;  and  if  he  did  so, 
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it  surely  was  immaterial  whether  he  constructed  it  by  ex- 
cavation or  in  the  manner  described  by  the  contractor. 
Strong  effort  was  made  to  show  in  argument  that  the  de- 
fendant, in  constructing  the  area,  acted  under  the  express 
orders  of  the  corporation,  and  consequently  that  he  is  not 
liable  in  this  action.  Theory  of  his  counsel  is^^that  inasmuch 
as  the  ordinance  of  the  corporation  directed  the  grade  of  the 
street  to  be  raised,  he  but  executed  the  orders  of  the  corpora- 
tion in  doing  the  work.  Suppose  all  that  be  granted,  still  it 
is  evideut  that  it  constitutes  no  defence  to  this  action.  His 
authority  to  raise  the  sidewalk  to  the  new  grade  is  not  con- 
tested. 

Neither  the  ordinance  nor  the  evidence,  however,  shows 
that  in  excavating,  or  leaving  unfilled,  the  place  for  the  area, 
he  acted  under  the  directions  of  the  corporation,  or  that  his 
acts  were  in  any  way  for  their  benefit.  Absence  of  objec- 
tions on  the  part  of  the  officers  of  the  corporation  authorize 
the  presumption  that  the  defendant  was  not  in  fault  in  con- 
structing the  area  so  as  to  raise  the  surface  to  the  even  grade 
of  the  street,  and  justified  the  charge  of  the  court,  that  in 
constructing  it  the  jury  might  infer  that  he  acted  under 
their  implied  license,  but  no  license  can  be  presumed  from 
that  fact,  or  from  any  other  evidence  in  the  case,  to  leave 
the  area  open  and  unguarded,  which  was  the  gravamen  of 
the  charge  in  the  declaration. 

Instructions  of  the  court  were  substantially  in  accordance 
with  those  views,  and  were  quite  as  favorable  to  the  defend- 
ant as  he  had  any  right  to  expect 

Remarks  already  made  show  that  the  defendant,  in  con- 
structing the  area,  was  not  constructing  a  public  improve- 
ment for  the  benefit  of  the  corporation,  but  was  constructing 
a  private  work  exclusively  for  his  own  convenience.  At- 
tempt is  made  to  give  the  work  a  public  character,  because, 
in  constructing  the  area,  it  became  necessary  to  raise  the 
sidewalk  to  the  new  grade,  but  the  argument  is  hardly 
plausible,  and  is  clearly  without  any  solid  foundation.  Lia- 
bility of  the  defendant,  however,  was  not  placed  upon  the 
ground  that  he  was  not  authorized  to  raise  the  sidewalk. 
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On  the  contrary,  the  jury  were  distinctly  told  that  the  grav- 
amen of  the  charge  was,  not  that  the  defendant  was  engaged 
in  an  unlawful  work  when  he  constructed  the  area,  but  the 
court  placed  his  liability  upon  the  ground  that  he  left  the 
area  open  and  without  guards  to  warn  those  who  had  occa- 
sion to  pass  in  the  street,  so  that  the  work,  which  was  orig- 
inally lawful,  became  a  nuisance  and  was  unlawful  at  the 
time  of  the  injury.  Correctness  of  that  instruction,  in  view 
of  the  evidence  as  reported  in  the  transcript,  is  so  manifest 
that  it  needs  no  support. 

Objection  is  also  taken  to  the  instruction  in  which  the 
court  told  the  jury  that  if  they  believed  from  the  evidence 
that  the  area  was  built  under  the  direction  of  the  defendant, 
and  for  his  benefit,  and  that  it  was  left  open  and  without 
guards,  and  that  the  plaintiff  in  the  suit  against  the  corpora- 
tion, while  passing  along  the  street,  fell  into  the  area -and 
was  injured  as  alleged,  then  they  would  find  for  the  plain- 
tiff. Want  of  reasonable  care  on  the  part  of  the  injured 
party  was  not  alleged  in  defence  or  suggested  in  argument, 
and  instructions  as  to  notice  to  the  defendant  of  the  pendency 
of  the  prior  suit  had  been  previously  given  to  the  jury. 

Argument  for  the  defendant  is  that  the  instruction  as  to 
the  liability  of  the  defendant  was  erroneous.  He  contends 
that  the  evidence  showed  that  the  erection  of  the  building 
and  all  the  other  work,  including  the  construction  of  the 
area,  was  done  by  an  independent  contractor,  and  that  the 
owner  of  the  land,  for  whose  benefit  the  improvements  were 
made,  is  not  liable  in  such  cases  for  any  such  injuries  occa- 
sioned by  an  obstruction  or  defect  in  the  street  caused  or 
created  by  the  contractor  or  his  workmen  in  the  construction 
of  such  improvements.  Two  answers  may  be  given  to  that 
proposition,  either  of  which  is  satisfactory — 

1.  That  it  assumes  a  theory  of  fact  which  is  contradicted 
by  the  evidence. 

2.  That  this  court,  in  its  former  decision,  overruled  it  as 
applied  to  a  case  where  the  work  contracted  to  be  done  was 
itself  of  a  character  necessarily  to  constitute  an  obstruction 
or  defect  in  the  street  or  highway  requiring  precautions, 
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care,  and  oversight,  to  protect  the  traveller  from  danger  and 
injury. 

1.  Theory  of  fact  assamed  by  the  defendant  is  not  sus- 
tained by  the  evidence.  Seven  contractors  were  employed 
in  preparing  the  lot,  laying  the  foundations,  erecting  and 
completing  the  building,  raising  the  sidewalk,  constructing 
the  area,  laying  the  flagstones,  putting  in  the  gratings,  and 
finishing  the  improvements.  Contractor  who  constructed 
the  area  finished  his  contract  prior  to  the  nineteenth  day  of 
December,  1866,  when  he  left  and  went  away,  and  did  not 
return  till  after  the  accident. 

Uncontradicted  evidence  was  introduced  that  the  defend- 
ant  frequently  visited  the  premises  during  the  progress  of 
the  work,  and  that  the  curb-wall  was  raised  eight  or  nine 
inches  under  his  special  directions,  in  the  latter  part  of 
September  of  that  year.  Both  the  area  and  curb- wall  were 
ready  for  the  flagstones  four  months  before  the  accident. 
When  the  area  was  completed  it  was  covered  with  joists, 
three  by  twelve  inches,  but  they  were  afterwards  removed, 
when  the  gratings  were  put  down,  late  in  the  fall,  and  were 
never  properly  replaced.  Attention  of  the  defendant  was 
several  times  called  to  the  dangerous  condition  of  the  side- 
walk, and  the  superintendent  of  public  works  gave  him 
notice  in  writing  that  the  area  was  not  properly  covered. 
He  gave  no  heed  to  these  repeated  admonitions,  but  insisted 
throughout  that  it  was  the  sole  business  of  the  contractor, 
with  which  he  had  nothing  to  do.  Such  wilful  negligence 
the  law  will  never  excuse. 

2.  Import  of  the  decision  of  this  court  in  reversing  the 
former  judgment  of  the  Circuit  Court,  and  remanding  the 
cause  for  a  new  trial,  was,  that  the  party  contracting  for  the 
work  was  liable,  in  a  case  like  the  present,  where  the  work 
to  be  done  necessarily  constituted  an  obstruction  or  defect 
in  the  street  or  highway  which  rendered  it  dangerous  as  a 
way  for  travel  and  transportation,  unless  properly  guarded 
or  shut  out  from  public  use;  that  in  such  cases  the  principal 
for  whom  the  work  was  done  could  not  defeat  the  just  claim 
of  the  corporation,  or  of  the  injured  party,  by  proving  that 
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the  work  which  constituted  the  obstruction  or  defect  was 
done  by  an  independent  contractor.  • 

Strictly  speaking,  that  question  was  not  open  in  this  case, 
but  the. argument  was  allowed  to  proceed;  andjlest  there 
should  be  a  doubt  upon  the  subject,  it  is  proper  to.  say  that 
we  again  aflEirm  the  proposition. 

"Where  the  obstruction  or  defect  caused  or  created  in  the 
street  is  purely  collateral  to  the  work  contracted  to  be  done, 
and  is  entirely  the  result  of  the  wrongful  acts  of  the  con- 
tractor or  his  workmen,  the  rule  is  that  the  employer  is  not 
liable;  but  where  the  obstruction  or  defect  which  occasioned 
the  injury  results  directly  from  the  acts  which  the  contractor 
agrees  and  is  authorpsedito  do,  the  person  who  employs  the 
contractor  and  authorizes  him  to  do  those  acts  is  equally 
liable  to  the  injured  party.* 

Implied  authority  was  doubtless  shown  to  construct  the 
area,  if  it  was  done  with  proper  precautions  to  prevent  ac- 
cidents to  travellers,  but  no  authority  to  construct  it  without 
such  precautions  is  proved  or  can  be  presumed ;  and  it  is 
clear  that  in  leaving  it  open  and  without  guards  during  the 
progress  of  the  work,  or  after  its  completion,  the  defendant 
was  guilty  of  gross  negligence,  and  the  structure  itself  be- 
came unlawful.  Concede  that  the  defendant  might  cast  the 
blame  on  the  contractor  while  the  area  was  being  con- 
structed, still  it  is  clear  to  a  demonstration  that  he  cannot 
successfully  make  that  answer  for  his  own  negligence  after 
the  work  was  completed,  and  the  control  and  oversight  of 
the  contractor  had  ceased. 

Looking  at  the  case  in  any  point  of  view,  there  is  no  error 

in  the  record. 

Judgment  affirmed,  with  costs. 

*  Hole  V.  Railway  Co.,  6  Hurlslone  &  Norman,  497;  Ellis  t>.  Gas.  Cons. 
Co.,  2  Ellis  &  Blackburn,  767;  Newton  r.  Ellis,  6  Id.  116;  LoweU  v.  B, 
&  L.  Railroad,  23  Pickering,  24 ;  Storrs  v.  City  of  Utica,  17  New  York, 
104. 
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United  States  v.  McMasters. 

1.  It  is  the  duty  of  a  party  excepting  to  evidence  to  point  out  the  part  ex- 

cepted to,  so  that  the  attention  of  the  court  may  he  drawn  to  it  Hence 
objections  of  a  very  general  and  indefinite  nature  to  testimony  taken 
under  a  commission,  with  interrogatories,  and  which  do  not  point  out 
except  in  gross  the  portions  of  tho  answers  objected  to,  and  which  em- 
brace matters  clearly  competent,  will  not  be  sustained.  If  the  exception 
covers  any  admissible  testimony,  it  is  rightly  overruled. 

2.  A  grant  in  whose  language  there  is  some  obscurity,  and  which  if  open  for 

construction  might  present  some  ground  for  an  interpretation  in  one 
way,  may,  on  a  question  of  location,  be  explained  in  a  diflerent  sense  by 
an  official  survey  referred  to  in  it,  and  which  was  before  the  party  when 
making  the  grant. 
8.  A  tract  of  land,  situate  in  the  Parish  of  St.  Bernard,  about  ten  miles  be- 
low New  Orleans,  and  claimed  in  this  suit  against  the  United  States  by 
parties  under  F.  &  J.  Phillipon,  hold  to  have  been  confirmed  by  this 
government,  and  that  grants  under  the  French  and  Spanish  governments 
were  as  extensive  and  the  boundaries  as  well  defined  and  settled  as  they 
were  under  the  survey  and  location  confirmed  by  the  United  States. 

This  was  a  writ  of  en'or  to  the  Circuit  Court  for  the  East- 
ern District  of  Louisiana,  and  involved  two  questions :  one, 
that  of  a  private  boundary  to  a  tract  of  land,  the  other  a 
question  of  the  admission  of  testimony  taken  under  a  com- 
mission. 

The  case  was  submitted  on  printed  briefs  of  Mr.  jSton- 
bery,  A.  6r.,  arid  Mr.  Assistant  Attorney-General  Ashiony  for 
the  United  States j  plaintiff  in  error j  and  of  Mr.  Janin^  contra. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  suit  was  brought,  in  the  court  below,  by  the  United 
States  to  recover  possession  of  a  tract  of  land  situate  in  the 
Parish  of  St.  Bernard,  about  t^n  miles  below  the  city  of  New 
Orleans,  on  the  east  side  of  the  River  Mississippi,  and  be- 
tween that,  river  and  Lake  Borgne. 

The  defendants  set  up  two  grounds  of  defence :  1.  That 
the  tract  of  land  in  controveray  had  been  granted  ta  Madame 
Le  Compte  by  the  Spanish  government,  November  8d,  1784; 
and,  2;  That  the  grant  was  confirmed  to  F.  and  J.  Phillipon 
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by  act  of  Congress,  March  3d,  1835,  from  whom  the  defend- 
ants derived  their  titles. 

1.  The  Spanish  grant  was  produced  on  the  trial  from  the 
register's  office  in  New  Orleans,  where  these  ancient  titles 
are  deposited,  and  is  found  in  the  record. 

The  Governor,  in  making  the  grant,  recites : 

"  Considering  the  foregoing  proceedings,  made  by  the  segundo 
ayundante  of  this  place,  Louis  Andry,  who  was  appointed  to 
make  survey  and  put  Dn.  Maria  Le  Compte  in  possession  of 
the  vacant  land  which  lies  in  rear  or  at  the  extremity  of  the 
forty  arponts  in  depth  of  the  plantation  belonging  to  Bachemin, 
Corbin,  Voison,  and  Portugais,  and  consists  of  fourteen  arpents 
in  front,  composing  the  said  plantations,  until  it  reaches  Lake 
Borgne;  and,  finding  that  said  proceedings  are  made  agreeably 
to  the  order  of  survey,  and  to  the  grants  of  the  above-named 
parties,  who  are  not  injured — nay,  who  have  assented  thereto, 
&c. — Now,  THEREFORE,  &c.,  we  do,  by  these  presents,  "grant  to 
the  said  Maria  Le  Compte  the  above-mentioned  fourteen  ar- 
pents front  from  the  forty  arpents  in  depth  owned  by  the  said 
Bachemin,  &c.,  to  the  aforesaid  lake,  following  the  same  direc- 
tions which  the  boundary  lines  of  the  said  Bachemin,  &c.,  run, 
in  order  that  she  may  dispose  of  and  enjoy  the  same,  &c."      ^ 

There  is  some  obscurity  in  the  language  of  the  grant, 
and,  if  it  was  open  for  construction,  there  is  ground  for  the 
interpretation  contended  for  by  the  government,  namely: 
that  the  tract  granted  consisted  of  an  area  of  fourteen  ar- 
pents front,  and  extending  back  within  parallel  lines  to 
Lake  Borgne:  But  this  obscurity  is  removed  by  the  official 
Spanish  survey  referred  to  in  the  grant,  and  which,  as  we 
have  seen,  was  before  the  government  when  tfie  grant  was 
made. 

Phelps,  a  United  States  deputy  surveyor,  and  who  has 
been  in  the  service  of  the  government,  under  the  Surveyor- 
General,  since  1828,  surveyed  the  side  lines  of  this  tract  in 
1831,  and,  according  to  his  recollection  and  belief,  had  be- 
fore him,  at  the  time,  the  original  Spanish  survey  of  Landry, 
and  followed  the  side  lines  of  that  survey,  which  were  not 
parallel,  but  were  diverging  side  lines,  corresponding  with 
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those  of  the  front  grant  to  Bachemin  and  others.  That 
grant  fronted  on  a  bend  of  the  river,  on  the  convex  side,  or 
shore ;  and,  according  to  the  usage  in  Spanish  locations  on 
such  bends,  and  which  is  the  usage  and  practice  of  locations 
under  our  system  of  survey,  the  side  lines  run  at  right  an- 
gles with  the  bend  of  the  river,  and,  as  in  the  instance  be- 
fore us,  diverge  and  widen  as  the  lines  extend  for  the  entire 
depth  of  the  front  lot.  It  was  these  diverging  lines  termin- 
ating at  the  rear  of  the  Bachemin  lot  that  were  extended  in 
the  same  direction  by  the  survey  and  location  of  the  back 
lot  of  Madame  Le  Compte,  by  Landry,  to  Lake  Borgnfe, 
and  which  were  afterwards  adopted  by  Phelps.  This  Span- 
ish survey  and  location  of  the  grant  removes  any  obscurity 
that  may  exist  in  the  description. 

The  survey  of  Landry  was  not  produced,  but  its  existence 
and  loss  were  sufficiently  proved  to  let  in  the  secondary  evi- 
dence presented  on  the  trial. 

The  testimony  of  Phelps  was  taken  under  a  commission, 
and  when  produced  at  the  trial  several  obj^jctions  were  taken 
to  its  competency  and  admissibility,  on  the  part  of  the  gov- 
ernment, which  were  overruled.  The  objections  were  very 
general  and  indefinite,  without  pointing  out  the  portions  of 
his  answers  to  the  interrogatories  which  were  inadmissible, 
except  in  gross,  embracing  matters  clearly  competent  and 
relevant  to  the  issues.  It  is  the  duty  of  the  party  excepting 
to  evidence  to  point  out  the  part  excepted  to,  so  that  the 
attention  of  the  court  may  be  drawn  to  it.  If  the  exception 
covers  any  admissible  evidence,  it  is  rightly  overruled.* 
This  principle  disposes  of  all  the  objections  in  which  any 
doubt  can  exist  as  to  the  competency  of  the  evidence. 

We  do  not  regard,  however,  the  portion  of  Phelps's  testi- 
mony objected  to  as  of  any  particular  importance  in  the 
case.  The  only  portions  of  his  evidence  which  are  material 
relate  to  the  Landry  survey  of  Madame  Le  Compters  grant, 
and  his  own  survey  of  the  same  in  1831.     But — 

2.  The  most  conclusive  defence  to  this  action  to  recover 

*  Moore  v.  The  Bank  of  the  Metropolis,  18  Peters,  802: 
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the  land  in  question  is  the  decision  of  the  register  and  re- 
ceiver, on  the  petition  of  F.  and  J.  A.  Phillipon  for  confirm- 
ation, dated  December  20th,  1832,  the  report  of  these  officers 
in  favor  of  the  claim,  5th  September,  1833,  and  confirmation 
by  act  of  Congress,  March  3d,  1835. 

The  Phillipons  owned  a  large  tract  of  land  derived  from 
six  French  and  Spanish  grants,  all  of  which  are  set  out  on 
the  record,  and  among  them  is  the  grant  in  question  to 
Madame  Le  Compte.  They  state  in  their  petition  that  the 
land  is  situate  in  the  Parish  of  St  Bernard,  on  the  east  bank 
of  the  Mississippi  River,  about  ten  miles  below  the  city  of 
New  Orleans,  measuring  twenty-one  arpents  front  by  an  ir- 
regular depth  extending  to  Lake  Borgne,  bounded  on  one 
side  by  the  plantation  of  Mr.  Guichard,  and  on  the  other 
side  (below)  by  the  plantations  of  the  widow  Beauregard ; 
the  whole,  according  to  a  full  and  detailed  plot  thereof, 
executed  by  Augustus  S.  Phelps,  United  States  deputy 
surveyor,  in  the  month  of  February,  1831,  hlerewith  pre- 
sented and  prayed  to  be  accorded.  This  map  is  in  the 
record,  and  includes  the  tract  of  Madame  Le  Compte,  with 
the  diverging  lines,  as  surveyed  by  Landry,  and  afterwards 
by  Phelps. 

The  register  and  receiver,  after  hearing  the  proofs  in  the 
case,  and  referring  to  the  claim,  and  reciting  that  it  contains 
twenty-one  arpents  front  by  an  irregular  depth  extending  to 
Lake  Borgne,  and  bounded  above  by  land  of  Mr.  Guichard, 
and  below  by  land  of  the  widow  Beauregard;  and  reciting, 
also,  that  the  tract  is  made  up  of  several  tracts,  all  of  which 
are  derived  from  the  original  grants  made,  and  completed 
in  due  form,  as  follows:  enumerating  the  six  French  and 
Spanish  grants,  with  their  dates,  report — "  We  are  therefore 
of  opinion  that  this  claim  ought  to  be  confirmed."  This 
claim,  thus  described  by  the  register  and  receiver,  was  spe- 
cifically confirmed,  referring  to  the  date  of  this  report,  by 
the  act  of  Congress  of  March  3d,  1835.  , 

We  do  not  deem  it  necessary  to  pursue  the  case  further. 
It  seems  to  us  that  the  title,  to  the  extent  claimed  by  the 
Phillipons,  under  whom  the  defendants  held,  has  not  only 
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been  confirmed  by  this  government,  but  that  the  grants 
under  the  French  and  Spanish  governments  were  as  exten- 
sive, and  the  boundaries  as  well  defined  and  settled,  as  we 
are  of  opinion  they  now  are  under  the  survey  and  location 
confirmed  by  act  of  Congress. 

Judgment  affi&mbd. 


INDEX. 


ADMIBALT  Y.    See  Evidence,  2,  S ;  Prize  Couri,  1-8. 

Jurisdiction. 

1.  A  contract  for  the  transportation  of  passengers  by  a  steamship  on  the 

ocean  is  a  maritime  contract,  and  there  is  no  distinction  in  principle 
between  it  and  a  contract  for  the  like  transportation  of  merchandise. 
The  Mo9es  Taylor,  411. 

2.  The  distinguishing  and  characteristic  feature  of  a  suit  in  admiralty,  is 

that  the  vessel  or  thing  proceeded  against  is  itself  seized  and  im- 
pleaded as  the  defendant,  and  is  judged  and  sentenced  accordingly.  lb, 
8.  The  provision  of  the  ninth  section  of  the  Judiciary  Act,  which  vests  in 
the  District  Courts  of  the  United  States  exclusive  cognizance  of  civil 
causes  of  admiralty  and  maritime  jurisdiction,  is  constitutional.     Ih. 
4.  The  grant  of  admiralty  powers  to  the  District  Courts  of  the  United 
States,  by  the  ninth  section  of  the  act  of  September  24th,  1789,  is  co- 
extensive with  this  grant  in  the  Constitution,  as  to  the  character  of 
the  waters  over  which  it  extends.     The  Hine  v.  Trevor,  666. 
6.  The  act  of  February  26th,  1846,  is  a  limitation  of  the  powers  granted 
by  the  act  of  1789,  as  regards  cases  arising  upon  the  lakes  and  navigable 
waters  connecting  said  lakes,  in  the  following  particulars : 
(a)  It  limits  the  jurisdiction  to  vessels  of  twenty  tons  burden  and  up- 
wards, enrolled  and  licensed  for  the  coasting  trade,  and  which  are 
employed  in  commerce  and  navigation,  between  ports  and  places  in 
different  States. 
{h)  It  grants  a  jury  trial,  if  either  party  shall  demand  it 
\c)  The  jurisdiction  is  not  exclusive,  but  is  expressly  made  concurrent 
with  such  remedies  as  may  be  given  by  State  laws.    Ih. 

6.  The  grant  of  original  admiralty  jurisdiction  by  the  act  of  1789,  includ- 

ing as  it  does  all  cases  not  covered  by  the  act  of  1846,  is  exclusive,  not 
only  of  all  other  Federal  courts,  but  of  all  State  courts.  Ih. ;  see  also 
The  Moses  Taylor,  411. 

7.  Therefore,  State  statutes,  which  attempt  to  confer  upon  State  courts  a 

remedy  for  marine  torts  and  marine  contracts,  by  proceedings  strictly 
in  rem  [that  is  to  say,  which  authorize  actions  in  rem  against  vessels 
for  causes  of  action  cognizable  in  the  admiralty — The  Moses  Taylor, 
411],  are  void ;  because  they  are  in  conflict  with  that  act  of  Congress, 
except  as  to  cases  arising  on  the  lakes  and  their  connecting  waters.  /6. 

(  686  ) 
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8.  These  statutes  do  not  come  within  the  saving  clause  of  the  ninth  section 

of  the  act  of  1789,  concerning  a  common-law  remedy.  76.;  see  also 
The  Moses  Taylor,  411. 

9.  But  this  ftile  does  not  prevent  the  seizure  and  sale,  by  the  State  courts, 

of  the  interest  of  any  owner,  or  part  o'wner,  in  a  vessel,  by  attach- 
ment or  by  general  execution,  when  the  proceeding  is  a  personal 
action  against  such  owner,  to  recover  a  debt  for  which  he  is  person- 
ally liable.    lb, 

10.  Nor  does  it  prevent  any  action  which  the  common  law  gives  for  ob- 

taining a  judgment  in  personam  against  a  party  liable  in  a  marine 
contract,  or  a  marine  tort.    lb. 

11.  The  jurisdiction  of  a  court  of  admiralty  ov«r  a  vessel  captured  jttre 

belli,  is  determined  by  the  fact  of  capture.  The  filing  of  a  libel  is 
not  necessary  to  create  it.    The  Nassau,  634. 

ALLUVION. 

The  right  to  alluvion  depends  upon  the  fact  of  contiguity  of  the  estate 
to  the  river.  Hence  where  accretion  is  made  before  a  strip  of  land 
bordering  on  a  river,  the  accretion  belongs  to  t^  and  not  to  the  larger 
parcel  behind  it  and  from  which  the  strip  when  sold  was  separated. 
Saulet  V.  Shepherd,  502. 

ATTAINDER,  Bills  of.    See  Attorneys  and  Onmsellors,  1-8 ;  Omsiitu- 
iional  Law,  1-18. 

ATTORNEYS  AND  COUNSELLORS.     See  OonttUmtional  J^w,  1-1  Ij 
Pardon,  1-3. 

1.  Attorneys  and  counsellors  of  the  Supreme  Court  of  the  United  States 

are  not  officers  of  the  United  States ;  they  are  officers  of  the  court, 
admitted  as  such  by  its  order  upon  evidence  of  their  possessing  saf- 
flcient  legal  learning  and  fair  private  character.  Ex  parte  Oarland, 
383. 

2.  The  order  of  admission  is  the  judgment  of  the  court  that  the  parties 

possess  the  requisite  qualifications  and  are  entitled  to  appear  as  attor- 
neys and  counsellors  and  conduct  causes  therein.  From  its  entry  the 
parties  become  officers  of  the  court,  and  are  responsible  to  it  for  pro- 
fessional misconduct.  They  hold  their  office  during  good  behavior, 
and  can  only  be  deprived  of  it  for  misconduct  ascertained  and  de- 
clared by  the  judgment  of  the  court  after  opportunity  to  be  heard  has 
been  afforded.  Their  admission  and  their  exclusion  are  the  exercise 
of  judicial  power.    lb. 

8.  The  right  of  an  attorney  and  counsellor,  acquired  by  his  admission,  to 
appear  for  suitors,  and  to  argue  causes,  is  not  revocable  at  the  pleasure 
of  the  court,  or  at  the  command  of  the  legislature.  It  is  a  right  of 
which  he  can  only  be  deprived  by  the  judgment  of  the  court,  for 
moral  or  professional  delinquency.    lb. 

4.  The  admitted  power  of  Congress  to  prescribe  qualifications  for  the  offic« 
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of  attorney  and  counsellor  in  the  Federal  courts  cannot  be  exercised 
as  a  means  for  the  infliction  of  punishment  for  the  past  conduct  of 
such  ofBcers,  against  the  inhibition  of  the  Constitution,  preventing  • 
>  the  passage  of  bills  of  attainder  (under  which  general  designation  ' 
bills  of  pains  and  penalties  are  included),  or  that  against  the  passage 
of  an  expoat/aeio  law.  lb, 
6.  The  act  of  Congress  of  January  24th,  1865,  providing  that  after  its  pack 
sage  no  person  shall  bo  admitted  as  an  attorney  and  counsellor  to  the 
bar  of  the  Supreme  Court,  and,  after  March  4th,  1865,  to  the  bar  of 
any  Circuit  or  District  Court  of  the  United  States,  or  Court  of  Claims, 
or  be  allowed  to  appear  and  be  heard  by  virtue  of  any  previous  ad- 
mission; or  any  special  power  of  attorney,  unless  ho  shall  have  first 
taken  and  subscribed  the  oath  prescribed  in  the  act  of  July  2d,  1862 — 
which  latter  act  requires  the  affiant  to  swear  or  affirm  that  he  has 
never  voluntarily  borne  arms  against  the  United  States  since  he  has 
been  a  citizen  thereof;  that  he  has  voluntarily  given  no  aid,  counte- 
nance, counsel,  or  encouragement  to  persons  engaged  in  ilrmed  hos- 
tility thereto ;  that  he  has  neither  sought  nor.  accepted,  nor  attempted 
to  exercise  the  functions  of  any  office  whatever,  under  any  authority 
or  pretended  authority  in  hostility  to  the  United  States ;  and  that  he 
has  not  yielded  a  Voluntary  supi)ort  to  any  pretended  government, 
authority,  power,  or  constitution  within  the  United  States,  hostile  Or 
inimical  thereto — operates  as  a  legislative  decree  excluding  from  the 
practice  of  the  law  in  the  courts  of  the  United  States  all  parties  who 
have  offended  in  any  of  the  particulars  enumerated.    lb. 

6.  Exclusion  from  the  practice  of  the  law  in  the  Federal  courts,  or  from 

any  6f  the  ordinary  avocations  of  life  for  pcui  conduct  U  punishment 
for  such  conduct.  The  exaction  of  the  oath  is  the  mode  provided  for 
ascertaining  the  parties  upon  whom  the  act  is  intended  to  operate.  lb. 

7.  The  act  being  of  this  character  partakes  of  the  nature  of  a  bill  of  pains' 

and  penalties,  and  i^  subject  to  the  constitutional  inhibition  against 
the  passage  of  bills  of  attainder,  under  which  general  designation  bills* 
of  pains  and  penalties  are  included.    lb. 

8.  In  the  exclusion  which  the  act  adjudges  it  imposes  a  punishment  for 

some  of  the  acts  specified  which  were  not  punishable  at  the  time  they 
were  committed,  and  for  other  of  the  acts  it  adds  a 'new  punishment 
to  that  before  prescribed,  and  it  is  thus  within  the  inhibition  of  the 
Constitution  against  the  passage  of  an  expoatfaeto  law.    lb. 

BANKS. 

1.  A  tax  on  the  capital  of  a  bank  is  not  the  same  thing  as  a  tax  upon  the 
shares  of  which  the  capital  is  composed.  And  whdre  a  State  imposes 
on  the  State  banks  a  tax  on  their  capital  (the  sharea  in  the  hands  of 
the  shareholders  being  exempt  from  tax),  a  tax  cannot  be  laid  by  such 
State  on  the  shares  of  banks,  organized  under  the  act  of  June  8d,  1864, 
to  provide,  a  national  currency;  which  act,  while  it  allows  the  State 
to  tax  the  shares  of  banks  organized  under  it,  does  so  only  on  condi- 
tion that  the  tax -laid  shall  not  exceed  the  rate  imposed  upon  the 
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shares  in  any  of  the  banks  organized  under  authority  of  the  State 
where  such  association  is  located.  Van  Allen  v.  The  Asaeesors  (3 
Wallace,  678),  affirmed.    Bradley  y.  The  People,  469. 

2.  Shares  in  banks,  whether  State  banks  or  those  organized  under  the  act 
of  June  8d,  1864,  *<to  provide  a  national  currency,"  Ac.,  are  liable  to 
taxation  by  the  State  under  certain  limitations  (set  forth  in  section 
forty-first  of  the  act),  without  regard  to  the  fact  that  the  capital  of 
such  banks  is  invested  in  bonds  of  the  United  States,  declared,  by 
statutes  creating  them,  to  be  exempted  from  taxation  by  or  under 
State  authority.  Van  Alien  v.  The  Asaeseore  (8  Wallaoe,  678), 
affirmed.    People  v.  The  Commiasionere,  244. 

8.  If  the  rate  of  taxation  by  the  State  on  such  shares  is  the  same  as,  or 
not  greater,  than  upon  the  moneyed  capital  of  the  individual  citizen 
which  is  subject  or  liable  to  taxation ;  that  is  to  say,  if  no  greater 
proportion  or  percentage  of  tax  on  the  valuation  of  the  shares  is 
levied  than  upon  other  moneyed  taxable  capital  in  the  hands  of  its 
citizens,  the  shares  are  taxed  in  conformity  with  that  proviso  of  the 
forty-first  section,  which  says  that  they  may  be  assessed,  "but  not  at 
a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State.''  Jb. 

BILLS  OF  ATTAINDER.     See  Atiomeya  and  CounaeUors,  1-8;  Qmati' 
httional  Lawy  1-18. 

BILLS  OF  EXCEPTION.    See  PracOce,  8-7. 

CALIFORNIA.    See  Mexican  Law,  1-^. 

CAPTURED  PROPERTY.  See  Prize  Court,  1-8. 
Demands  against  property  captured  as  prize  of  war  mnst  be  adjusted  in 
a  prize  court.  The  property  arrested  as  prize  is  not  attachable  at  the 
suit  of  private  parties.  If  such  parties  have  claims  which,  in  their 
view,  override  the  rights  of  captors,  they  must  present  them  to  the 
prize  court  for  settlement.    The  Naaaau,  684. 

COLLISION. 

Those  established  rules  of  navigation  that  where  a  vessel  has  the  wind 
free,  or  is  sailing  before  or  with  the  wind,  she  must  keep  out  of  the 
way  of  the  vessel  which  is  closehauled  by  the  wind  or  sailing  by  or 
against  it,  and  that  those  closehauled  on  the  wind,  or  sailing  on  the 
starboard  tack,  must  keep  their  course,  do  not  apply  after  a  vessel  ad- 
vancing in  violation  of  them  is  so  near  another  vessel  that  by  such 
other  vessel's  adhering  to  them  a  collision  would  be  inevitable.  A 
departure  from  them,  under  such  circumstances,  by  a  vessel  otherwise 
not  in  fault,  will  not  impair  her  right  to  recover  for  injuries  occasioned 
by  the  collision.    BenUey  v.  Coyne,  609. 
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COMITY,  Statk  and  Fsdsral.  See  Mexican  Law,  4. 
The  interpretation  within  the  Jurisdiction  of  a  State  of  a  local  law,  be- 
comes a  part  of  that  law,  as  much  so  as  if  incorporated  in  the  body  of 
it  by  the  legislature.  If  different  interpretations  are  given  in  different 
States  to  a  similar  law,  that  law,  in  effect,  becomes,  by  the  interpreta- 
tions, so  far  as  it  is  a  rule  for  action  by  this  court,  a  different  law  in 
one  State  from  what  it  is  in  the  other.    Christy  v.  Pridgeon,  196. 

COMMON  CARRIERS. 

1.  Although  a  common  carrier  of  passengers  by  sea,  as  a  master  of  a  steam- 

ship, may  properly  refuse  a  passage  to  a  person  who  has  been  forcibly 
expelled  by  the  actual  though  violent  and  revolutionary  authorities  of 
a  town,  under  threat  of  death  if  he  return,  and  when  the  bringing 
back  and  landing  of  such  passenger  would  in  the  opinion  of  such  mas- 
ter tend  to  promote  further  difficulty — yet  tliis  refusal  should  precede 
the  sailing  of  the  ship.  If  the  passenger  have  violated  no  inflexible 
rule  of  the  ship  in  getting  aboard  the  vessel,  have  paid  or  tendered 
the  passage-money,  and  have  conducted  himself  properly  during  the 
voyage,  the  master  has  no  right,  as  matter  of  law,  to  stop  a  returning 
vessel,  put  him  aboard  it,  and  send  him  back  to  the  port  of  departure. 
And  if  he  do  so,  damages  will  be  awarded  against  him  on  a  proceeding 
in  admiralty.     Pearson  v.  Duane,  605. 

2.  However,  where  a  person  who  had  been  thus  banished  from  a  place  got 

on  board  a  vessel  going  back  to  it,  determined  to  defy  the  authorities 
there  and  take  his  chance  of  life,  and  the  captain,  who  had  not  known 
the  history  of  the  case  until  after  the  vessel  was  at  sea — on  meeting  a 
return  steamer,  of  a  line  to  which  his  own  vessel  belonged — stopped 
his  own  and  sent  the  man  aboard  the  returning  one,  to  be  taken  to  the 
port  where  he  embarked — such  captain,  not  acting  in  any  malice,  but 
acting  from  a  humane  motive,  and  from  a  belief  that  the  passenger,  if 
landed  at  the  port  where  his  own  vessel  was  going,  would  be  hanged 
— in  such  a  case,  the  apprehended  danger  mitigates  the  act,  and  the 
damages  must  be  souill.  Accordingly,  in  such  a  case,  this  court,  on 
appeal  from  a  decree  which  had  given  four  thousand  dollars  damages, 
modified  it  by  allowing  but  fifty  dollars,  with  directions,  moreover, 
that  each  party  should  pay  his  own  costs  on  the  appeal.  Ih, 
8.  In  a  case  such  as  above  described,  a  passenger  is  entitled  to  compensa- 
tion for  the  injury  done  him  by  being  put  on  board  the  return  vessel, 
80  far  as  that  injury  arose  from  the  act  of  the  captain  of  the  other 
vessel  in  putting  him  there.  But  he  is  not  entitled  to  damages  for 
injuries  that  he  suffered  from  obstructions  which  he  afterwards  met 
with  in  getting  to  the  place  from  whence  he  had  been  expelled  and 
where  he  wanted  to  return;  and  which  injuries  were  not  caused  by 
this  act,  but  were  owing  to  the  fact  that  all  to  whom  he  afterwards 
applied  for  passage  to  that  place  knew  the  power  and  determination 
of  the  authorities  there  and  were  afraid  to  carry  him  back.  lb. 
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CONSTITUTIONAL  LAW.    See  AOomeys  and  Counsellora,  1-8;  Habeas 
CorpuB,  4 ;  Pardon^  1-3 ;  Trial  by  Jury,  1-4. 

I.  Ex  Post  Facto  Laws. 

1.  Under  the  form  of  creating  a  qualification  or  attaching  a  condition,  the 

States  cannot  in  effect  inflict  a  punishment  for  a  past  act  which  was 
not  punishable  at  the  time  it  was  committed.  Cummings  y.  ne  State 
of  Mi^sourif  277. 

2.  Deprivation  or  suspension  of  any  civil  rights  for  past  conduct  is  punish- 

ment for  such  conduct.    Jb. 
8.  A  bill  of  attainder  is  a  legislative  act  which  inflicts  punishment  without 
a  judicial  trial.    If  the  punishment  be  less  than  death,  the  act  is  termed 
a  bill  of  pains  and  penalties.     Within  the  meaning  of  the  Constitu- 
tion bills  of  attainder  include  bills  of  pains  and  penalties.    lb. 

4.  These  bills,  though  generally  directed  against  individuals  by  name, 

may  bf  directed  against  a  whole  class,  and  they  may  inflict  punish- 
ment absolutely,  or  may  inflict  it  conditionally.    lb, 

5.  The  clauses  of  the  second  article  of  the  constitution  of  Missouri  (set 

forth  in  the  statement  of  the  case  of  Cummings  v.  7%e  State  of  Misaovri^ 
4  Wallace,  pp.  279-281),  which  require  priests  and  clergymen,  in 
order  that  they  may  continue  in  the  exercise  of  their  professions,  and 
be  allowed  to  preach  and  teach,  to  take  and  subscribe  an  oath  that 
they  have  not  committed  certain  designated  acts,  some  of  which  were 
at  the  time  ofienccs  with  heavy  penalties  attached,  and  some  of  which 
were  at  the  time  acts  innocent  in  themselves,  constitute  a  bill  of  at^ 
tainder  within  the  meaning  of  the  provision  in  the  Federal  Constitu- 
tion prohibiting  the  States  from  passing  bills  of  that  character.    lb. 

6.  These  clauses  presume  that  the  priests  and  clergymen  are  guilty  of  the 

acts  specified,  and  adjudge  the  deprivation  of  their  right  to  preach 
or  teach  unless  the  presumption  be  first  removed  by  their  ezpurgatory 
oath:  they  assume  the  guilt  and  adjudge  the  punishment  condition- 
ally,    lb. 

7.  There  is  no  practical  difference  between  assuming  the  guilt  and  declar- 

ing it.  The  deprivation  is  effected  with -equal  certainty  in  the  one 
case  as  in  the  other.  The  legal  result  is  the  same  on  the  principle  that 
what  cannot  be  done  directly  cannot  be  done  indirectly.    lb. 

8.  The  prohibition  of  the  Constitution  was  intended  to  secure  the  rights 

of  the  citizen  against  deprivation  for  past  conduct  by  legislative  enact- 
ment, under  any  form,  however  disguised.    lb. 

9.  An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act  which 

was  not  punishable  at  the  time  it  was  committed;  or  imposes  additional 
punishment  to  that  then  prescribed ;  or  changes  the  rules  of  evidence 
by  which  less  or  different  testimony  is  sufficient  to  convict  than  was 
then  required.  lb. 
10.  The  clauses  of  the  second  article  of  the  constitution  of  Missouri,  already 
referred  to,  in  depriving  priests  and  clergymen  of  the  right  to  preach 
and  teach,  impose  a  penalty  for  some  acts  which  were  innocent  at  the 
time  they  were  committed,  and  increase  the  penalty  prescribed  for 
such  of  the  acts  specified  as  at  the  time  constituted  public  offences,  and 
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in  both  particulars  violate  tho  provision  of  the  Federal  Constitation 
prohibiting  the  passage  by  the  States  of  an  ex  post  facto  law.  They  fur- 
ther violate  that  provision  in  altering  the  rules  of  evidence  with  respect 
to  the  proof  of  the  acts  specified — thus,  in  assuming  the  guilt  instead 
of  the  innocence  of  the  parties ;  in  requiring  them  to  es^blish  their 
innocence,  instead  of  requiring  the  government  to  prove  their  guilt ; 
and  in  declaring  that  their  innocence  can  be  shown  only  in  one  way, 
by  an  expurgatory  oath.     lb. 

11.  Although  the  prohibition  of  the  Constitution  to  pass  an  ex  post  facto 

law  is  aimed  at  criminal  cases,  it  cannot  be  evaded  by  giving  a  civil 
form  to  that  which  is  in  substance  criminal.     lb. 

12.  A  statute  which  simply  authorizes  the  imposition  of  a  tax  according  to 

a  previous  assessment  is  not  retrospective.    Locke  v.  New  Orleans^  172. 
18.  Betrospective  acts  embrace  such  only  as  impose  or  afiect  penalties  or 
forfeitures.     lb.  ^ 

II.  Violation  op  Contbagt. 

14.  Where  a  State,  in  order  to  promote  the  drainage  and  sale  of  certain 

swamp  lands  belonging  to  it,  and  which  it  was  desirous  of  reclniming, 
has  passed,  by  way  of  encouraging  purchasers,  a  law  that  such  lands 
<<  shall  be  exempt  from  taxation  for  tho  term  often  years,''  and  issued 
transferable  scrip  receivable  for  them,  a  repeal  of  the  exemption  act, 
so  far  as  it  concerns  lands  paid  for  either  before  or  after  tbe  repeal, 
with  scrip  issued  before  the  repeal,  impairs  a  contract  of  the  State 
with  the  holders  of  such  scrip.     McOee  v.  Mathis,  118. 

15.  Where  a  statute  has  authorized  a  municipal  corporation  to  issue  bonds, 

and  to  exercise  the  power  of  local  taxation  in  order  to  pay  them,  and 
persons  have  bought  and  paid  value  for  bonds  issued  accordingly,  the 
power  of  taxation  thus  given  is  a  contract  within  the  meaning  of  the 
Constitution,  and  cannot  be  withdrawn  until  the  contract  is  satisfied. 
The  State  and  tho  corporation  in  such  a  case  are  equally  bound.  Von 
Hoffman  v.  City  of  Quinci/f  685. 

16.  A  subsequently  passed  statute  which  repeals  or  restricts  the  power  of 

taxation  so  previously  given,  is,  in  so  far  as  it  affects  bonds  bought 
and  held  under  the  circumstances  mentioned,  a  nullity ;  and  it  is  the 
duty  of  the  corporation  to  impose  and  collect  the  taxes  in  all  respects 
as  if  the  second  statute  hod  not  been  passed.    lb. 

17.  Certificates  of  discharge  granted  under  insolvent  laws  passed  by  a  State 

cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another 
State  in  the  courts  of  the  United  States,  or  of  any  other  State  than 
that  where  the  discharge  was  obtained,  unless  it  appear  that  the 
plaintiff  proved  his  debt  against  the  defendant's  estate  in  insolvency, 
or  in  some  manner  became  a  party  to  the  proceedings.  BtUdvfin  v.  HaJU^ 
1  Wallace,  228,  and  Baldwin  v.  Bank  of  Newbury^  Id.  284,  affirmed. 
Oilman  v.  Loektpoody  409. 

III.  The  Pbxsibznt. 

18.  Tho  President  of  the  United  States  cannot  be  restrained  by  injunction 
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from  carrying  into  effect  an  act  of  Congress  alleged  to  be  unoonstita- 
tional,  nor  will  a  bill  having  such  a  purpose  be  allowed  to  be  filed. 
The  State  of  Miaaissippi  v.  John^n,  President,  475. 
19.  It  makes  no  difference  whether  such  incumbent  of  the  Presidential 
ofQce  be  described  in  the  bill  as  President  or  simply  as  a  citizen  of  a 
State.    lb, 

CONTRACT,  OBLIGATION  OP.    See  Omeiitutional  Lav?,  14-16. 

CONTRACTOR,  LIABILITY  OP,  IN  RELATION  TO  PRINCIPAL. 

See  Respondeat  Superior, 

CORPORATION.    See  Mandamus,  &, 

1.  Municipal  corporations,  such  as  the  county  boards  of  police  usual  in  Mis- 

sissippi, when  authorized  by  statute  to  do  acts  which  otherwise  they 
would  have  no  power  to  do--«uch,  for  example,  as  subscribe  to  a  rail- 
road incorporated  and  beginning  in  another  State  and  passing  through 
their  own  State^-cannot  modify  or  alter  the  subscription  as  author- 
ized by  the  statute.  A  compromise  by  such  board  with  a  railroad 
company  which  does  so  modify  or  alter  the  subscription  is,  accord- 
ingly, void.    Bell  v.  Railroad  Company,  698. 

2.  A  provision  in  the  charter  of  a  city  corporation  authorizing  it  to  bor- 

row money  for  any  public  purpose,  whenever,  in  the  opinion  of  the 
City  Council,  it  shall  be  expedient  to  exercise  it,  is  a  valid  power. 
Rogers  v.  Burlington  (8  Wallace,  654),  affirmed.  Mitchell  v.  Burlififf-' 
ton,  270. 

8.  Money  borrowed  by  such  a  corporation  to  construct  a  plank-road,  if  the 
road  leads  from,  extends  to,  or  passes  through  the  limits  of  tfaQ  cor- 
poration, is  borrowed  for  a  public  purpose  within  the  meaning  of  the 
provision.    lb, 

4.  Havemeyer  v.  Iowa  County  (8  Wallace,  294),  and  CMpcke  v.  City  of  Du" 
buque  (1  Wallace,  175),  affirmed,  and  the  doctrine  reasserted,  that  if 
municipal  bonds,  when  made,  were  valid  by  the  constitution  and  laws 
of  a  State  as  then  expounded,  by  the  highest  judicial  authority  whose 
duty  it  was  to  interpret  them,  no  subsequent  judicial  exposition  of  an 
opposite  kind,  will  make  them  invalid.    /6. 

CUSTOMS.    Hee  Reciprocity  Treaty  of  19^ 

DAMAGES.  See  Commtm  Carrier,  2,  8. 
Where — on  a  suit  by  the  United  States  against  a  depuiy  postmaster  for 
damages  in  not  paying  over  moneys  which  came  to  his  hands  during 
the  six  months  next  preceding  the  discontinuance  (March  18th,  1862) 
of  the  office  to  which  he  was  appointed — the  defendant's  rejoinder 
(demurred  to),  by  its  whole  context,  and  by  its  introductory  allega- 
tions that  the  office  was  never  supplied  with  mails  after  it  was  discon- 
tinued, shows  that  it  means  nothing  more  than  that  such  defendant 
was  wrongfully  prevented  from  earning  commissions— euch  rejoinder 
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DAMAGES  (continued). 

presents  a  claim  for  damages  merely.  Such  a  claim  cannot  be  main- 
tained as  a  defence  to  a  suit  such  as  above  described.  Ware  v.  United 
States,  617. 

DEPOSITIONS.    Qee  Evidence,  2-S. 

DISPUTED  CLAIM. 

1.  A  collector  of  taxes,  who  under  the  direction  properly  given  of  a 

county  police  board  has  collected  a  tax  which  such  board  was  author- 
ized by  statute,  upon  certain  conditions,  to  levy  for  the  benefit  of 
another  body,  a  railroad  company,  has  no  right  to  decide  whether 
such  municipal  body  has  laid  the  tax  rightly  or  not,  or  to  settle  dif- 
ferences between  the  tax-payers,  the  county,  and  the  third  body.  If 
the  president  of  the  board  of  police  direct  him  to  pay  it  to  the  third 
body  his  duty  is  to  pay  it.    Bell  v.  Railroad  Company,  698. 

2.  The  fact  that  the  statute  made  it  the  duty  of  such  collector  before  en- 

tering upon  the  duty  of  collecting  to  give  a  bond  to  the  president  of 
the  board  of  police,  with  sureties  to  be  approved  by  him,  and  by  which 
he  should  bind  himself  to  *'  keep  safely  and  pay  over  to  the  order  of 
the  president  of  the  board  of  police  all  money  collected  by  him,**  and 
that  the  collector  did  not  give  a  bond  in  such  form  at  all,  does  not 
affect  this  obligation.    lb. 

DISTRICT  OP  COLUMBIA.    See  Jurisdiction,  10-18. 

EJECTMENT. 

1.  A  final  judgment  pronounced  in  an  action  of  ejectment,  where  the  claim 

of  title  in  fee  simple  absolute  by  the  parties  respectively  was  the  sole 
subject  of  controversy,  and  where  the  suit  is  not  in  the  fictitious  form, 
but  in  form  between  litigants  with  real  names,  and  where  the  land  is 
accurately  described,  is,  in  those  States  where  no  provision  is  made  by 
statute  for  a  subsequent  trial,  a  valid  legal  bar  to  a  like  action  subse- 
quently instituted  between  the  same  parties  for  the  same  lands  or 
premises,  involving  the  same  identical  title  and  rights  to  the  posses- 
sion of  such  lands  or  premises  and  none  other.  Sturdy  v.  Jocko- 
way,  174. 

2.  Although  when  statute  abolishing  its  fictitious  forms  places  the  action 

of  ejectment  on  the  same  footing  with  other  actions  as  to  the  conclu- 
siveness of  the  judgment,  the  court  will  give  effect  to  the  same;  yet 
where  a  plaintiff  in  ejectment  is  defeated  in  one  suit,  where  he  claimed 
through  a  power  of  attorney  rightly  ruled  out  on  the  trial  as  void,  he 
will  not  bo  hold  to  be  concluded  in  a  subsequent  action  where  ho 
claims  under  a  new  deed  made  by  the  executors  themselves.  Having 
acquired  a  new  and  distinct  title,  he  has  the  same  right  to  assert  it, 
without  prejudice  from  the  former  suit,  as  a  stranger  would  have,  had 
it  passed  to  him.  Barrows  v.  Kindred,  899. 
8.  Where  a  party  claiming  land  as  owner,  under  the  laws  of  Pennsylva- 
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nia,  brings  ejectment  in  the  name  of  the  original  warrantee,  and  re- 
covers, against  a  father;  and  subsequently  producing  a  deed-poll  from 
the  warrantee,  made  previously  to  the  date  of  the  ejectment  and  de- 
raigning  title  to  himself,  brings  another  ejectment  in  his  own  name 
against  a  son,  who  on  his  father's  death  kept  possession  of  the  same 
land:  such  two  suits  are  an  estoppel  and  within  the  act  of  Assembly 
of  Pennsylvania,  of  the  13th  of  April,  1807,  which  declares  that 
"  where  two  verdicts  shall,  in  any  suit  of  ejectment  between  the  same 
parties,  be  given  in  succession,  fur  the  plaintiff  or  defendant,  and 
judgment  be  rendered  thereon,  no  new  ejectment  shall  be  brought." 
Evans  y.  Patiersonf  224. 

EQUITY.     See  Former  Judgment ;  Injuncthn,  1,  2. 
A  court  of  equity  will  set  aside  a  patent  of  the  United  States  obtained  by 
mistake  or  inadvertence  of  the  officers  of  the  laud  office,  on  a  bill  filed 
for  that  purpose  by  the  government  when  the  patent  primA  fade 
passes  the  title.     Hughes  v.  United  States^  232. 

ESTOPPEL. 

1.  Although  no  partnership  may  exist  between  them,  yet  where  two  per- 

sons are  joint  owners  of  a  vessel  against  which  a  claim  exists  for  non- 
delivery of  cargo,  and  one  gives  a  note  in  the  joint  name  for  a  balance 
agreed  on  as  due  for  such  non-delivery — the  other  party  being  aware 
of  the  making  of  the  note,  and  of  the  consideration  for  which  it  was 
given,  and  making  no  dissent  from  the  act  of  his  co-owner — such 
note  cannot  bo  repudiated  by  such  other  party,  he  having  bought  oat 
the  share  of  his  co-owner  in  the  vessel  and  agreed  to  pay  her  debts 
and  liabilities.    Newell  v.  Nixofi,  572. 

2.  If  the  authorities  of  a  city  or  town  have  treated  a  place  as  a  public 

street,  taking  charge  of  it,  and  regulating  it  as  they  do  other  streets, 
they  cannot,  when  sued  for  an  injury  growing  out  of  their  negligence 
in  care  of  the  street,  defend  themselves  by  alleging  want  of  author- 
ity in  establishing  the  street  originally.     Mayor  v.  Sheffield,  189. 

EVIDENCE. 

1.  On  an  issue  as  to  whether  certain  promissory  notes,  dated  on  a  par- 

ticular day,  were  given  for  money  lost  at  play  and  therefore  void,  it 
is  not  allowable  to  prove  that  the  party  giving  them  was  intoxicated 
on  the  day  of  the  date  of  the  notes  in  suit,  and  that  when  intoxicated 
he  had  a  propensity  to  game.     Thompson  v.  Bowies  463. 

2.  Depositions  cannot  be  used  on  the  trial  of  a  suit  in  admiralty,  which 

were  taken  in  another  suit  concerning  the  same  subject-matter,  where 
the  party  against  whom  they  are  offered  was  not  a  party  to  the  suit  in 
which  they  were  taken,  nor  privy  to  any  such  party,  and  had  no  right 
to  cross-examine  the  witnesses.     Rutherford  v.  Oeddes,  220. 

3.  Nor  can  depositions  be  read  in  admiralty  any  more  than  at  common 

law,  without  some  sufficient  reason  being  shown  why  the  witness  was 
not  produced  at  the  hearing.    lb. 
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4.  Where  a  suit  is  brought  against  a  shipowner  for  a  sum  acknowledged 
by  the  owners  to  be  due  the  shipper,  for  a  breach  of  contract  in  de- 
livering merchandise,  the  production  of  the  bill  of  lading  is  not  essen- 
tial.    Newell  V.  Nixon,  672. 

6.  When,  under  the  act  of  Congress  of  the  25th  March,  1862,  for  the  better 
administration  of  the  law  of  prize  (12  Stat,  at  Largo,  374),  the  prize 
commissioners  authorized  by  the  act  certify  to  a  District  Court  that  a 
prize  vessel  has  arrived  in  their  district,  and  has  been  delivered  into 
Iheir  hands,  this  is  sufficient  evidence  to  the  court  that  the  vessel  is 
claimed  as  a  prize  of  war  and  in  its  jurisdiction  as  a  prize  court.  Th€ 
Nassau,  684. 

EX  POST  FACTO  LAWS.    See  Attorneys  and  CounseUors,  1-8 ;  €0090- 
tutional  LaWj  1-13. 

FEDERAL  AND  STATE  JURISDICTION.    See  Admiralty  Jurisdiction, 
,  1-10. 

FLORIDA. 

The  established  rule — that  a  writ  of  fieri  facias,  tested  and  issued  after  the 
death  of  the  party  against  whom  the  judgment  is  recovered,  is  void, 
and  confers  no  power  on  the  ministerial  officer  to  execute  it — applies 
where  the  proceedings  are  begun  by  seizing  property  under  a  writ  of 
attachment  und^r  the  laws  of  Florida,  as  at  the  common  law.  Mit- 
ehell  ^.  St,  MaxcnVs  Lessee,  287. 

FORMER  JUDGMENT.     See  Recovery  Over. 
A  decree  dismissing  a  bill  for  matters  not  involving  merits  is  no  bar  to  a 
subsequent  suit.    Hughes  v.  United  States,  232. 

FRAUDS.    See  StatuU  of. 

GAMING  CONSIDERATION.    See  Evidence,  1. 

HABEAS  CORPUS.    See  Trial  hy  Jury,  4. 

1.  Circuit  Courts,  as  well  as  the  judges  thereof,  are  authorized,  by  the 

fourteenth  section  of  the  Judiciary  Act,  to  issue  the  writ  of  habeas 
corpus  for  the  purpose  of  inquiring  into  the  cause  of  commitment,  and 
they  have  jurisdiction,  except  in  cases  where  the  privilege  of  the  writ 
is  suspended,  to  hear  and  determine  the  question,  whether  the  party 
is  entitled  to  be  discharged.     Ex  parte  MiUigan,  2. 

2.  The  usual  course  of  proceeding  is  for  the  court,  on  the  application  of 

the  prisoner  for  a  writ  of  habeas  corpus,  to  issue  the  writ,  and  on  its 
*  return  to  hear  and  dispose  of  the  case ;  but  where  the  cause  of  im/ 
prisonment  is  fully  shown  by  the  petition,  the  court  may,  without 
issuing  the  writ,  consider  and  determine  whether,  upon  the  facts  pre- 
sented in  the  petition,  the  prisoner,  if  brought  before  the  court,  would 
be  discharged.    lb. 


696  INDEX. 

HABEAS  CORPUS  {conHnued). 

8.  A  petition  for  a  writ  of  habeas  corpus,  duly  presented,  is  the  institution 
of  a  cause  on  behalf  of  the  petitioner ;  and  the  allowance  or  refusal  of 
the  process,  as  well  as  the  subsequent  disposition  of  the  prisoner,  is 
matter  of  law  and  not  of  discretion.  If  the  Circuit  Court  renders  a 
final  judgment  refusing  to  discharge  the  prisoner,  he  may  bring  the 
case  here  by  writ  of  error,*  and  if  the  judges  of  the  Circuit  Court, 
being  opposed  in  opinion,  can  render  no  judgment,  he  may  have  the 
point  upon  which  the  disagreement  happens  certified  to  this  tribunal, 
under  the  Judiciary  Act  of  1802,  for  final  decision.     lb,  ' 

4.  Suspension  of  the  privilege  of  the  writ  of  habeas  corpus  does  not  suspend 
the  writ  itself.  The  writ  issues  as  a  matter  of  course ;  and,  on  its  re- 
turn, the  court  decides  whether  the  applicant  is  denied  the  right  of 
proceeding  any  further.     lb, 

6.  A  person  arrested  after  the  passage  of  the  act  of  March  8d,  1863,  <<  re- 
lating to  habeas  corpus  and  regulating  judicial  proceedings  in  certain 
cases,"  and  under  the  authority  of  the  said  act,  was  entitled  to  his 
discharge  if  not  indicted  or  presented  by  the  grand  jury  convened  at 
the  first  subsequent  term  of  the  Circuit  or  District  Court  of  the 
United  States  for  the  district.     lb, 

6.  The  omission  to  furnish  a  list  of  the  persons  arrested,  to  the  judges  of 
the  Circuit  or  District  Court  as  provided  in  the  said  act,  did  not  im- 
pair the  right  of  such  person,  if  not  indicted  or  presented,  to  his  dis- 
charge,    lb, 

INDIANA. 
The  Federal  autliority  having  been  always  unopposed  in  the  State  of 
Indiana,  and  the  Federal  courts  open  for  the  trial  of  offences  and  the 
redress  of  grievances,  the  trial  there,  by  a  Military  Commission,  of  a 
citizen  in  civil  life,  not  connected  with  the  military  or  naval  service, 
for  any  ofience  whatever,  was  unconstitutional.    Ex  parte  MilUgan,  2. 

INJUNCTION. 

1.  The  President  of  the  United  States  cannot  be  restrained  by  injunction 

from  carrying  into  effect  an  act  of  Congress  alleged  to  be  unconstitu- 
tional, nor  will  a  bill  having  such  a  purpose  be  allowed  to  be  filed. 
The  State  of  Missisnppi  v.  Johnson^  President,  475, 

2.  It  makes  no  difference  whether  such  incumbent  of  the  Presidential 

office  bo  described  in  the  bill  as  President  or  simply  as  a  citizen  of  a 
State.    lb, 

INSOLVENT  LAWS  OF  STATES.    See  OonsHiuiional  Law,  17. 

INSTANCE  COURT.    See  Prize  Court,  1-8. 

INTEREST. 
A  party .  suing,  not  on  a  note,  but  on  the  consideration  for  which  the  note 
was  given — and  using  the  note  as  evidence  rather  than  as  the  founda- 
tion of  the  claim — may  have  lawful  interest  on  the  sum  due  him, 
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although  by  note  given  on  a  settlement  the  party  sued  may  have 
promised  to  pay  unlawful  interest,  and  such  as  the  law  of  the  State 
where  the  note  was  given  visits  with  a  forfeiture  of  all  interest  what- 
ever.    Newell  V.  Nixon,  672. 

INTERPRETATION. 

I.  Ov  Statutsb,  See  Statutea,  I. 
It.  Of  Ds£Ds. 
A  grant  in  whose  language  there  is  some  obscurity,  and  which,  if  open 
for  construction,  might  present  some  ground  for  an  interpretation  in 
one  way,  may,  on  a  question  of  location,  be  explained  in  a  different 
sense  by  an  official  survey  referred  to  in  it,  and  which  was  before  the 
party  when  making  the  grant.     United  States  v.  McMasters,  680. 

JUDGMENT.    See  Mandamus,  1,2;  Principal  and  Surety ;  Recovery  over^ 
1-8. 

JUDICIARY  ACT  OP  1802. 

1.  A  petition  for  a  writ  of  habeas  corpus,  duly  presented,  is  the  institution 

of  a  cause  on  behalf  of  the  petitioner ;  and  if  the  judges  of  the  Circuit 
Court,  being  opposed  in  opinion,  can  render  no  judgment  on  it,  the 
point  upon  which  the  disagreement  happens  may  be  certified  to  the 
Supreme  Court,  under  the  act  of  29th  April,  1802,  for  final  decision. 
Ex  parte  Milligan,  2. 

2.  The  Supreme  Court  cannot  take  jurisdiction  where  the  question  certi- 

fied is  one  of  fact,  and  which  can  be  determined  only  by  an  examin- 
ation of  the  evidence  in  the  record.    Brobsi  v.  Brobst,  2. 

JURIDICAL  POSSESSION.     See  Mexican  Law,  1-8 

JURISDICTION. 

I.  Of  the  Supbxmx  Coxtbt  of  the  Ukitsb  States. 
(a)   Where  the  Jurisdiction  exists, 

1.  A  petition  for  a  writ  of  habeas  corpus  duly  presented  is  the  institution 

of  a  ^^  cause,"  within  the  meaning  of  the  Judiciary  Act  of  1802,  allow- 
ing certificates  of  division  in  opinion  between  the  judges.  And  a  cer- 
tificate of  division  of  opinion  on  such  petition  is  within  the  jurisdiction 
of  tho  Supreme  Court.    Ex  parte  Milligan,  2. 

(5)   Where  the  Jurisdiction  does  not  exist 

2.  This  court  cannot  take  jurisdiction  on  a  certificate  of  division,  under 

the  Judiciary  Act  of  1802,  in  a  case  where  the  question  certified  is  one 
of  fact  and  can  only  be  determined  by  an  examination  of  the  evidence 
in  the  record.  Brqhst  v.  Brobst,  2. 
8.  The  jurisdiction  of  the  Supreme  Court  to  re-examine  judgments  of  the 
Circuit  Courts  is  limited  to  cases  where  the  matter  in  dispute  exceeds 
$20U0.  Where  it  but  equals  that  sum  the  jurisdiction  does  not  exist. 
Walkrr  V.  United  States,  168. 
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JURISDICTION  (coniinwtd). 

4.  In  a  case  brought  here  from  a  State  court)  under  the  twenty-fifth  sec- 

tion of  the  Judiciary  Act,  the  record  must  show  that  some  one  of  the 
matters  mentioned  in  that  section  was  necessarily  decided  by  the  court, 
notwithstanding  there  may  be  a  certificate  from  the  presiding  judge, 
that  such  matters  were  drawn  in  question.  If  it  appears  from  the 
record  that  the  State  court  might  have  decided  the  case  on  some 
other  ground,  this  court  has  no  jurisdiction.  Railroad  Company  y. 
Rock,  177. 

5.  This  court  cannot  review  the  decision  of  a  State  court  upon  the  general 

ground,  that  such  court  has  declared  a  contract  void,  which  this  court 
may  think  to  be  valid.    lb. 

6.  It  must  be  the  Constitution  or  some  statute  of  the  State  which  impairs 

the  obligation  of  the  contract,  or  which  is  otherwise  in  conflict  with 
the  Constitution  or  laws  of  the  United  States ;  and  the  decision  of 
the  State  court  must  sustain  the  law  of  the  State  in  the  matter  in 
which  this  conflict  is  supposed  to  exist,  or  the  case  for  this  court  does 
not  arise.    lb, 

7.  In  cases  brought  from  a  State  court  under  the  twenty>fiflh  section  of 

the  Judiciary  Act,  where  a  decision  of  the  highest  court  of  law  or 
equity  of  a  State  is  in  Jax)or  of  the  validity  of  a  statute  of  or  an  au- 
thority exercised  under  the  United  States,  drawn  in  question  in  such 
court,  this  court  has  no  revisory  power.    Ryan  v.  Tlvomas^  COS. 

8.  The  twenty-fifth  section  of  the  Judiciary  Act  does  not  warrant  the  re- 

view of  an  adjudication  upon  a  mere  question  of  boundary;  nor  does 
the  fact  that  the  land  to  which  the  boundary  relates  is  held  by  a  title 
derived  from  an  act  of  Congress  change  the  result.  Location  upon 
the  land  when  the  title  is  admitted,  is  wholly  within  the  cognizance 
of  the  State  tribunals,  and  it  is  not  within  the  power  of  the  Supreme 
Court  to  reverse  their  action.  In  such  cases  its  authority  is  limited 
to  errors  relating  to  the  title.    Lanfear  v.  Hunley,  204. 

9.  Where  two  parties  held  patents  for  land  from  the  United  States,  under 

Mexican  grants,  both  of  which  included  the  same  lands  in  part,  and 
one  of  the  parties  brought  a  suit  in  a  State  court  to  vacate  the  patent 
of  the  other,  to  the  extent  of  the  conflict  of  title,  and  the  State  court 
refused  to  entertain  jurisdiction  of  the  question,  and  dismissed  the 
complaint,  this  court  has  no  jurisdiction,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act,  to  review  the  judgment.  Semple  v.  Ha^ 
gar,  431. 

10.  Under  the  act  of  March  8d,  1863,  establishing  the  Supreme  Court  of 

thf^  District  of  Columbia,  the  action  of  that  court  can  be  examined 
here  in  no  case  in  which  like  action  in  the  Circuit  Court  of  the  dis- 
trict, whose  place  it  supplies,  could  not  be  re-examined.  Brown  v. 
Wiley,  165. 

11.  Hence,  it  can  be  examined  only  in  those  cases  where  there  has  been  a 

final  judgment,  order,  or  decree.    lb. 

12.  The  certificate  of  the  finding  of  a  jury  on  certain  issues  involving 

paternity,  marriage,  and  legitimacy,  sent  from  the  Orphans'  Court 
to  the  Supreme  Court  of  the  district,  which  certificate  of  finding  is 
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transmitted  by  the  Supreme  Court  to  the  Orphans'  Court,  is  not 
such  a  final  judgment,  order,  or  decree  as  this  court  can  re-examine 
on  error.    lb, 

18.  Nor  where  the  finding  of  the  jury  was  at  special  term  held  by  a  single 
judge  of  the  Supreme  Court  of  the  District  of  Columbia,  under  in- 
structions by  such  judge,  and  a  motion  for  new  trial  on  exception  to 
such  instructions  and  other  grounds  has  been  heard  at  general  term 
by  all  the  judges  and  overruled,  is  such  overruling  a  final  judgment, 
order,  or  decree,  reviewable  on  a  writ  of  error  by  this  court.    lb. 

14.  This  court  will  not  take  jurisdiction  of  a  judgment  shown  by  the  con- 
text of  the  record  to  be  but  an  order  afiSrming  a  refusal  of  a  court  be- 
low to  grant  a  new  trial ;  even  though  the  language  of  the  record  of 
affirmance  brought  here  by  the  writ  of  error  purports  to  afiSrm  gener- 
ally the  judgment  of  a  court  inferior  to  the  affirming  court,  and  the 
only  judgment,  in  strict  language,  in  the  record  of  such  inferior  court, 
ia  a  general  judgment.    Sparrow  v.  Strong^  684. 

II.  Of  Circuit  Coubts  of  the  Ukitid  States. 

Circuit  Courts,  as  well  as  the  judges  thereof,  are  authorized,  by  the 
fourteenth  section  of  the  Judiciary  Act,  to  issue  the  writ  of  habeas 
corpus  for  the  purpose  of  inquiry  into  the  cause  of  commitment,  and 
they  have  jurisdiction,  unless  in  cases  where  the  privilege  of  the  writ 
is  suspended,  to  hear  and  determine  the  question,  whether  the  party  is 
entitled  to  be  discharged.    Ex  parte  Milligan^  2. 

III.  Of  District  Courts  of  the  United  States. 
See  Admiralty^  1-11 ;  Prize  Court,  1-3.      ^ 

LANFEAR,  AMBROSE. 
The  act  of  Congress  of  August  16th,  1856,  confirming  claims  in  favor  of 
Ambrose  Lnnfear,  confirmed  to  him  whatever  he  was  entitled  to  by 
virtue  of  the  original  grant  referred  to  in  it,  conceding  that  to  have 
been  valid.  It  neither  enlarged  nor  diminished  what  the  grant  gave. 
It  extinguished  all  claim  on  the  part  of  the  United  States  to  the  land 
covered  by  the  surveys ;  but  as  regards  adverse  claimants,  it  deter- 
mined nothing,  and  concluded  no  one.    Lanfear  v.  Hunley,  204. 

LIABILITY  OVER. 
Where  work  done  on  a  public  highway  necessarily  causes  an  obstruction 
or  defect  in  it,  it  is  no  defence,  by  a  principal,  to  a  claim  of  a  muni- 
cipal corporation  which  has  had  to  pay  damages  for  injuries  done  to  a 
passer  by  from  such  obstruction  or  defect,  that  the  defect  was  caused 
by  an  independent  contractor.    Robbins  v.  Chicago  City,  657. 

LOUISIANA,  CIVIL  CODE  OF. 
The  article  8499  of  the  Civil  Code  of  Louisiana,  which  prescribes  that 
<^  actions  £ur  the  payment  of  freight  of  ships  and  other  vessels  are  pre- 
scribed by  one  year,"  does  not  apply  to  a  case  where  the  plain tiffii 
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wero  ghipbrokers  only  and  not  shipowners,  and  where  the  contract 
was  not  one  of  affreightment.    Railroad  Company  v.  Lindsay,  650. 

MANDAMUS. 

1.  On  application  by  a  creditor  for  mandamus  against  county  officers  to 

levy  a  tax  to  pay  a  judgment,  the  defendant  cannot  impeach  the  judg- 
ment by  setting  up  that  interest  was  improperly  given  in  it.  This 
would  be  to  impeach  it  collaterally.  Supervisors  v.  United  States,  Ex 
relatione^  435. 

2.  A  statute  which  enacts  that  when  a  judgment  is  given  against  a  county, 

the  county  commissioner  shall  draw  a  warrant  upon  the  treasurer  for 
the  amount,  "  which  shall  he  paid  as  other  county  debtSj^^  cannot  be 
taken  advantage  of  on  error,  in  case  of  an  application  for  a  mando' 
.  mus  to  levy  a  tax  to  pay  a  judgment,  where  such  a  warrant  was  ap- 
plied for  and  refused,  and  where  there  are  no  fUnds  in  the  county 
treasury  with  which  to  pay  the  judgment.    lb. 

8.  Where  a  statute  directs  the  commissioner  of  patents  to  grant  a  reissue 
of  patents,  in  certain  cases,  to  **  assignees,"  it  is  the  duty  of  the  com- 
missioner to  decide  whether  the  applicant  is  an  assignee  with  such  an 
interest  as  entitled  him  to  a  reissue  within  the  meaning  of  the  statu- 
tory provision  on  the  subject ;  and  if  he  has  thoroughly  examined  and 
decided  that  the  applicant  is  not  so,  a  mandamus  will  not  lie  com- 
manding him  to  refer  the  application  to  "  the  proper  examiner,  or 
otherwise  examine  or  cause  the  same  to  be  examined  according  to 
law.*'  The  preliminary  question  was  within  the  scope  of  his  author- 
ity. If  the  mandamus  had  ordered  the  commissioner  to  allow  an 
appeal,  the  order  under  which  it  issued  would  have  been  held  correct. 
Commissioner  of  Patents  v.  Whiieley,  622. 

4.  Mandamus  cannot  be  made  to  perform  the  functions  of  a  writ  of  error. 
lb, 

6.  MandamAis  will  lie  to  compel  a  municipal  corporation  to  levy  and 
collect  taxes  which  payment  of  its  just  debts  renders  necessary.  Von 
Hoffman  V.  City  of  (^uiTicy,  636. 

MARITIME  LIEN.    See  Prize  Court,  1-8. 

MATERIAL-MEN.    See  Prize  Court,  1-8. 

MEXICAN  LAW. 

I.  Law  of  Juridical  Possession.  ' 

1.  The  Mexican  law  made  a  formal  delivery  of  possession  of  real  property 

granted  essential,  after  the  execution  of  the  grant,  for  the  investiture 
of  the  title.     Graham  v.  United  States,  269. 

2.  The  proceeding  had  upon  such  delivery — called,  in  the  language  of  the 

country,  the  delivery  of  juridical  possession — was  usually  taken  by 
the  magistrate  of  the  vicinage,  with  assisting  witnesses,  in  the  presence 
of  the  adjoining  land  proprietors,  and  involved,  when  there  was  any 
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uncertainty  in  the  description  of  the  premises,  a  measurement  of  the 
land  and  the  establishment  of  its  boundaries.    Jb. 
8.  The  record  of  a  proceeding  of  this  nature  must  control  the  action  of  the 
officers  of  the  United  States,  in  surveying  the  land  granted,  when  the 
grant  is  confirmed.    lb, 

II.  CoLONiZATiOK  Law  OP  1824.  See  Comity, 
4.  The  Mexican  colonization  law  of  August  18th,  1824,  though  general  to 
the  Republic  of  Mexico,  was,  so  far  as  it  affected  lands  within  the 
limits  of  Texas,  after  the  independence  of  that  country,  a  local  law  of 
the  new  State,  as  much  so  as  if  it  had  originated  in  her  legislation. 
The  interpretation,  therefore,  placed  on  it  by  the  highest  court  of  the 
State,  must  be  accepted  as  the  true  interpretation,  so  far  as  it  applies 
to  titles  to  lands  in  that  State,  whatever  may  be  the  opinion  of  the  Fed- 
eral courts  of  its  original  soundness.  If  in  courts  of  other  States 
carved  out  of  territory  since  acquired  from  Mexico,  a  dilTerent  inter- 
pretation has  been  adopted,  the  courts  of  the  United  States  will  follow 
the  different  ruling,  so  far  as  it  affects  titles  in  those  States.  Christy 
V.  Pridgeon,  196. 

MILITARY  COMMISSIONS.    See  Habeaa  Corpus,  4  j  Trial  by  Jury,  1-4. 
MISSOURI.    See  ConsHtuiional  Law,  1-11. 

NAVIGABLE  WATERS  OF  THE  UNITED  STATES.   See  Admiralty, 
1-10. 

NEGOTIABLE  PAPER. 

1.  A  bill  of  exchange  drawn  in  one  State  upon  a  party  in  another,  the 

known  and  common  purpose  of  both  parties  being  to  carry  on  a  busi- 
ness declared  unlawful  by  statute  of  the  first  State,  is  void  as  to  the 
drawer  in.  the  hands  of  a  party  to  the  bill  having  notice  of  its  true 
character.     Davidson  v.  Lanier,  447. 

2.  As  between  the  parties  the  delivery  of  negotiable  paper,  signed  and 

indorsed  in  blank,  authorizes  the  receiver  to  fill  it  up  in  conformity 
with  the  authority  given  him;  but  it  does  not  authorize  him  to  do 
more,  nor  give  him  power  to  fill  it  up  at  pleasure.  In  a  suit  by  the 
drawer  upon  such  paper  against  drawer  or  indorser,  the  burden  of 
proof,  that  an  agreement  as  to  filling  up  had  been  violated,  is  on  the 
defendant ;  but  if  he  can  make  the  proof  it  will  avail  him.    lb, 

NEVADA. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial  does  not,  under 
the  legislation  of  Nevada,  carry  the  original  judgment  and  the  whole 
cause  before  the  appellate  court,  so  that  the  decision  upon  the  appeal 
operates  as  a  judgment  reversing  or  affirming  the  Judgment  below. 
Sparrovo  v.  Strong,  684. 
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NOTICE.    See  Recovery  Ooer, 

1.  The  equity  of  a  preemption  claimnnt  of  land  under  the  lawa  of  the 

United  States  who  has  complied  with  the  conditions  imposed  by  tboee 
laws,  obtained  his  certificate  by  the  payment  of  the  purchase-money, 
and  retained  uninterrupted  possession  of  the  property,  cannot  be  de- 
feated by  one  whose  entry  was  subsequent,  although  he  has  fortified 
his  title  with  a  patent;  such  person  having  notice  sufficient  to  put 
him  on  inquiry  as  to  the  interests,  legal  or  equitable,  of  the  preemp- 
tion claimant     Hughes  v.  Untied  States,  232. 

2.  Open,  notorious,  and  exclusive  possession  of  real  property  by  parties 

claiming  it  is  sufficient^to  put  other  persons  upon  inquiry  as  to  the 
interests,  legal  or  equitable,  held  by  such  parties ;  and  if  such  other 
persons  neglect  to  make  the  inquiry,  they  are  not  entitled  to  any 
greater  consideration  than  if  they  had  made  it  and  had  ascertained 
the  actual  facts  of  the  case.    lb, 

OPEN  ACCOUNT. 
A  demand  cannot  be  regarded  as  an  open  account  where  there  is  a  con- 
tract which  is  the  foundation  of  the  claim,  and  which,  though  not  ful- 
filled according  to  its  letter,  either  as  to  the  time  er  place  of  delivery, 
yet  with  the  qualifications  which  the  law  under  such  circumstances 
imposes,  determines  the  respective  liabilities  of  the  parties.  Railroad 
Company  v.  Lindsay,  650. 

PARDON. 

1.  The  power  of  pardon  conferred  by  the  Constitution  upon  the  President 

is  unlimited  except  in  cases  of  impeachment.  It  extends  to  every  of- 
fence known  to  the  law,  and  may  be  exercised  at  any  time  after  its 
commission,  either  before  legal  proceedings  are  taken  or  during  their 
pendency,  or  after  conviction  and  judgment.  The  power  is  not  snb- 
^  ject  to  legislative  control.     Ex  parte  Oarland,  ZSZ, 

2.  A  pardon  reaches  the  punishment  prescribed  for  an  offence  and  the 

guilt  of  the  offender.  If  granted  before  conviction  it  prevents  any 
of  the  penalties  and  disabilities  consequent  upon  conviction  from  at- 
taching ;  if  granted  after  conviction  it  removes  the  penalties  and  dis- 
abilities and  restores  him  to  all  his  civil  rights.  It  gives  him  a  new 
credit  and  capacity.  There  is  only  this  limitation  to  its  operation :  it 
does  not  restore  offices  forfeited,  or  property  or  interests  vested  in 
others  in  consequence  of  the  conviction  and  judgment.  lb. 
8.  A  person  who  has  received  a  full  parHon  for  all  offences  committed  by 
his  participation,  direct  or  implied,  in  the  Bebellion,  is  relieved  from 
all  penalties  and  disabilities  attached  to  the  offence  of  treason,  com- 
mitted by  such  participation.  He  cannot,  therefore,  be  excluded  by 
reason  of  that  offence  from  continuing  in  the  enjoyment  of  a  pre- 
viously-acquired right  to  appear  as  an  attorney  and  counsellor  in  the 
Federal  courts.    lb. 
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PATENT.     See  Equity;  Mandamus,  8. 

1.  Where  an  applicant  for  reissue  of  a  patent  has  done  all  in  his  power  to 

make  his  application  effectual — ^has  filed  his  application  with  the  act- 
ing commissioner  and  paid  the  requisite  amount  of  fees — the  applica- 
tion is  to  he  considered  as  properly  hefore  the  commissioner.  Com- 
miMioner  of  Patents  v.  Whiteley,  622. 

2.  Semble  that  an  applicant  for  a  reissue  of  a  patent  under  the  thirteenth 

section  of  the  Patent  Act  of  1836,  which  allows  a  reissue  in  certain 
cases  to  a  patentee,  *<  and  in  case  of  his  death  or  any  assignment  hy 
him  made  of  the  original  patent ^^^  vests  a  similar  right  *^  in  his  execu- 
tors, administrators,  or  assignees,"  must  he  an  assignee  of  the  whole 
interest  in  the  patent;  and  not  the  assignee  of  a  sectional  interest 
only.  At  least  where  the  commissioner  of  patents  had  thus  decided, 
the  Supreme  Court,  on  the  question's  being  raised  in  connection  with 
other  questions,  whose  decision  rendered  h  decision  on  it  unnecessary, 
say  that  *<  as  at  present  advised  they  were  not  prepared  to  say  that  the 
decision  of  the  commissioner  was  not  correct.''     lb, 

PENNSYLVANIA.    See  Ejecimenty  8. 

PLEADING.    See  Mandamus,  1. 

1.  Where  there  is  a  plea  to  merits,  and  the  parties  go  to  trial  accordingly, 

irregularities  previously  set  up  by  pleas  in  abatement  and  demurrers 
to  them  are  waived.     Bell  v.  Railroad  Company,  598. 

2.  Where  a  plea  in  answer  is  but  notice  of  special  matter  by  way  of  abate- 

ment of  the  amount  claimed  and  so  goes  to  but  part  of  the  cause  of 
action,  it  cannot  be  relied  on  as  a  plea  in  bar.  United  States  v.  Dash- 
iel,  182. 

8.  When  a  contract  is  alleged  by  the  pleadings  to  have  been  made  on  a 
certain  day,  it  is  no  variance  to  offer  in  evidence  a  written  contract 
which  took  effect  on  a  different  day.     United  States  v  Le  Baron,  642. 

4.  If  it  be  proved  that  a  bond  bearing  date  the  first  day  of  the  month,  did 
not  become  obligatory  until  the  fifteenth,  this  is  no  variance,  although 
the  bond  is  counted  on  in  the  pleadings  as  a  contract  made  on  the 
first  day  of  the  month  and  bearing  that  date.     lb. 

6.  An  allegation  of  variance  between  the  averments  of  a  petition  and  the 
findings  of  the  court,  where  there  is  no  allegation  that  the  findings 
were  unwarranted  by  the  proofs,  or  that  the  judgment  does  not  con- 
form to  the  law  and  Justice  of  the  case  as  presented  by  the  findings, 
will  not  be  sustained  in  the  Supreme  Court  on  review.  Railroad 
Company  v.  Lindsay,  650. 

6.  Such  case  comes  within  the  thirty-second  section  of  the  Judiciary  Act, 

curing  imperfections,  defects,  or  want  of  form  in  the  pleadings  or 
course  of  proceedings,  except  such  as  are  specially  demurred  to.  lb. 

7.  In  a  suit  caused  by  a  person's  falling  into  an  area  in  a  public  sidewalk, 

a  declaration  charging  that  the  defendant  ^*dug,  opened,  and  made** 
the  area  is  sustained  by  proof  that  he  formed  it  partially  by  excava- 
tion and  partially  by  raising  walls.    Robbins  v.  Chicago  City,  667. 
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POSTMASTER-GENEEAL.    See  PosUoffices,  l-«. 

POST-OFFICES. 

1.  By  the  legislation  of  Congress  the  Postmaster-Gkmeral  has  the  power 

to  ** establish  post-offices^'  as  well  where  the  commissions  of  the  office 
amount  to  or  exceed  one  thousand  dollars  as  where  they  do  not.  ITore 
▼.  United  States,  617. 

2.  Unless  there  is  some  provision  in  the  acts  of  Congress  restraining  its 

exercise,  the  power  to  establish  post-offices,  as  interpreted  by  usage 
coeval  with  the  creation  of  the  Post-office  Department  and  recog- 
nized in  Congressional  legislation,  infers  a  power  to  dii>continae  them. 
And  deputy  postmasters  occupy  their  offices  subject  to  the  contin- 
gency that  such  offices  may  be  so  discontinued.    lb, 

8.  Possessing  thus  the  power  to  discontinue  post-offices,  the  Postmaster- 
General  may  exercise  the  power,  notwithstanding  that  the  deputy 
postmasters  have  been  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  under  a  statute  which  enacts 
that  the  appointee  shall  hold  his  office  for  the  term  of  four  years  un- 
less sooner  removed  by  the  President.    lb. 

4.  If  he  do  exercise  it,  the  office  of  deputy  postmaster  is,  in  such  cases, 
gone.    There  is  no  longer  a  deputy  postmaster  at  that  place.    76. 

PRACTIC]^.    See  Jurisdiction,  1-14  ;  Mandamus,  2-4 ;  Principal  and  Surety; 
Pleading,  5,  6 ;  Prohibition,  1-8. 

1.  It  is  not  required  that  a  writ  of  error  be  allowed  by  a  judge.    It  is 

enough  that  it  is  issued  and  served  by  copy  lodged  with  the  clerk  of 
the  court  to  which  it  is  directed.     Davidson  v.  Lanier,  447. 

2.  A  mistake  in  the  date  of  the  writ  of  error  is  not  important,  when  it  is 

clear  that  such  mistake  is  a  clerical  one  merely,  and  when,  from  the 
judgment  described  and  the  number  given  to  it,  the  party  cannot  be 
misled.     Jb, 

*8.  When  a  paper  which  is  to  constitute  a  part  of  a  bill  of  exceptions  is 
not  incorporated  into  the  body  of  the  bill,  it  must  be  annexed  to  it,  or 
so  marked  by  letter,  number,  or  other  means  of  identification  men- 
tioned in  the  bill,  as  to  leave  no  doubt,  when  found  in  the  record,  that 
it  is  the  one  referred  to  in  the  bill  of  exceptions,  otherwise  it  will  be 
disregarded.     Leftwitch  v.  Lecanu,  187. 

4.  The  fact  that  a  copy  of  a  paper  is  attached  to  a  pleading  in  the  case, 
which  purports  to  be  the  same  as  the  paper  mentioned  in  the  bill  of 
exceptions,  does  not  make  it  a  part  of  that  bill,  nor  can  this  court 
presume  that  it  is  the  same  paper  read  in  evidence  and  excepted  to.  lb, 

6.  The  practice  of  making  bills  of  exception  a  sort  of  abstract  or  index  to 
the  history  of  the  case,  and  so  of  obscuring  its  merits,  condemned. 
Evans  v.  Patterson,  224. 

6.  It  is  the  duty  of  a  party  excepting  to  evidence  to  point  out  the  part  ex- 
cepted to,  so  that  the  attention  of  the  court  may  be  drawn  to  it. 
Hence  objections  of  a  very  general  and  indefinite  nature  to  testimony 
taken  under  a  commission,  with  interrogatories,  and  which  do  not 
point  out  except  in  gross  the  portion  of  the  answers  objected  to  and 
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PBACTICE  (eonUnued). 

which  embrace  matters  clearly  competent,  will  not  be  sustained.  If 
the  exception  covers  any  admissible  ttotimony,  it  is  rightly  ovemzled. 
United  States  t.  McMasiera,  680. 

7.  Where  none  of  the  evidence  offered  by  a  plaintiff  is  objected  to  below, 

and  no  exception  taken  to  the  findings  of  the  court  there,  objection 
cannot  be  made  in  this  court.    Railroad  Co.  v.  Lindsay,  050. 

8.  A  motion  for  a  new  trial  is  not  a  waiver  of  exceptions.     Unite4  States 

V.  Dashiel^  182. 

9.  A  certiorari  for  diminution  of  the  record  allowed  under  special  circum- 

stances, and  where  the  cause  had  been  continued  till  the  next  term, 
although  the  motion  for  it  was  made  after  more  than  one  term  had 
passed  since  the  entry  of  the  case,  and  contrary,  therefore,  to  a  rule 
of  the  court.     Steams  v.  The  United  States,  1. 

10.  A  writ  of  fieri  faciaSf  tested  and  issued  after  the  death  of  the  party 

against  whom  the  judgment  is  recovered,  is  void,  and  confers  no 
power  on  the  ministerial  officer  to  execute  it.  Mitchell  v.  St,  Max- 
enVs  Lessee,  237. 

11.  Under  the  practice  prevailing  iii  the  Circuit  Courts  of  the  United 

States,  the  finding  of  the  facts  by  the  court  makes  a  case  in  the  nature 
of  a  special  verdict  and  is  conclusive  as  to  those  facts ;  and  this  al- 
though the  petition  sets  forth  a  different  state  of  facts  which  are  nei- 
ther confessed  nor  denied  by  the  answer.    SauUt  v.  Shepherd,  602. 

12.  When  a  want  of  jurisdiction  is  patent,  or  can  be  readily  ascertained 

by  an  examination  of  the  record  in  advance  of  an  examination  of  the 
questions  on  the  argument  of  the  merits,  this  court  will  entertain  and 
act  upon  a  motion  to  dismiss  for  want  of  jurisdiction.  Semple  v.  Ha- 
gar,  431. 

18.  On  the  application  of  a  prisoner  for  a  writ  of  habeas  corpus,  the  usual . 
course  of  proceeding  is  for  the  court  to  issue  the  writ,  and  on  the  re- 
turn to  hear  and  dispose  of  the  case ;  but  where  the  cause  of  imprison- 
ment is  fully  shown  by  the  petition,  the  court  may,  without  issuing 
the  writ,  consider  and  determine  whether,  upon  the  facts  as  presented 
in  the  petition,  the  prisoner,  if  brought  before  the  court,  would  be 
discharged.     Ex  parte  MUligan,  2. 

14.  If  parties  setting  up  a  maritime  lien  for  work  and  materials  alleged  to 
have  been  furnished  to  a  vessel  prior  to  her  capture  jure  belli  do  not 
present  and  ask  to  have  it  decided  in  the  prize  court,  before  which 
the  captured  vessel  is  brought  for  adjudication,  the  question  is  not 
properly  before  this  court  for  review,  in^  case  whore  the  District 
Court  has  only  dismissed  the  libel  as  improperly  filed  ou  its  instance 
side.     The  Nassau,  634. 

PRESCRIPTION.    See  Louisiana,  Civil  Code  of. 

PRESIDENT  OP  THE  UNITED  STATES.     See    Pardon;    Trial   by 
Jury,  4. 

The  President  cannot  be  restrained  by  injunction  from  carrying  into  effect, 
an  act  of  Congress  alleged  to  be  unconstitutional,  nor.  will  a  bill  hav* 
TOL.  IV.  46 
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PRESIDENT  OF  THE  UNITED  STATES  {continued). 

ing  such  A  purpose  be  Allowed  to  be  filed.  And  it  makes  no  difference 
whether  such  occupant  of  the  Presidential  office  be  described  in  the 
bill  OS  President  or  simply  as  a  citizen  of  a  State.  The  State  of  Mie- 
eissippi  y.  Johneon^  476, 

PRINCIPAL  AND  SURETY. 
If  a  judgment  is  obtained  against  a  surety,  the  amount  of  it  being  fixed 
by  a  judgment  previously  obtained  against  his  principal ,  the  former 
judgment  cannot  be  reversed  on  error  as  for  an  amount  too  small, 
though  the  latter  should  be  afterwards  reversed  as  having  so  been. 
United  States  v.  Allsbury,  186. 

PRISONER  OF  WAR. 
A  person  who  was  a  resident,  during  the  Rebellion,  of  a  loyal  State,  in 
which  he  was  then  arrested ;  who  was  never  resident  in  any  State  en- 
gaged in  rebellion,  nor  connected  with  the  military  or  naval  service, 
cannot  be  regarded  as  a  prisoner  of  war,  within  the  meaning  of  the 
act  of  March  8d,  1868,  authorizing,  on  certain  conditions,  the  dis- 
charge from  imprisonment  of  persons  held  '<  otherwise  than  as  prison- 
ers of  war."    Ex  parte  MUligan^  2. 

PRIVATE  BANKING.    See  Public  Policy. 

PRIZE  COMMISSIONERS.    See  Evidence,  6. 

PRIZE  COURT. 

1.  Demands  against  property  captured  as  prize  of  war  must  be  adjusted  in 

a  prize  court.  The  property  arrested  as  prize  is  not  attachable  at  the 
suit  of  private  parties.  If  such  parties  have  claims  which,  in  their 
view,  override  the  rights  of  captors,  they  must  present  them  to  the 
prize  court  for  settlement.     The  Nassau,  634. 

2.  Whether  a  maritime  lien  for  work  and  materials  alleged  to  have  been 

furnished  to  a  vessel  prior  to  her  capture  Jure  belli  is  lost  by  such  cap- 
ture, is  a  proper  subject  for  investigation  and  decision  by  the  prize 
court  before  which  the  captured  vessel  is  brought  for  adjudication ;  and 
.  which  the  parties  setting  up  such  lien  can,  on  presentation  of  their 
claim  to  that  tribunal,  properly  have  decided.  Jb» 
8.  But  if  such  parties  ^o  not  so  present  and  ask  to  have  it  decided,  the 
question  is  not  properly  before  this  court  for  review,  in  a  case  where 
the  District  Court  has  oiily  dismissed  the  libel  as  Improperly  filed  on 
its  instance  side.    Jb, 

PROHIBITION. 

1.  The  writ  of  prohibition  can  only  be  used  to  prevent  the  doing  of  some 

act  which  is  about  to  be  done,  and  can  never  be  used  aA  a  remedy  for 
acU  already  completed.    United  States  v.  Hoffman,  158. 

2.  Therefore,  where  the  court  to  which  the  writ  should  be  issued,  has  al- 


INDBX.  707 

PROHIBITION  {€<mHnued). 

ready  disposed  of  the  case,  so  that  nothing  remains  which  that  court 
can  do,  either  by  way  of  executing  its  judgment  or  otherwise,  no  pro- 
hibition will  be  granted.  lb, 
8.  And  this  is  true,  though  the  final  disposition  of  the  case  was  made  after 
seryice  on  the  Judge  of  a  rule  to  show  cause  why  the  writ  should  not 
issue,  and  though  other  cases  of  the  same  character  may  be  pending  in 
the  same  court.    Jb. 

PUBLIC  LANDS.    See  Taxes,  2-4. 

PUBLIC  MONEYS. 
The  loss  of  public  money,  by  a  receiver  and  disburser  of  it,  through  feloni- 
ous taking  away,  though  without  fault  on  his  part,  does  not  discharge 
him  or  his  sureties  from  obligation  on  his  official  bond.    United  States 
V.  Dashiel,  182. 

PUBLIC  POLICY. 

1.  A  statute  declared  by  its  title  to  be  "an  act  to  suppress  private  bank- 

ing,'' and  making  it  penal  to  "erect,  establish,  institute,  or  put  in 
operation,  or  to  issue  any  bills  or  notes  for  the  purpose  of  erecting, 
establishing,  or  putting  in  operation  any  banking  institution,  associa- 
tion, or  concern,"  covers  with  its  prohibition  not  only  the  primary 
steps  in  establishing  and  putting  into  operation  the  bank,  but  also  the 
whole  range  of  its  transactions,  by  which  illegitimate  currency  is  im- 
posed on  a  community;  and  contracts  made  in  furtherance  of  such 
transactions  are  as  void  as  those  made  to  give  it  original  operation. 
Davidson  v.  Lanier,  447. 

2.  A  bill  of  exchange  drawn  in  one  State  upon  a  party  in  another,  the 

known  and  common  purpose  of  both  parties  being  to  carry  on  a  busi- 
ness declared  unlawful  by  statute  of  the  first  State,  is  void  as  to  the 
drawer  in  the  hands  of  a  party  to  the  bill  having  notice  of  its  true 
character.  lb. 
8.  As  between  the  parties  the  delivery  of  negotiable  paper,  signed  and  in- 
dorsed in  blank,  authorizes  the  receiver  to  fill  it  up  in  conformity 
with  the  authority  given  him ;  but  it  does  not  authorize  him  to  do 
more,  nor  give  him  power  to  fill  it  up  at  pleasure.  In  a  suit  by  the 
drawee  upon  such  paper  against  drawer  or  indorser,  the  burden  of 
proof,  that  an  agreement  as  to  filling  up  had  been  violated,  is  on  the 
defendant ;  but  if  he  can  make  the  proof  it  will  avail  him.    Ih, 

PUBLIC  STREETS.    See  Estoppel,  2. 

PUBLIC  WORK. 

A  person  building  a  storehouse  on  a  street,  who,  in  consequence  of  the 

city's  raising  the  carriage-way  of  the  street,  raises  a  sidewalk  so  as  to 

make  it  conform  to  the  grade  of  the  carriage-way — such  person  ob^ 

taining  by  his  mode  of  raising  the  sidewalk,  vaults  and  an  area  for 
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PUBLIC  WORK  (continued), 

the  benefit  of  his  building— does  not  do  a  public  work,  nor  rclieye 
himself  from  the  penalty  of  making  a  nuisance  if  a  noisanoe  ia  made 
by  what  he  does.    Bobbins  v.  Chicago  City^  657. 

BBBELLION,  THE.   .  See  Attorneys  and  OwnseUors,  4-6;   Qmstiiutional 
Law  J  1-11 ;  Habeas  Corpus,  4-6 ;  Trial  by  Jury,  1-4. 

1.  A  person  arrested  after  the  passage  of  the  act  of  March  Sd,  1863,  '*  re- 

lating to  habeas  corpus  and  regulating  judicial  proceedings  in  certain 
cases,"  and  under  the  authority  of  the  said  act,  was  entitled  to  his  dis- 
charge if  not  indicted  or  presented  by  the  grand  jury  convened  at  the 
first  subsequent  term  of  the  Circuit  or  District  Court  of  the  United 
States  for  the  district.    Ex  parte  Milligan,  2. 

2.  The  omission  to  furnish  a  list  of  the  persons  arrested,  to  the  judges  of 

the  Circuit  or  District  Court,  as  provided  in  the  said  act,  did  not  im- 
pair the  right  of  such  person,  if  not  indicted  or  presented,  to  his  dis- 
charge,   lb, 

RECIPROCITY  TREATY  OF  1854. 

1.  Staves  for  pipes,  hogsheads,  and  other  casks,  the  growth  and  produce 

of  the  Province  of  Canada,  imported' in  November,  1863,  from  Canada 
into  the  United  States,  were  not  free  from  duty  under  the  reciprocity 
treaty  of  1854  between  the  United  States  and  Great  Britain,  by  which 
<*  timbers  and  lumber  of  all  kinds,  round,  hewed,  and  sawed,  unmanu- 
factured in  whole  or  in  part,"  were  to  be  admitted  free  of  duty.  They 
were  liable  to  pay  10  per  cent,  ad  valorem,  imposed  by  the  sixth  sec- 
tion of  the  act  of  July  14th,  18C2.    United  Stales  v.  Hathaway,  404. 

2.  Split  white-ash  timber,  chiefly  designed  to  be  used  in  the  manufacture 

of  long  shovel  handles,  the  growth  and  product  of  the  Province  of 
Canada,  and  imported  from  there  into  the  United  States,  were  not 
free  fv  m  duty  under  the  treaty  above  named,  but  were  chargeable 
with  a  duty  of  20  per  cent,  ad  vcUorem  under  the  24th  section  of  the 
act  of  March  2d,  1861.    United  States  v.  Qidmby,  408. 

RECOVERY  OVER.  ' 

1.  Parties  having  notice  of  the  pendency  of  a  suit  in  which  they  are 

directly  interested  must  exercise  reasonable  diligence  in  protecting 
their  interests,  and  if  instead  of  doing  so  they  wilfully  shut  their  eyes 
to  the  means  of  knowledge  which  they  know  are  at  hand  to  enable 
them  to  act  efficiently,  they  cannot  subsequently  turn  round  and 
evade  the  consequences  which  their  own  conduct  and  negUgence  have 
superinduced.    Robbins  v.  Chicago  City,  657. 

2.  The  term  <<  parties,"  as  thus  used,  includes  all  who  are  directly  in- 

terested in  the  subject-matter,  and  who  had  a  right  to  make  defence, 

control  the  proceedings,  examine  and  cross-examine  witnesses,  and 

•     appeal  from  the  judgment.    lb, 

Z,  Express  notice  to  defend  is  not  necessary  in  order  to  render  a  party 

liable  over  for  the  amount  of  a  judgment  paid  to  an  injured  plain tifiT. 


INDEX.  709 

RECOVERY  OVER  (eonHnued). 

If  the  party  knew  that  the  suit  was  pending,  and  conld  faaye  de- 
fended it,  he  is  concluded  by  the  judgment  as  to  the  amount  of  the 
damages.    Chicago  City  v.  Bobbins  (2  Black,  418),  affirmed.    lb. 

RESPONDEAT  SUPERIOR. 
Where  work  done  on  a  public  highway  necessarily  constitutes  an  ob- 
struction or  defect  in  the  highway  which  renders  it  dangerous  as  a 
way  for  travel  and  transportation  unless  properly  guarded  or  shut 
out  from  public  use,  in  such  case  a  principal  for  whom  the  work  was 
done  cannot  defeat  the  just  claim  of  a  municipal  corporation  which 
has  had  to  pay  damages,  or  of  a  private  party  who  has  suffered  injury, 
by  proving  that  the  work  which  constituted  the  obstruction  or  de- 
fect was  done  by  an  independent  contractor.  Chicago  City  v.  Bobbins 
(2  Black,  418),  affirmed.    Bobbins  v.  Chicago  City,  657. 

STATE  AND  FEDERAL  JURISDICTION.    Qoe  Admiraliy,  1-10. 

STATUTES.    See  Admiralty,  7-10;  Post  Offices,  2. 

I.  General  Principles  of  Interpretation  in  one  Class  op. 
Where  power  is  given  by  statute  to  public  officers,  in  permissive  lan- 
guage— as  that  they  **may,  if  deemed  advisable,"  do  a  certain  thing — 
the  language  used  will  be  regarded  as  peremptory  where  the  public 
interest  or  individual  rights  require  that  it  should  be.  Supervisors  v. 
United  States,  485. 

II.  Of  the  United  States.  See  Admiralty,  8,  4,  6^  Attorneys  and 
Counsellors,  5-8;  Banks,  1-8;  Evidence,  6;  Habeas  Corpus,  6;  Judi^ 
eiary  Act  of  1802,  1,  2;  Jurisdiction,  8,  4<-ll;  7-18;  Lanfear,  ^m- 
brose;  Notice,  Ij  Patent,  1,  2;  Pleading,  6,  6;  Post-office,  1-4;  Bebel- 
lion.  The,  1,  2. 

III.  Of  States.  See  Admiralty,  7;  Omstitutional  Law,  14-17;  Florida: 
Taxes,  1-8;  Ejectment,  8;  Louisiana;  Nevada, 

STATUTE  OF  FRAUDS. 
A  contract  for  the  exchange  of  lands  is  as  much  within  the  statute  of 
frauds  as  a  contract  for  their  sale,  and  a  party  seeking  to  enforce  a 
specific  execution  of  a  parol  contract  for  that  purpose,  must  bring  him- 
self within  the  same  conditions,  before  he  can  invoke  the  aid  of  a 
court  of  equity.    Purcell  v.  Miner,  518. 
Ho  must  accordingly  make  full,  satisfactory,  and  indubitable  proof— 
First,  Of  the  contract,  and  of  its  terms ;  a  proof  which  must  show  a  con- 
tract leaving  nojtis  deliberandi,  or  locus  pcenitentioB;  and  which  can- 
not be  made  out  by  mere  hearsay,  or  by  evidence  of  the  declarations 
of  a  party  to  mere  strangers  to  the  transaction,  in  chance  conversation. 
Second,  That  the  consideration  has  been  paid  or  tendered.     And  even 
the  payment  of  the  price,  in  part  or  in  whole,  will  not,  of  itself,  be 
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sufficient  for  the  interferenee  of  a  court  of  equity,  if  the  party  have  a 
sufficient  remedy  at  law  to  recover  back  the  money. 
Third  That  there  has  been  such  a  part- performance  .of  the  contract  that 
its  rescission  would  Jye  a  fraud  on  the  other  party,  and  could  not  be 
fully  compensated  by  recovery  of  damages  in  a  court  of  law. 
Fourth,  That  delivery  of  possession  has  been  made  in  pursuance  of  the 
contract,  and  acquiesced  in  by  the  other  party ;  a  requisition  which  is 
not  satisfied  by  proof  of  a  scrambling  and  litigious  possession.    76. 

STATUTE  OF  LIMITATION.    See  Louinana,  CivU  Code  of. 

SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.    See  Jtcr- 
isdietiwif  10-18. 

TAXES.    See  Banksy  1-8;  Disputed  Claim,  1-2. 

1.  The  different  States,  as  a  general  rule,  have  the  right  of  determining 

the  manner  of  levying  and  collecting  taxes  on  private  property  within 
their  limits;  and  can  declare  that  a  tract  of  land  shall  be  chargeable 
with  taxes,  no  matter  who  is  the  owner,  or  in  whose  name  it  is  assessed 
and  advertised ;  and  that  an  erroneous  assessment  does  not  vitiate  tho 
sale  for  taxes.     Wither apoon  v.  Duncan,  210. 

2.  Lands  originally  public  are  liable  to  taxation,  after  they  have  been 

entered  at  the  land  office,  and  a  certificate  of  entry  has  been  obtained; 
and  if  the  taxes  remain  unpaid,  they  may  be  sold  like  other  lands, 
even  though  no  patent  may  as  yet  have  issued.  Jb. 
8.  The  right  to  tax  attaches  as  well  to  donation  entries  as  to  cash  entries; 
the  particular  land  in  either  case,  when  the  entry  is  made  and  certifi- 
cate given,  being  segregated  from  the  mass  of  public  landa,  and  becom- 
ing private  property.    lb, 

TEST  OATHS.    See  Constitutional  Law,  1-11 ;  Attorneys  and  Counsellors, 
1-8. 

TEXAS.    See  Mexican  Law,  4, 

TRIAL  BY  JURY.    See  Habeas  Corpus,  6-6. 

1.  Military  commissions  organir^ed  during  the  late  civil  War,  in  a  State 

not  invaded  and  not  engaged  in  rebellion,  in  which  the  Federal  courts 
were  open,  and  in  the  proper  and  unobstructed  exercise  of  their  judi- 
cial functions,  had  no  jurisdiction  to  try,  convict,  or  sentence  for 
any  criminal  offence,  a  citizen  who  was  neither  a  resident  of  a  rebel- 
lious State,  nor  a  prisoner  of  war,  nor  a  person  in  the  military  or 
naval  service.  And  Congress  could  not  invest  them  with  any  such 
power.     Ex  parte  MiUigan,  2. 

2.  The  guarantee  of  trial  by  jury  contained  in  the  Constitution  was  in- 

tended for  a  state  of  war  as  well  as  a  state  of  peace ;  and  is  equally 
binding  upon  rulers  and  people,  at  all  times  and  under  all  circum- 
stances.   /6. 


